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George others vs. HermanOsserman & Jacobs
& another

four cases1).(and companion

7, 12, 1975.Middlesex. November 1975. December

&Braucher, Hennessey, Kaplan,Present: Quirico, JJ.

Amendment,Civil, Judg-toPleading,Res Motion dismiss.Judicata.
ment.

appeared in demurrer to the declarationWhere it an action that a
amend,sustained, to that a demurrer towas with leave to move

sustained,leave withoutbyan amended declaration filed was
denied,granted or that thebeing expresslyto amend furtherleave

further, that for theplaintiffs judgmentdid not seek to amend
review,entered, did seekplaintiffsof which the notdefendants

by plaintiffs judgmentthat the to vacate the waspetitionand a
review, it thatseeking was held anplaintiffs’denied without the

the sameby plaintiffs againstlater commenced the sameaction
groundon thefor the same of action was barreddefendants cause

of judicata.res [201-205]

Courtcivil actions commenced in the SuperiorFive

8,on 1974.August
on motions towere heard McNaught, J.,The cases by

dismiss.
Court,in the theAppealsreview was soughtAfter

initiative, orderedCourt, on its ownSupreme Judicial
direct review.appellate

theR. for plaintiffs.Michael Coppock
defendants.Eric Lund for the

another; MedicalInc. Herman &Enterprises, vs.1 O.C.G. Jacobs
another;Services, Waldo L.Inc. Herman &os.Management Jacobs

Associates,another; Inc.OB/GYNHerman &Fielding vs. andJacobs
the main casewithanother were consolidatedHerman &vs. Jacobs

as indicated in the text.appealofpurposesfor
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judgmentKaplan, In what acircumstances doesJ.
upon sustainingfor the defendant the of a demurrer ato

precludedeclaration a second action on the same cause of
urged by plaintiffs-appellants,action? As the we deal

problem judicata possibleapartwith this of res from the
uponinfluence it of the new Massachusetts Rules of Civil

July 1,Procedure effective on 1974: here the earlier
thoughdate,action was concluded before that laterthe

— —present appealaction the one under was com-
menced thereafter.

There are in fact five actions here on consolidated
appeal by stipulation parties,but, of the one of them is

typical questiontaken judi-to be all asof to the of res
cata, judgmentand an affirmance of the in that action

judicata ground disposeon resthe would ofalso the rest.2
Superioraction,This bellwether incommenced the Court

August 8, 1974,on stressingis counts,in two one a
theory, theory.contract the other a tort It will be

enough say plaintiffs complaintto that the in their seek
chargeto defendants,the who served as their account-

sundryants, alleged carryingfor acts of misconduct in
professional responsibilities.out The defendants under

(b) (6),Mass. R. Civ. P. 12 (1974),365 Mass. 754 moved
complaintto dismiss the for failure claim,to state a

basing judgmentthemselves on priora in their favor in a
judge Superioraction.3 The of the Court allowed the

2 runningA defense of the of the of againststatute limitations the
aspectstort complaintsof fivethe in thewas also raised motions to

(mentioneddismiss below) and on this question possiblethere were
amongvariations the five complaints. We do not reach limita­the

issuetions because we dispose appealsof the on judi­the basis of res
cata.

3The of (b)use the Rule 12 of(6) motion to raise the defense former
adjudication objectionablewas not here the materialsas for decision
were official records available and not tosubject dispute that could
be together Zobel,read with the complaint. See Smith & H.B.J.W.

Miller,Rules Practice (1974);12.13 5 WrightC.A. & A.R. Federal§
634-635,Practice and Procedure 1360 (1969).at 1357 at 608-610§ §
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appealed.plaintiffs We transferred themotion and the
court.matter to this

prior Superiorin the Court betweenThe action was
parties plaintiffs defendants, arose from theandthe same

transactions, have broachedsame and must be taken to
presentas the action.the same cause of action or claim

theto the declaration andThe defendants demurred
granted to theLeave wasdemurrer was sustained.

plain-plaintiffs Theto move to amend the declaration.
granted,duly havingand, filed anleave beentiffs moved

This declaration wasamended declaration. amended
Asto, the demurrer sustained.then demurred and was

plaintiffsdenied,to not theleave amend further was
Superior (1954), inCourt thenunder Rule 23 of the

daysforce, to to file a secondhad ten in which move
judgmentThey move,did not soamended declaration.4

May 13, defendants, the1974, for the andentered on
appeal.plaintiffs Later, 10, 1974, thedid not on June

judgmentplaintiffs the inten-moved vacate the withto
filing pleading exhibitedvacation, thirdtion, of aafter

allegationscorresponding to(and itsintheir motionwith
action).present tocomplaint The motionfiled in thethe

250,c.presumably under G. L.vacate, be consideredto
sought. theThen15,5 denied, and no review was§ was

4 “A for leaveCourt stated: motionSuperiorRule 23 of the (1954)
proposed amend­bybe theaccompaniedamend shall contain orto

ment.
denied,sustained, not aamendis and leave to is“If a demurrer

tenonlyor afterripe judgmentfor final decreecase shall be deemed
demurrer, as thesustaining or such timedays from the of the other

amendment, dispositiononlyand then after themay allow forcourt
to, suchdemurred filed withinpleadingto amend theanyof motion

amend suchof such no motion toexpirationthe timetime. After
re-rule wasleave of court.” Thebe fñed withoutpleading shall

30,pealed effective 1974.June
5 434,1972,15, c. read250, St.appearing inc. asLawsGeneral §

any oneparty, oreitherhas been enteredjudgment“If a finalthus:
defendants, yearone thereafterwithinorplaintiffsof severalor more

a topetitionwas renderedjudgmentin whichmay the courtfile in
court,superior suchtheorsupreme judicialthesame. Invacate
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present separate commenced,action was with the result
leading present appeal bystated,above to the the

plaintiffs appellants.as
precise pointThe at issue is the effect of un­the

appealed judgment May resultingof 13, 1974, from the
sustaining of the demurrer to the amended declaration in

prior largethe action. We need not deal at with the
question judgmentclassical of the on a de­sustained

—judicata posed, helpfully,murrer as res often not too
question judgmentas a of when the is to be considered

***6“on the merits” and when not.* In this Commonwealth
homespun plaintiff,the findingview was taken that a his

oughtdemurrer,declaration thrown out on to have an
“ample opportunity” (Whitney Whitney,v. 299 Mass.

[1938])547, opportunityit;551 to correct and cure if the
plaintiffwas patch upaccorded, the had to seize it and

pleading veryhis in the heaction: would not be allowed
spurn opportunity, judgment,to the and,suffer without

testing judgment by appeal,the start another action on
—the same perhapscause. Our court was meticulous

—exaggeratedly makingso7 plaintiffin sure that the
opportunityshould be informed of his to move to amend.

thought enoughThus it opportunitywas not thethat
simply presentshould be in the form of a rule like Rule

Superior23 (1954).of the cases,Court Under the the
plaintiff given expressmust be leave to move to amend

attempt bybefore his amendment,failure to followed

petition countybe filedshall in the where the judgment was entered.”
1973, 1114,The bysection has been confined (St.amendment c.

296) analogousto the District Courts. The isrule Mass. P.§ R. Civ.
60 365 828(b), (1974) (relief judgment).Mass. from

6See F. CivilJames, (1965);Procedure 11.17 ofRestatement§
Judgments (1942); (Second) Judgments 48,50 Restatement of§ §

39-40, reporter’scomment d at note 1,at 42-43 (Tent. Draft No.
—1973); Developments Judicata,in die Law Res 65 Harv. L. Rev.

818, (1952);836-837 Keidatz v. Albany, 39 Cal. 2d (1952)826 (Tray-­
nor, J.).

7 36,L.Q.See 38 Mass. No. 1 at 5 31 (1953).No. at
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him.againstadverse would work preclusivelyjudgment,
v.Beck,See v. 325 Mass. 594 (1950);Hacker Elfman

Glaser, 370 v.Whitney Whitney,313 Mass. (1943);
299,supra; Moschzisker, Judicata, 38Res YaleVon L.J.

319-320 (1929).
case, the failure ofthe afterplaintiffs,In the present

declaration, in fact leavewere given expresstheir original
of theamend. availed themselvesTheyto move to

cause of actiontheir to state abut attemptopportunity
must,to that theyfailed seem now argueagain. They

have been givenfailed alsoafter the second attempt,
amend, otherwise the judgmentleave to move toexpress

a fresh action. Butshould foreclosethem notagainst
Our cases haveof athat would be too much good thing.

afar. When there was actuallysonot indulged plaintiffs
of a de-a sustainingamendment and secondsecond

inat that timemurrer, was called forno leaveexpress
Indeed, it shouldaction.bar access to a neworder to

a whethera in such casedid make differencenot and not
first demurrerhad been when theleave grantedexpress

Hunt,v.the court said in MartinThuswas sustained.
to dismisswhere motions352 a caseMass. 774 (1967),

andto aassuccessively complaintbeen sustainedhad
for the defend-enteredamended complaint, judgment
fresh action: “Itinstitute aant,8 tried toand the plaintiff

actionin . . . earlier‘ais established that judgment [an]
is to ademurrer a barof athe sustainingfollowing

where thecause of actionfor the samesecond action
his earlierto amendleavehad been grantedplaintiff
to do so.’or refusedhad neglecteddeclaration and

594, v.Beck, WhitneySeeMass. 597.v. 325Hacker
Glaser, 313550; v.547,299 Mass.Whitney, Elfman

whereshould applyThe same rule370,Mass. 373-374.
isand an amendmentas defectiveis dismisseda pleading

instance the plaintiffit. In eachfails to curefiled which

8 dismissed for wantbut wasjudgmentfromwas thisAppeal taken
of prosecution.
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has been two chances his and isto state case notgiven
entitled to burden the courts and the opposing parties
with further See Turner v. 360attempts.”9 Dahlherg,

Schneider,Mass. 854 cf. v.McArdle 228 F.(1971); Supp.
Mass.506 (D. 1964).

The conclusion we reach is made the oneasier because
the motion to vacate the it was to thejudgment open

to on theplaintiffs press thatjudge any “equities” might
for that theexist: omission to moveexample, file ato.

second amended was duecomplaint to excusable inadver-
tence or that there was reason forplausible thatthinking
a solid cause of action could be and not-pleaded proved

earlierwithstanding failures. The motion to vacate was
denied and was not taken. That an fromappeal appeal
the refusal to vacate the wouldjudgment difficul-present
ties for the plaintiffs because of the elementsdiscretionary
in such a reason,decision does not a as thesupply plain-
tiffs seem to for them tosuggest, commence aallowing
new action.

It bemay observed that the case for of apreclusion
action,fresh after for the defendant on ajudgment

motion to dismiss for claim,failure ato state may gain
added in astrength likeprocedural regime that of our

rulespresent on thepatterned Federal Rules of Civil
Procedure. This follow in frommay the newpart plead-

rulesing which allow such extensive freedom of amend-
ment that there is less reason than in earlier fordays
recourse to successive actions on the same claim. See Re-
statement of 48,Judgments comment d(Second) at 39-§
40, note at 42-43reporters 1,Draft No.(Tent. 1973);10

9In action,the Martin case the first ininstituted the Massachusetts
Court,Superior had been removed to the United States CourtDistrict

there;and went to judgment the second action was commenced in
Superiorthe Court. The court questiondealt with the res judicata as

a matter of our State law.
10Also toreferring possible bearingthe (b),of Rule 41 last sentence

of the Federal Rules of Civil (regardingProcedure effect of involun­
tary todismissal), analogous Mass. R. Civ. 41 (b) (3),P. 365 Mass.

Miller,803 (1974). WrightSee 9 C.A. & A.R. Federal Practice and
Procedure 2373 at (1971).238-239§
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Sons, AdvertisingDonnelly & Inc. o. Outdoor Board.John

Moore, 0.409 ed.Federal Practice par. (2d 1974).IB J.W.
Miller,A.R. Federal Practice&WrightBut cf. 5 G.A.

614-6161357 at (1969).and Procedure §

Orders affirmed.

AdvertisingDonnelly OutdoorSons,& Inc. vs.John
Board & another.1

15,7, 1975.1975. DecemberSuffolk. October

C.J., Braucher, Wilkins,&Reardon,Present: Tauro, Quirico, JJ.

Law,Regulation.Billboard. ConstitutionalZoning,Billboard.
Municipalprocess of law.power, Dueadvertising, PoliceOutdoor

Words, “MayBrookline.Corporations, and ordinances.By-laws
require.”

billboards,prohibitinginA of of Brookline effectby-law the town
93,districts, c.inconsistent with G. L.was noteven in business

29, Advertising althoughBoardof the Outdoorregulationsor§
in commercial areas.protected billboardsgenerallyState law

[209-215]
of forfrom the town Brooklineprovisions excluding billboardsBy-law

arbitrary, or unreasonablecapriciouswere notaesthetic reasons
the town’s urban character.despite [216-225]

infringe-andid not constituteby-laws billboardsprohibitingTown
granted com-speechof freedom ofprotectionment of the limited

Amendment.advertising under the Firstmercial [225-228]

9,on MayCourtfiled in theequity SuperiorBill in

1973.
Ronan,bywas heardThe suit J.

fora requestCourt grantedThe Supreme Judicial
review.direct appellate

him)withP. LeibenspergerHurleyJoseph (EdwardJ.
for the petitioner.

Out-General, forWeiss, AttorneyAssistantR.Ellyn
Board.Advertisingdoor

1 Brookline, an intervener.Town of


