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private agreeunpersuasive.of bondholders are canWe
byrightsthat the created con­of those bondholders were

issuing quiteThe intract with the authorities. towns are
position, They privatea different are neitherhowever.

parties theynor of thebondholders; are instrumentalities
byobligated paymentsState statute to make when the au­

thority They rightsincurs a deficit. have no contractual
by regardimpaired “[W]e not theto be the 1960 act. do

city]obligation having[of the towns and as ever been
any express implied. con­in or On thecontract,founded

authority legis­trary, originated in of thewe think it the
pub-­to its discretion in distribution oflature exercise the

Attorney Cambridge, Gray, 247,v. 16lie burdens.” Gen.
Weymouth, 128, 130-131;248. 108 Mass.See Scituate v.

Cambridge 168-169.161,v. Railroad Commrs. 153 Mass.
interpretation can be ar-realize that anotherweWhile

judgegued, the was correct.it is our view that trial

Decree affirmed.

vs. John C. Cain.Commonwealth

24, 1972.February1, 1971.Middlesex. November

Hennessey,Braucher,Quirico,Tauro, C.J., Reardon, & JJ.Present:

rights, ofLaw, AssistanceconstitutionalofConstitutional Waiver
Criminal,Practice,counsel, Waiver.Admissions and confessions.

Evidence, and confessions.AdmissionsAssistance of counsel.

establishing thatofsustain its burdenfailed toThe Commonwealth
knowinglyboy custody police andyear stationat aa fifteen old in

rights silent andintelligently to remainconstitutionalwaived his
by police anquestioning in he madewhichcounsel beforeto have

appeared that heallegedly incriminating it wasstatement where
practices,policefrightened, that whenthat he unfamiliar withwas

questioning hisby police he waivedwhetherbefore theasked the
police replied “I“Yes”rights he and“to talk to” theand wished

himanything,” access todeniedand that his father wasdodidn’t
allegedly incrimi-police made theuntil after he hadat stationthe

nating [227-229]statement.
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SuperiorIndictment in the Courtfound and returned
Julyon 11,1969.
The DeSaulnier,case beforewas tried J.
Albert L. forHutton, Jr., the defendant.

Troyer, Attorney,Terence M. Assistant District for
the Commonwealth.

provisionsappealJ. This is ofTauro, C. an under the
§§L. defendant,G. c. The a278, as amended.33A-33G,

onminor, 7, 1969,was convicted November of the carnal
abuse of a committed, 123A,child and L. c. tounder G.
the treatment center at the Institution atCorrectional
Bridgewater for observation and treatment. Subse-
quently, hearing judgeJulyaafter on 9, 1970, the found

sexually person,dangerousthe todefendant be a inand
pursuantof sentence,lieu ordered him committed to the

(G. 5)statutory provisions §L. to the treatment123A,
Bridgewatercenter at the Correctional Institution at for

period.an indeterminate
MayThe offence involved in this case occurred on 6,

alleged years1969. The ofvictim the assault, then seven
playing younger yearold, was with her sister and a five

girl backyard Burlington.old in the of a inresidence A
boy having pos-described as thirteen, fourteen,been or
sibly years age,fifteen of around five feet six inches tall,

glasses, approachedwith dark hair and from the woods
yard, sexuallybehind the over,beckoned the victim and

assaulted her. The defendant at the time of the incident
years descriptionwas fifteen old'and otherwise fitted the

daysof later,the assailant. Four the defendant was ar-
Burlington policerested and,and taken to the station

police, chargedanafter interview with the he was with
broughtthe offence. He was and to inindicted trial the

Superior Court.
urges ruling judge,The defendant as error the of the
hearing, knowinglytheafter a voir dire that defendant

intelligently rights,and anwaived his Miranda and that
inculpatory by police duringstatement him to an in-cus-
tody interrogation was evidence. The follow-admissible
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th,epresenteding evidence at dire and at trial bearsvoir
upon this contention.

Lieutenant Arnold R. Christiansen and Detective Ger-
Burlington police placedofald Crocker the the defendant

May proceeded10,arrest at his on 1969,under house and
by police Burlington policeto take him sta-cruiser to the

thoughttion. he the de-Detective Crocker testified that
parentsyears old;fendant was or that hisfifteen sixteen

that Lieu-arrest;were not at home at the time of the and
police to atenant station haveChristiansen radioed the

notifyto mother and fathercruiser sent the defendant’s
they shoppingwho, were were at a market.told,

testimony policewas that the ad-Detective Crocker’s
rights in theof on occasions:vised the defendant his two

police in a basementcruiser en to station androute the
police According Detectiveoffice at the station.1 to

wasfirst defendantCrocker, on the occasion when the
warning, notif the defendant didasked he understood the

affirmatively.speak his In Lieuten-“nodded head”but
version, defendant was askedant Christiansen’s the

rights, he statedor he would the and“whether not waive
”anything.’yes; ‘I didn’t dothat,and he further stated

warning, testifiedAs to the second Detective Crocker
present.was notthis Lieutenant Christiansenthat time

According defendant,he asked theCrocker,to Detective
yourights,“Understanding to talk to usthese do wish

1 gavepolice thepurposes thethatassume for of this decisionWe
warning,warningrequired firstAs to theMiranda both occasions.of

defendant].. . [thehe “advisedLieutenant Christiansen testified that
rape,charged ascrime of andhe under with thethat was arrest and

attorney,this, righta to withresult of had the communicate bailhe
further,family, that, anythingor that he said wouldfriends and that

byright representedagainst him, tohe the bebe used and that had
pro­counsel, counsel, counsel would beand that if he couldn’t afford

him, by the. . . version ofvided for the court.” Detective Crocker’s
agreement superior’swarning account.first with hiswas in substantial

warning notAs Christiansen wasto the second when Lieutenant
present, he“I himadvised thatDetective testified as follows:Crocker

— present; himright advisedto he to have counselhad have had the
anything against in a courthe and used himthat said could would be

counsel,law; counselI him if could not affordof and advised that he
onlyprovided Although thethe defendant recalledwould be him.”for

might givendeny awarning, havenot officerssecond he did that the
prior warning.
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“I“Yes,”now?” and the defendant and didn’tanswered,
anything.”do to the de-station,Relative events at the

before;that he had never arrestedtestified been
practicespolicehethat was unfamiliar and criminalwith

rights; “frightened [and]that he . . . . . .was confused
happening”;didn’t know what was and that he remem-

being given warning only policebered a at the station
and not in the cruiser. Detective in his testi-Crocker
mony agreed “frightened”the inthat defendant was a

“everythingof mind,state and he also stated that was
fast-moving” policeat the station.

According to Detective when LieutenantCrocker,
Christiansen came office,to wentthe Detective Crocker
upstairs theto desk he hewhere saw a man who assumed
was the father,defendant’s hebut did not communicate
with the man, and within or minutes he re-two three
turned to the office.basement Lieutenant Christiansen

questionedtestified that he that,the defendant atand
point,some orbefore after hereturn,Detective Crocker’s

youasked the defendant, “Is this the first time havethat
anything questionever done this?”like To this the de-

replied,fendant “This is the Ifirst time .... have
gonever done it before ... do I have to to court?” De-

inculpa-tective Crocker testified that he overheard the
tory instatement, version,but his the “Isaid,defendant

going happenit.did What’s to to me now?” The testi-
mony of both officersindicates that the defendant’s father

upstairs policewas in the station while Lieutenant Chris-
questioningtiansen was the but that the fatherdefendant,

permitted allegedwas not to see his after theson until
althoughstatement. The father that,himself testified

repeatedly boy,he asked to see his had fromhe to wait
twenty being broughtfifteen to minutes thebefore to

anybasement office. Neither at norvoir dire at trial was
produced allegedwritten notation theof defendant’s

allegedwaiver or of his statement.
theIn case,circumstances of this we conclude that the

Commonwealth has not thesustained burden of establish-
ing knowing intelligentthat the defendant made a and
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police mayrights requiredof conductwaiver his before
in-custody interrogation presencean of coun­without the

sel. Miranda v. 384 475. Common­Arizona, 436,U. S.
v. 313,wealth 323. CommonwealthMcKenna, 355 Mass.

Murray,v. Amend­359 Mass. 545. Fifth and Sixth541,
appliedthe of United States asments to Constitution the

“ ‘[Cjourtsbyto the the Fourteenth Amendment.States
againstindulge every presumption ofreasonable waiver’

rights.” Zerbst,constitutional Johnson v.fundamental
inculpatory made304 statements458,U. S. 464. “When

by presentas in thea defendant in circumstances such
heavyagainst him, ‘a burdencase are offered in evidence

[prosecution]on the . . to that therests . demonstrate
priv­knowingly intelligently hisdefendant waivedand

ilege against righthis to retainedself-incrimination and
supra,appointed Arizona,Miranda ator counsel.’ v.

Murray, supra, When,Commonwealth v. at 546.475.”
year minor,a old courtshere,as the defendant is fifteen

proceed “special Gault, 1,In re 387 U. S.with caution.”
(4thPeyton, 528,45. 404 F. 2d 530-531Williams v.

Cir.). Haley 599-600; Galle­596,332Ohio,See v. U. S.
gos 49,Colorado,v. 370 U. 54-55.S.

presenttotalitysay ofcannot in the circumstancesWe
thisin this has sustainedcase that the Commonwealth

interrogatedofficer the defendantburden. Neither who
2 responses tomade a written notation of the defendant’s

warning, andMiranda there wasthe first or to the second
Assumingtestimonyconflicting ar­to their nature.as

guendo occasions,on either or both the defendantthat,
straightforward whether hein mannerwas asked a

rights, I didn’t dohe “Yes.answered,waived his and
responseanything,” agree evincesthat thiswe cannot

understanding byclarity defendantsufficient thewith an
intelligentrights ofan waiverof his andfundamental

Guillory,rights. Mass.v. 356Commonwealththose See
subsequently under inter­that,The mere fact593.591,

allegedlyrogation, in-statement,adefendant madethe
2 pre­aimply or record isthat a written notationdo not hereWe

requisite inculpatoryof an statement.to the admission
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tocourse, more, give riseculpatory, not,does of without
v. Arizona,a of valid Mirandapresumption a waiver.

supra, Furthermore, onlyat 475. the defendant was
interview;fifteen at the of the had no priortime he had

experience waspolice practices;with his father denied
him;access to and the ofby testimony Detective Crocker

as well as he indefendant,the was an stateagitated
throughout the interview. alone is not aAlthough age

(Westcontrolling States, 467,factor v. United 399 F. 2d
Lopez468, 469 Cir.]; States,see v. 399 F.United 2d[5th

865, 866-867 ofCir.]), presentthe the defend­age[9th
ant, combined with the other circumstances of this case,
did not warrant a thatruling the defendant intentionally

orrelinquished abandoned his to counsel and to re­right
Shelly,main silent. See United States ex rel. B. v.J. 305

(E.55, Y.),F. 58-60 D. N. 430Supp. 215,affd. F. 2d
(2d Taper,218-219 Cir.); Commonwealth v. 434 Pa. 71.

(1st Cir.)Michaud 424Compare Robbins,v. 2dF. 971
(pre-Miranda).

Inasmuch as the oftotality circumstances in this case
is insufficient ato show andknowing waiver,intelligent
we need not theconsider defendant’s further contention

boythat a of yearsfifteen can never waive his toright
counsel in the father,absence of his ormother, someone
in loco Nor do weparentis.3 consider the defendant’s

3 present circumstances, frightenedAt inleast the we think that this
year defendant, beingand confused fifteen old who was held in the

police station, permitted oppor­basement of the should have been the
tunity upstairsto hisconsult father who was in the station and had
requested warning boyto see his son. The Miranda that hadthe a
right lawyerto consult a hollow hewas indeed when was denied access

who, practically speaking, onlyto his throughfather was the avenue
effectively and, wished,which righthe could evaluate if he exercise the

Gallegos Colorado, 49, (adultto counsel. See v. U.370 S. 54 advice
may necessary put juvenilebe equal footingto defendant on more with
police); Carlo, 224,In re in (boysState Interest 48 N. J. 240-241 ofof

judgmentthirteen appreciate byand fifteen lack to harm to themselves
yielding police questioning). Nelson,to insistent See also Matter of

(N. Y.) 748,58 (Family Ct., County, Y.)Misc. 2d ;750-751 Bronx N.
Story State, 822, (Okla.v. Compare452 P. App.).2d 824-825 Ct.Cr.
Lopez States, (9th (waiverv. 865, Cir.)United 399 F. 2d 867 held

yearinvolvingeffective in case sixteen old defendant motherwhere
presentwas interrogation).and consented to the
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they present mayother of error.4 The issueassignments
form, anynot arise at or least in the sameall, uponat not

new in this case.maytrial which be had
isNo the verdict setimposedsentence beenhaving

foraside and the case is remanded to the CourtSuperior
further consistent with thisproceedings opinion.

ordered.So

Billings PlumerKatharine Fowler vs. William
others.Fowler &

25,10, February 1972.December 1971.Essex.

Hennessey,Cutter, Quirico, Braucher,C.J., JJ.Tauro, &Present:

right. Words,child,Adoption. Legacy, Adopted VestedandDevise
“Vested.”

231A, declaratory permissible a dis-Under L. c. relief whereG. was
pute parties concerning interpretationamong proper ofexisted the

partystatutory provisions,light subsequent aa andwill in the of
thoughplanning problems,” noevenasserted “immediate estate

direct, [233-234]immediate was affected.interest
proviso 27, 2, referring1969, to interests orThe in “vested”St. c. §

rights fairly conceptsadoptingas technicalcannot be viewed
ap-contingent, contemplatesbutwhether an interest is vested or

sufficientlysubstance,praisal whether, in interest is establishedthe
right had to its holder.to an interest or which accruedconstitute

[239-241]
subjectwill, although toa trust under a 1923Interest in established

by events,partial “vested” thetotal or defeat certain were within
27,proviso 1969, 27, 2, prior of c.the effective datein St. c. to§

210,precludedagainst interests, provisio G. L. c.such theas¡and,
conferring rights8, 1969, 27, 1,appearing inin c. fromas§ §St.

adopted [241-242]on a child of the testatrix.the trust an child of

4 judgeruling permittingprincipally theto the trialThese relate of
by and anotherthe victimthein-court identification of defendant
proceduresyoung at trialfollowedand to identificationwitness the

assignedobjections; as error thealso wereover butthe defendant’s
opin­leading question, ofadmission certainof a theallowance certain

witnesses,testimonyevidence, of four defenceion of thethe exclusion
pres­judge’s made in theand defence counseladmonitions to thethe

jury.ence of the


