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369 535,Inc. v. Mass. 540-541Enterprises, Martignetti,
(1976). Here, however, administrativean damage remedy

176B, think,available under G. L. c. 12. We there-was §
fore, that dismissal rather isstay appropriate.than

7. Other The on a ofjudgeissues. ruled number issues
relatingthan to doctrines primary ju-other those the of

risdiction and exhaustion of administrative remedies. We
onpass no such issues. See v. Mut.Gordon Hardware Cas.

Co., 582, (1972).361 Mass. 586-587
8. The cases in theDisposition. Superiorremain Court.

In accordance this theopinion, complaintswith to beare
dismissed.

So ordered.

Haywood.Commonwealth vs. Wilbert
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Hennessey, C.J.,Present: Braucher, Kaplan, Liacos, Abrams,& JJ.
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trial, judgeAt a excludingcriminal the did hisnot abuse discretion in
evidence of a witness’s arrest record offered to show that the wit-

cooperate policeness was to gainthewith in tomotivated order
disposition charges pendingfavorable treatment in the of unrelated

against him the givenwhere arrests afteroccurred the witness had
police respectstatements to tothe with the defendant’s criminal

actions any respectand those statements indid not differ material
testimony.from his trial [758-763]

trial, judgea allowingAt murder testify,the did not err in a witness to
describing relationshipin the course of his with the ondefendant

examination, purchasedredirect that he had frommarihuana the
defendant on than relationshipmore one where theoccasion be-
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explored length byatthe defendant wasthe witness andtween
strongjudge’sand where theon cross-examinationdefense counsel

adequate protect thecautionary more than toinstructions were
rights.defendant’s [763-765]

eyewitnessthatthe defendant’s contentionwas no merit toThere
matter of law.testimony murder trial was incredible as [765]at his

234, 26B, applied by aprovisions L. as construed andof G. c. §The
duringwho, finding juror had become ill delibera-judge after that a

emphati-tions, bydrawn lot andan alternate’s name to beordered
anew,begin notjury its deliberations didcally instructed the to

right byunconstitutionally deprive of his to trialthe defendant
jury. [765-770]

trial that the defendant ob-was evidence at a murderWhere there
out,soughtpassage confrontedafter the of timetained a knife and

victim, the defendant’sunarmed considerations ofand stabbed an
background priorand the absence of a adultand educationalsocial

a reduction ofa verdictrecord were insufficient to warrantcriminal
278,of murder G. L. c. 33E.under § [771]

Superiorin the Courtfound and returnedIndictment
17, 1976.on December

Morse, J.The case was tried before
initiative,Court, on its own or-Supreme JudicialThe

review.appellatedered direct
for the defendant.Monroe L. Inker

theMullane, Attorney,District forAssistantDaniel V.
Commonwealth.

from his convic­Abrams, appealsHaywoodJ. Wilbert
Georgeof Antho­degreein the secondtion of the murder

that278, claimsHaywoodG. L. c. 33A-33G.Willis.ny §§
(1) his con­requiredconviction is because:reversal of his

witnesses onto cross-examine adverserightstitutional
(2) indepen­evidence of aninfringed;of bias wasthe issue

(3)admitted; there was insuf­erroneouslydent crime was
conviction; andto warrant hiscredible evidenceficient

(4) for a whojuror jurorof an alternatethe substitution
a trial.1right jurytoill violated his constitutionalbecame
33E,278, claim-under G. L. c.seeks reliefalsoHaywood §

1 are deemed waived. Common-Assignments error not briefedof
(1979). Kleciak,Watkins, v. 350n.lante 385 Commonwealthv.wealth

(1966).679, 681Mass.
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ing or,that he should have a new trial wealternatively,
should reduce the verdict to manslaughter. We find no
error and conclude that we should not exercise our au-

278,L.thority under G. c. 33E.§
p.m.We summarize the Atfacts. approximately 8:00 on

13, 1976,November Haywood was seen in front of a store
on Marcella time,Street in Boston. At the same Willis

standingwas a groupwith of porchfriends on the of a
house on oppositethe side of the street.

Willis attempted to throw an empty soft drink bottle
into a vacant lot across Marcella Street from the house.
The lot,bottle did not reach the and againstshattered the
curb, landing approximately feet fromtwenty Haywood.

Haywood then goturned to into so,the store. As he did
he Johnson,met Harvey who leavingwas the store. Hay-
wood asked Johnson whether he had a knife. Johnson
said not,that he did and walked away.

About thirty later,minutes Willis decided to accompa-
ny one David McIntyre to McIntyre’s home. The two men

alongwalked Marcella Street and turned onto Thornton
Street. As they proceeded along Street,Thornton Hay-
wood came up behind them and asked Willis who threw
the bottle. Willis responded, "I don’t know.”

Haywood then pulled knife,out Willisa stabbed and
began chasing McIntyre along Thornton Street. McIntyre
turned and talked with Haywood, whom he knew well. As

result,a Haywood lowered the knife and left the scene.
After the stabbing, Willis ran back to Marcella Street

where he collapsed. Police and an ambulance were called.
Willis was taken to a nearby hospital where he died as a
result of his stab wound.

Haywood was policearrested by at his home later the
evening.same policeHe told that he had been in front of

the store at the time the bottle was However,thrown.
Haywood said that after the incident,bottle-throwing he
went directly home. WillisHaywood denied encountering
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Street, and said that he didon ThorntonMcIntyreand
not stab Willis.

inof murder the secondHaywood guiltyfoundjuryThe
imprisonment.him to lifejudgeThe sentenceddegree.

Cross-examination.1. Bias and the Restriction of
trial, sought McIntyre’sto introduceAt the defendant

was motivated toMcIntyrerecord2 to show thatarrest
treat­gainthe in order to favorablepolicewithcooperate

charges pend­of unrelated thendispositionin thement
of arrest recordMcIntyre’shim. The issueing against

on anduring a voir direraised the defendantbywas
issue,3 that McIn­at which showedHaywoodunrelated

16,1976, chargedandfirst arrested on Decemberwastyre
license,a thea motor vehicle withoutoperatingwith

vehicle, possessionand ofof a motorunauthorized use
a motor vehiclecharge operatingThe ofburglar’s tools.

filed; charges were con­was the othera licensewithout
28,findings December 1977.totinued without

17, 1977, again was arrested. He wasMcIntyreOn June
byandrobbery batteryand assaultcharged with armed

charges pend­These weredangerous weapon.of ameans
trial. Prior to ofanyof the defendant’sing at the time

onpolicemade statements tohadMcIntyrethese arrests
16, 1976, describing the13 NovemberNovember and

stabbing.

2 proba-sought unsuccessfully theto introducedefendant alsoThe
witnesses, Cathyothertwo of the Commonwealth’stion records of

However, assign theTroy he does not as errorWillis.Pritchard and
278,L. c. 33D. See also Common-these records. See G. §exclusion of

(1969). are,Wallace, 92, alleged errorsMass. 97 Thesev. 356wealth
278,Nevertheless, pursuant L.therefore, to G. c.deemed waived.

there no33E, and concluded that wasexamined the recordwe have§
testimonyThemiscarriage justice of this evidence.of in the exclusion

the Common-Troy was not crucial toCathy Pritchard and Willisof
by other witnesses.was corroboratedwealth’s case and

3 initially the extent to whichheld to examinevoir dire wasThe
nightby the of themarihuana use onMcIntyre’s were affectedsenses

stabbing. at 763-764.See infra
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voirtestified at the dire that he was underMcIntyre
that 1976 had beenimpressionthe his arrests already

"disposed He also that had spokenof.” denied he ever
arrestrobbery anyoneabout his armed with connected

thewith defendant’s case.
The found ir­judge McIntyre’sthat arrest record was

questionrelevant the McIntyreto whether was motivat­
promiseby prejudiceed "bias or or of reward.”4 Thus the

that ofjudge McIntyre’sruled evidence arrest record was
impeachnot to him.admissible

appeal, Haywood McIntyre’sOn claims that rec-arrest
the"permittedord inference that felt wasMcIntyre he

tofree commit crimes himself so as thelong Common-
him testify againstwealth needed to defendant.”[the]

Haywood evidence,thatargues "if the had hadjury this
they might McIntyre beinghave viewed as in the nature

an on governmentof informant whom the regularly de-
and usedpends; who this todependency shield himself

from consequencesthe of his criminal conduct.” There-
fore, the defendant concludes that judge’s rulingthe de-
prived him of his rightconstitutional to confront the wit-
nesses him.against disagree.We

Arrest or indictment alone is generalinsufficient for
impeachment purposes. 233,See G. L. c. 21. See also§

(1948) ("Ar-States, 469, 482Michelson v. United 335 U.S.

4The anydefendant does not claim that the Commonwealth made
promises McIntyre testimony.overtures or to in return for his The

required anyCommonwealth would have been to reveal such "under­
standing agreement”or and the defendant would have been entitled

States, 150,Giglioto itintroduce at trial. See v. United 405 U.S.
(1972); Michel, 454,154-155 Commonwealth v. 367 Mass. 459-460

(1975). (8thMcManus, 813, Cir.),But cf. Mastrian v. 554 823F.2d cert.
(1977) (mereWood, generaldenied sub nom. Mastrian v. 433 U.S. 913

expectation leniencyof be jury expressneed not revealed to absent or
implied promise). The attorneyassistant district confirmed that there

promises McIntyre,were no made to and the defendant claimdoes not
course, prosecution evidence,otherwise. ifOf the such awithheld new
required. Ellison, 1, 22trial would be See Commonwealth v. 376 Mass.

(1978) (withholding challenges credibility"evidence ...which the of
prosecutionkey impermissible).witness”a is



755377 Mass.760
Haywood.v.Commonwealth

not, in more than inanydoes lawwithout morerest
the ofreason, impair credibilitythe orimpeach integrity

1118, 1121581 F.2dwitness”); Ling,v.United Statesa
47,(4th Amabile, 395 F.2d1978); v.United StatesCir.

(7th nom.1968), groundson other subCir. vacated50-51
(1969),States, 310 aff'd on394 U.S.v. UnitedGiordano

(7th 1970), denied, 401remand, 1115 Cir. cert.432 F.2d
(1971). Liacos,B. & P. J.W. Leachgenerally924 SeeU.S.

1967).(4th123 ed.Massachusetts Evidence
hand, that a criminalit is well establishedthe otherOn

"entitled, reasonable cross-right,as of toisdefendant
bias,showingofpurposea for theexamination of witness

a motivation tomaythat witness havewhereparticularly
v. Dou-government.”the Commonwealthfavor withseek

(1979). Ahearn, 370303, v.310 Commonwealthantegan,
(1976). Graziano, 368v.283, 287 CommonwealthMass.

(1975). Marcellino,v.325, 330 See CommonwealthMass.
(1930).325, W. B. Leachgenerally326-327 See271 Mass.

(4thLiacos, 120-121 ed.Massachusetts Evidence& P. J.
1967). bring jury’sto to therightA has thedefendant

af-may materiallywhichany "circumstanceattention
mightwhichan adverse witnesstestimonythe offect”
"influ-witness is under anto find that thejurylead the

Marcellino, suprav.Commonwealthprevaricate.”ence to
255,14 258Stickney, Allen327, Dayfrom v.quotingat

(6thGarrett, 23, 26(1867). 542 F.2dv.See United States
1976) ("there general credibil-betweenis a differenceCir.

untruth-might establishpossiblywhichand answersity
of the crimespecificto the eventsrespectwithfulness

360,States, 565 F.2dHart v. UnitedSee alsocharged”).
DeLeon,(5th 498 F.2d1978); v.United States362 Cir.

1974).(7th Cir.1327, 1332-1333
bias, anyon the issue ofThus, directlybearsif evidence

claim criminal recordsjuvenileas to orconfidentialityof
308,Alaska, 320415 U.S.v.See Davisprevail.cannot

182, 189-190Ferrara, 368 Mass.(1974)­ v.; Commonwealth
records where(1975) extend to arrestmay. This rationale
the time of histhe atagainst witnesspendingarecharges
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testimony. Dougan, 303,Cf. Commonwealth v. ante 309-
(1979).310

However, neither nor holds that a de­Davis Ferrara
fendant introduce in themay proba­evidence arrest or
tion records of adverse witnesses in all circumstances.

Alaska, (Stewart, J.,See Davis v. at 321 concur­supra
ring); Ferrara,Commonwealth v. at 186-187. Seesupra

Santos, 920, (1978);also v. 376 924Commonwealth Mass.
(5thEstelle, 119, 122 Cir.), denied,Mills v. 552 F.2d cert.

(1977). Therefore,434 U.S. 871 judgethe could make an
appraisal of the materiality of the intestimony sought
light Haywood’s rightof "to specificshow bias or motive
to prevaricate on the part governmentof the witness.”

Santos,Commonwealth v. at 924.supra
nightOn the of stabbing,the McIntyre went to the

hospital, assailant,identified Haywood policeto as the
and volunteered to policetake to an area where he
thought later,Haywood dayslived. Three McIntyre gave

policea statement to describing events on nightthe of the
stabbing.

At the time McIntyre gave his initial statements to
police, he had no arrest record. The first onentry McIn­
tyre’s 16, 1976,arrest record5 is dated December over a
month McIntyre made his initial po­statements toafter
lice.

The defendant asserts that the fact that McIntyre’s
policeown troubles with commenced after the crime at

issue dispositive.here should not be The defendant main-
tains that the determiningcritical date for whether
McIntyre’s arrest record is on therelevant issue of bias
is the date of McIntyre’s at trial.testimony The defend-

arguesant that if charges pending againstthere are a
witness, the witness susceptiblehas reason to be to offi-
cial pressure at the time of his andtestimony thus the
arrest record is relevant to show bias. Cf. United States

(6th 1976).Garrett, 23,v. 542 F.2d 25-27 Cir.

5McIntyre’s arrest record was marked for identification at trial.
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if heargument persuasivewould beThe defendant’s
changedthat McIntyre’s testimonyable to showwere

However,pressure.6to officialsusceptibleonce he became
to on NovemberHaywood policefirst identifiedMcIntyre

13, policestatement to1976. He made a more formal
16, 1976.on November Next McIn­identifying Haywood

grand in mid-December. Hejurytestified before thetyre
trial,first which endedthen testified at the defendant’s

6, 1977. testifiedFinally, McIntyrein a mistrial on June
October,trial in 1977. The rec­the defendant’s secondat

testimonyindication thatany McIntyre’sord is devoid of
respectin materialconcerning stabbing anythe differed

statements.from of the earlierany
two, possiblyat least andhad madeMcIntyreSince

to initialkilling priorabout the histhree statements
at no pointand since the defendantby police,7arrest

concerningstatements thethat the variousdemonstrated
respect,8in material thestabbing anywere inconsistent

the record offaced with the issue of whetherjudge was
Ifto the issue of bias. the arrestwas collateralarrest

admitted, thenthe Commonwealth would berecord were

6 in or Ferrara because in each casedid not arise DavisThis issue
pressuresusceptible from the time of histo officialthe witness was

concerningpolice Thus in those casesthe crime.initial contact with
police suspect anywould be as asinitial statement tothe witness’s

Alaska, 308, (1974);311testimony. v. 415 U.S. Com-later See Davis
(1975).Ferrara, 182,368 188-189 See also Com-v. Mass.monwealth
(1975).Graziano, 325, generally368 Mass. 330 Seev.monwealth

(5th1042, 1976);Croucher, 1044-1046 Cir.v. 532 F.2dUnited States
1974).(7thDeLeon, 1327,498 F.2d 1332-1333 Cir.v.United States

7 McIntyre’s first arrest oc-not indicate whetherThe record does
grand jury.testimonyhis before thecurred before or after

8 trial, McIntyre extensively con-cross-examinedAt the defendant
revealscerning While this cross-examinationhis earlier statements.

respect McIntyre’sto status as a studentwithminor inconsistencies
any inconsisten-employment history, there was no evidence ofand his

surrounding stabbing.description theMcIntyre’s of the eventscy in
us,McIntyre’s prior not before andtranscripts statements areofThe
us,out, anypoint judge or toeither to thedid notthe defendant

concerning stabbing.testimonychanges McIntyre’s theinmaterial



377 Mass. 755 763
Haywood.Commonwealth v.

priorentitled to introduce McIntyre’s statements con­
cerning stabbingthe to show that earlier statements
were made when McIntyre anywas free from official
pressures and that those earlier statements were in ac­
cord with McIntyre’s testimony at trial. See Common­

Giacomazza, 456,v. (1942);wealth 311 Mass. 469 Com­
Tucker, 457, 481v. 189 (1905);monwealth Mass. Common­

(1858).Jenkins, 485,wealth v. 10 Gray 489 Cf.
v. Lacy, 363,Commonwealth 371 (1976);Mass. 370 Com­

(1973).Pickles, 395,monwealth v. 364 Mass. 400-401 See
also 3 J. Berger,Weinstein & M. 607[08],Evidence at§

(1978) ("where76-77 attemptan has been made to show
that the witness is testifying under the influence of a
motive to falsify, evidence of prior consistent statements
made the existence of allegedthe motive is admit­before
ted allby American jurisdictions ... to rebut the infer­
ence motive”).that the testimony was byinduced the

judge that,The reasoned before the subsequent arrest
record had to law,be admitted as a matter of he could
require showingsome in a voir dire that McIntyre’s trial

n­Com­ mo­testimony was motivated by forpartiality the
wealth or hostility toward the defendant.9 Since the voir
dire failed to show bias or any change in McIntyre’s ac­
count of the stabbing, the judge concluded that McIn­
tyre’s subsequent arrest probative bias,record was not of
and therefore need not be admitted.

We do not fault the judge’s reasoning. In these circum-
stances thinkwe that a judge is entitled to balance the
conflicting conclude,interests and to as a matter of judi-

discretion,cial that subsequent arrest records might be
kept from the jury.

2. Sales Marihuana to a Witness.Defendant’s of
trial,At McIntyre claimed to know Haywood well. Hay-

wood’s counsel cross-examined McIntyre as to the nature

9 appearsThe adopteddefendant to have these factors as a defini-
Marcellino, 325,tion of bias. See Commonwealth v. 271 Mass. 327

(1930). McCormick, (2d 1972).generallySee Evidence 40 ed.§
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relationship with Extensive in-McIntyre’s Haywood.of
met,as how often the two oftenquiries were made to how

another, McIntyresocialized with one and whetherthey
knew where lived.Haywood

McIntyre,After the defendant’s cross-examination of
tosought McIntyrethe Commonwealth have describe his

with In therelationship Haywood.entire course of de-
scribing relationshiphis with testi-Haywood, McIntyre
fied that he some marihuana frompurchased Hay-had
wood on more than one occasion.

that this theHaywood permittedclaims Common-
another, in-wealth to show the commission of unrelated

murder,dependent provecrime to that he committed the
However,and thus was error. Commonwealth had"[t]he

right relationshipthe to have the entire between [the
thebroughtand the defendant to attention of thewitness]

and the fact that the evidence thereon havejury, may
the defendant committed anotherindicated that crime

did not make it inadmissible. Commonwealth v. Madei-
ros, 304, Mercier,314255 Mass. Commonwealth v.[1926].

353, 368257 Mass. Commonwealth v. 339Geagan,[1926].
487, White,512Mass. Commonwealth v. 353 Mass.[1959].

Redmond,409, 357420 Commonwealth v. Mass.[1967].”
(1970).333, 338 See v. 1Deschamps,Commonwealth

1, (1972), 2quoting Wigmore,Ct. 3 from J.App.Mass.
1940).(3dEvidence 416 ed.§

case,In this the Commonwealth offered the evidence as
relationship Haywoodthe entire between and McIn­to

lengthissue at theonly explored byafter the wastyre
Immediatelyin cross-examination. after thedefendant

the thatjudge jury McIntyre’sthe instructedtestimony,
determiningto considered in theonlystatements were be

relationship between and the defendant. TheMcIntyre
repeatare not —I"Theysaid:judge [the statements] —not

that it was more or lesslikely likelyevidence to showany
or did not commit the crimethis defendant didthat

strong cautionary instructionscharged.”10 judge’sThe

10 this issue asjudge gave cautionary ona second instructionThe
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defendant’sprotectwere more than to theadequate
Mercier,rights. 353,See Commonwealth v. 257 Mass. 368

(1926). Cf. 487,Commonwealth v. 374 Mass.Cepulonis,
(1978).498-499

3. Directed Verdict.
The defendant claims that the judge improperly denied

his motion for a directed verdict of not guilty. The defend­
ant arguedoes not that the Commonwealth presented
insufficient evidence to warrant the submission of the

Rather,case to jury.the he maintains that McIntyre’s
eyewitness "bizarre,testimony was to unlikely events”
and had been so "thoroughly impeached” that it "in­was
credible as a matter of law.” rejectedWe a virtually iden­

argumenttical in Commonwealth v. 375Hoffer, Mass.
(1978),369 where we said that is a"Credibility question

for the jury to decide. Once sufficient present­isevidence
ed to warrant submission of the charges to the jury, it is
for the jury alone to determine what weight will be ac­
corded to the evidence.” Id. at 377. Commonwealth v.

(1969).McCauley, 554,355 Mass. 560 See Commonwealth
Amazeen,v. 73,375 Mass. 79-81 (1978); Commonwealth v.

(1976).Kelley, 147, 149-150370 Mass. There was no error.
4. Substitution the Alternate Juror.of
The defendant claims that judgethe erred in replacing

a juror who become ill during deliberations with one of
11the alternate jurors. 234,See G. L. c. 26B.­ He argues§

234, 26B,that G. L. c. appliedas by judge,the§ violates
the defendant’s right to trial by jury.

assignpart charge jury. Haywoodof his to the does not as error either
instruction.

11 234, 26B, 1967, 285,appearing pro-c. as in St. c.General Laws §
"If,vides, pertinent part, any finalin that: at time after the submis-

agreedby jury juryof the case the court to the and before the hassion
dies, ill,verdict, performjuroron a a or becomes or is unable to his

court,any good mayduty for other cause shown to the the court order
discharged placeto the names of allhim to be and direct the clerk of

remaining jurors the ofthe alternate in a box and draw name an
alternate, discharged jurorplace thewho shall then take the of on the

renew,jury, ju-withwhich shall then its deliberations the alternate
ror.”
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summarize,We the facts relating to the substitution of
the alternate juror. judge chargedAfter the the thejury,
number of jurors was reduced from sixteen to twelve. The
alternate jurors keptwere then separate from the other
jurors and were attended theby court officers.

p.m.12The jurors commenced deliberations at 3:20 They
suspended their deliberations without reaching a verdict

p.m.at approximately 8:30 sequesteredand were for the
night.

The next morning, jurorsthe resumed deliberations
shortly after 9:30 a.m. At 11:40 a.m. a court officer in-
formed the that ajudge juror had duringbecome ill delib-
erations, that she had vomited and that she beingwas
attended by a physician. The foreman of the cor-jury
roborated the court report.officer’s

The judge found that the juror was ill and directed that
she be discharged. The judge then informed the other
jurors that he was about to replace the discharged juror
with an alternate. The judge instructed jurorsthe that
"[y]ou will then yourresume deliberations with the alter-

juror,nate but you must start at 1Point and let that
alternate juror participate infully deliberations,the just
as if he or she started the process with you begin-at the
ning.” The clerk then drew the name of an alternate juror

beganand the jury deliberations.
later,Approximately an hour the jury asked the judge

repeatto the portion of his charge which defined the
degrees of murder and the "legal definitions” of the
words contained therein. The judge did so. The jurors

p.m.then resumed deliberations and at 1:40 indicated
that hadthey reached a verdict.

234,The defendant argues 26B,that G. L. c. is uncon­§
stitutional, and judge’stherefore the action in permitting
an alternate juror replace originalto one of the jurors
was invalid.13 The nature of the defendant’s constitution-

12Subsequent case,argument parties stipu-to oral in this the filed a
lation sequenceas to the time juryof the deliberations.

13 appeal, arguesOn judgethe defendant for the first time that the
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except arguesargument unclear, that he withoutal is
jurorof the alternatethat the substitutionelaboration

begun deprivedjury him ofafter the had deliberations
“right by jury theto a trial whose verdict was unani-the

juror.” claim,each The defendant’s as wemous vote of
preservedinterpret by juryit, in ouris that the trial

Constitution, in theas well as the Sixth Amendment to
changeprecludes anyConstitution, in theUnited States

by juryof a trial as it existed atessential characteristics
argues jurorcommon law. He that the substitution of a

begun the fundamentalafter deliberations have violates
principles governing by jury.common law trial The issue

234, § 26B,L.then is whether G. c. as construed and
applied by judge preservescase,the in thethis essential

right by jury.elements of the defendant’s to trial We
think that it does.

1967, 234, 26B,§Prior to its amendment in G. L. c.
permitted jurors only upthe substitution of alternate to

jury beganthe time the its deliberations. We sustained
against challengethis earlier instatute constitutional

Bellino, 635, denied,320Commonwealth v. Mass. cert.

replacing original juror.abused his discretion in the The defendant
judge personally jurorclaims that because the did not theexamine

her,discharging judgebefore the information before the was "insuffi-
finding juror incapacitated.”cient to warrant a that the was

question judge’s findingWe do not address the whether the constitu-
234,ted an abuse of his discretion under G. L. c. 26B.The defendant§

trial, despite ample opportunitydid not raise this issue at to do so. On
contrary,the after the alternate’s name was drawn and before the

deliberate,jury judgeretired to the defendant informed the that his
groundedobjection solelyto the substitution of the alternate was in

judgethe constitutional claim. The defendant indicated to the that the
agreed judge’s "comportsdefendant that the action with the statute.”

appeal, theorywe need not consider a which the defendantOn
Podlaski, 339,explicitly waived at trial. See Commonwealth v. ante

Lewis, 373,(1979); (1963),cert.n.4 Commonwealthv. 346 Mass. 383343
(1964).denied, Nothing376 933 in the theU.S. record contradicts

discharged,judge’s finding. juror juror’sAfter the was the fact of the
attendingby reportillness was confirmed an oral from the doctor to

judge presencethe in the of counsel.
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(1947). Bellino,330 U.S. 832 In upheldthe statute was
because it preserved rightthe essence of the trial byto
jury which "consists of those ...elements which tend to
protect againstthe citizen andarbitrary power to ensure
to him that issues of shall byfact be determined the
composite judgment of a fairly representa-numerous and
tive impartialofbody residents of the atcounty selected
large Justices,Id.....” at 639. OpinionsSee the 360of

(1971).877,Mass. 883-884
234, 26B, 1967,General Laws c. was byamended St.§

285,c. provideto that a judge may substitute an alternate
ill,juror for a who orjuror gooddies becomes or for other

judgecause. The may make such a anysubstitution at
deliberations,time after the itsjury begins until the jury

reaches a verdict.
States,Like similar 234, 26B,statutes in other G. L. c. §

is designed to accommodate the public’s interest in avoid-
ing a "long expensivesecond and protectingtrial” while
the rightdefendant’s to trial bya v.jury. Commonwealth
Bellino, State, 437,at 642.supra See Tanner v. 242 Ga.

(1978).438 (1978); 39,State v. 164 Super.N.J. 43Lipsky,
See generally ThePaisley, Federal Rule on Alternate
Jurors, 1044, (1965).51 A.B.A.J. 1044-1045 The statute
gives judgethe the discretionary authority to substitute

ill,an dies, who,alternate for a juror who becomes or for
cause,other good leave duringmust the delibera-jury

tions.
The procedure by the injudgeutilized this case was

234,consistent with the L.requirements of G. c. 26B.§
judgeThe thatproperly found the was ill and decid-juror

ed to substitute an alternate. The alternate’s name was
then drawn lot theby judge juryand then instructed the

beginto its anew.deliberations The construed thejudge
word "renew” in the to requirestatute that the notjurors

deliberations,merely they beginresume but that deliber-
ations As a judge gave emphaticanew. result the instruc-

jurytions to the that 1 andthey were to "start at Point
let that alternate injuror participate fully the delibera-
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protectedtians.” We think the instructions adequately
rightthe to adefendant’s constitutional verdict com-jury

ofposed judgment impartialthe unanimous of twelve
Accord, Bellino,individuals. v. supraCommonwealth at

640; Justices,the at 883-884.Opinions supraof
Other withjurisdictions similar statutes have reached

392,Miller,the Insame result. State v. 76 N.J. 406-407
(1978), Collins, 687,17Peopleand in v. Cal. 3d 693-694
(1976), denied, (1977),cert. 429 U.S. 1077 permit­statutes
ting the substitution of jurors goodalternate for cause
after the commencement of deliberations were sustained
against longconstitutional aschallenge juryas "the [is]
instructed in unequivocalclear and terms that it is to

anew____”begin Miller,its deliberations State v. supra
Collins,407. Compareat See v. at 694.People Tan­supra

(1978) (mereState, 437,ner v. 242 Ga. 438 "access to
previous deliberations” is constitutionally adequate),

(1966) (statute19People Ryan,with v. N.Y.2d 100 violates
Constitution).14New York generallySee 95 355-­N.J.L.J.

(1972).356
that,We future,think it instructive to add in the before

jurora is fromexcused deliberations and replaced by an
alternate thejuror, judge should hold hearinga and be
fully thatsatisfied there is a whymeritorious reason a
particular juror should not continue to serve. Depending

the the replacementon nature of reason why jurorof the
considered,beingis the juror’s presence mayor notmay

14 (1966),People Ryan, AppealsIn 19v. N.Y.2d 100 the ofCourt
invalidated Yorkthe New statute which allowed the substitution of

jurors begun. However, Ryan,alternate after deliberations had in the
possibility beginning raised,apparentlyof deliberations anew notwas

emphasized processand the court thethat "once deliberative has
begun, byit beshould not disturbed the one orsubstitution of more

partjurors previoustakenwho had not in the deliberation and who
jurors.” Collins,Peoplehad to function as’ Id. at 105. See v.'cease[d]

(1977).687, (1976), denied,Cal. n.417 3d 694 429cert. U.S. 1077 The
Supreme CourtCalifornia held that a construction of a similar statute

requiring begin againdeliberations to corrected this error. See id. at
approach persuasive.n.4.694 We find this
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infor­with relevantpersonnelall otherrequired,be but
and counsel beforeheard the courtbyshould bemation

then shoulddischarged. judgeTheformallythe isjuror
circumstances, anwhether, in of all theviewconsider

Miller,See State v.should be substituted.juroralternate
234,L.at 43. Cf. G. c.407; supraat v. Lipsky,Statesupra
709,Mendes, App.82 Cal. 3d26A. See In regenerally§

(1978) juroravailable when a(discussing options711-713
ill). that the substitutionIf a determinesjudgebecomes

as theappropriate, judge,then thejuror isof an alternate
here, disregardto alljurymust instruct thedidjudge

again.15beginand its deliberationsprior deliberations
complied with thefullythe in this casejudgeSince

constitutional, ofstatute, the substitutionwhich we find
ill duringwho becamejurorfor thejuroran alternate

rightof his todeprivedid not the defendantdeliberations
by jury.16trial

15 Richards,provided in Cali-example instruction isof suchOne
— (1978supp. pamphlet17.51 No.Jury Criminal §fornia Instructions

2):
Jury:of the"Ladies and Gentlemen

legal replacedfor cause andyour number has been excusedof"One
anyspeculate forjuror. must not or consideralternate Youwith an

purpose for such excuse.the reasons
rightthe to a verdictPeople ... defendant have"The and [the]

jurorsparticipation ultimate-only full of the twelve whoafterreached
ly the verdict.return

only jury beginsif the itsright may assured in this case"This be
beginning.again from thedeliberations

disregard pastallto set aside and"You are therefore instructed
that eachbegin anew. This meansand deliberationsdeliberations

disregardand the earlierremaining original juror must set aside
they place.if had not takenasdeliberations

allyour in accordance withfor deliberations"You shall now retire
given.”previouslythe instructions

16 support,argues, with no recordthat the defendantTo the extent
"voting acquittal,”only forincapacitated juror was the onethat the

jury.concerning of thespeculate the initial deliberationsdecline towe
conjecturepostverdictIndeed, argument appears to onbe basedthis

suggested judge.to the trialnot evenit wassince
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5. 278,Pursuant to G. L. c. 33E.§Relief
The defendant asks that we exercise our pur-authority

278, 33E,suant to G. L. c. to order a Innew trial. the§
alternative, he asks that we reduce the conviction of mur-
der in the second degree to manslaughter.

The argumentsdefendant’s in support of his request for
a new trial do no more than repeat argumentsthe which
we have already addressed. We find no error and decline
to order a new trial. Cf. Brown,Commonwealth v. 376

(1978).156,Mass. 166-168
The argumentdefendant’s in support of a verdict of

manslaughter groundedis insolely his social and educa-
tional background and the absence of a prior adult crimi-
nal record. These considerations are insufficient to war-
rant a reduction where,of the here,verdict as the defend-
ant obtained a knife and after the ofpassage time sought
out, confronted and stabbed an unarmed victim. Compare

Jones,Commonwealth v. 805, (1975).366 Mass. 808-809
Finally, we have reviewed the entire case for considera-

tion of the law and the evidence. We find no other reason
to order a new trial or to direct the ofentry a verdict of
manslaughter.

Judgment affirmed.


