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England Service, Inc. vs.CanteenNew
AshleyDonald T.

companion case1).a(and

8, 3,June 1976. June 1977.Worcester.

Kaplan, Wilkins, Lucos,Hennessey, C.J., Braucher, & JJ.Present:

AgainstContract, against competition. Competi-CovenantCovenant
action,Practice, Civil, interlocutory Appeal.tion. Review of

compete,an action to enforce a covenant not to evidence warrantedIn
goodwillfinding plaintiff whichthat did not have a interesta the

by denying enforcement of the covenant.could be harmed [673-676]
damages on theirthe absence of a determination of the defendants’In

rightcounterclaim, to recoverto each defendant’sa decision relative
appealable.interlocutory in nature and noton the counterclaim was

[676-678]

Novemberin the onSuperiorCivil actions commenced Court
26, 1975.

by Meagher,The cases were heard J.
Court,After thesought Appealsreview in the Su-was

preme initiative,on directCourt,Judicial its own ordered
appellate review.

David A. plaintiff.Talman for the
ShumwayRobert B. for the defendants.

Liacos, ofplaintiff judgmentJ. The from aappeals
complaintthe a in each caseSuperior dismissingCourt

injunctive damagesplaintiff soughtwherein the relief and
the claimed en-against plaintiffdefendant therein. The

titlement in relief of non-each case to such on the basis a
incompetition agreementcovenant contained an between

plaintiffthe and the it claimed thedefendant which
judge, hearing,defendant had The trial dis-violated. after

missed the plaintiff’s case,in each as well as acomplaint

1 England Service, Chenevert,New Canteen vs. Jr.Inc. Clarence J.
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excepteach for sobycounterclaim asserted defendant
of the returnmuch that claim as entitled the defendant to

inof had to themoneys paid plaintiffcertain which he the
judge anform of so fees. The ordered ac-called franchise

of account-counting for such fees and referred the matter
ing plaintiff sought Appealsto a The review in themaster.

prior any the transferredbyCourt to action master and we
the case here.

plaintiff a incorporation engagedThe is the food service
County.in inbusiness Worcester At a located Northplant

Grafton the food as sand-plaintiff prepares items such
who,and to inwiches coffee which it furnishes drivers

turn, goodssell these at at whichvarious establishments
they dailymake stops.

7,September 1973, plaintiffOn the into similarentered
agreements defendants,written with the andAshley Chen-

In sell,evert. agreements plaintiff agreedthe the to and
the purchase, byto food theprepareddefendants items
plaintiff. goodsThe in turn to thesedefendants were sell
from truck bearing insigniaa the plaintiff’s pricesat deter-

bymined the plaintiff. agreed toThe defendants further
sell byat plaintiff,locations furnished the as well as at

bythose developed bythe approveddefendants and the
plaintiff. thegermane controversyMost to thewas clause
in each setcontract forth in the margin2 purportedwhich

2 party part hereby“9. The said of the second cove­[the defendant]
agrees England, uponnants and to and with New that the termination

agreement thereof,of this or extension whether such termination takes
place provisions agreement, anyin withaccordance the of or forthis

cause, partyreasons whatsoever whether orwith the of thewithout
part agrees thereafter,second that he will not reveal the business meth­

England anyods of the said New or of ofthe business secrets New
England anyone any practiceto at time and that he will not or make

himself, into, engage in,use of them nor will he enter connectedor be
any selling generalsupplyingwith business or food and refreshments

any dealings partyin toform the customers with whom he has had as
part indirectly,England, directlyof the second of New either or nor

any selling generalsupplyingwill he be connected with business of or
equipment any person, corporation partnershipfood and to or in the

vicinity party customers,parts (meaningdirect of the of the first a
fifty City(50) Worcester)radius of miles of the of ortrade business

directly indirectly person,any per-either or in his own behalf or for
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restraintscompetitivecertaindefendant underputto the
relationship.of thein of the terminationthe event

theforth insetobligationsto duties andIn addition the
to be com-judge foundcontract, which theterms of each
defendantsand theface, required,theplete plaintiffon its

though nei-fee”“franchise evenpaid, a month as a$150
of thea resultsuch Asagreement required payment.ther

asrequirement,of this additionalcontinued enforcement
sold, both defendantsgoodsofpricewell as a rise in the

on Novem-plaintifftherelationshipterminated their with
course19, gober to about the sameproceeded1975. Each

items,of food from alternativeselling purchasedbusiness
soldsources, all,if of at eachmany, stopsat not the which

Itplaintiff.with theduring relationshipthe course of the
the insti-plaintiffwas as a result of these later actions that

proceedingstuted these for enforcement of the contractual
covenant.

dismissing complaints, judgeIn the the foundplaintiff’s
that or methodsthere were no trade secrets business
unique to the of involved and thatplaintiffbusiness the
“ good generated byhatever will exists the[w] [was]

theplaintiffdefendant.” He ruled that the had violated
agreement toin each case in that it failed to furnish(a)

the management supervisoryeach defendant and assistance
provided for ofby agreement, bythe and collection(b)
a so agree-called franchise fee “extra to the terms of the
ment” complete Further, judgewhich was on its face. the
ruled the agreementthat covenant contained in each be-
tween the parties geo-inwas too broad both time and
graphical area to be equityenforceable in consonant with
public policy.

1. “Employee compete generallycovenants not to are

sons, corporation, party partfirm or and the of the second further
agrees go engage generalthat he will not into or in the and re-food

distributing byfreshment business or association with en-a business
gaged general vicinityin the food or refreshment ofdistribution in the

party parts customers, periodthe of the first trade or business for a of
eighteen (18) leavingmonths from the date of his the said New
England fifty (50) Citywithin a radius of miles of ofthe Worcester.”
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onlyenforceable to the extent that tothey necessaryare
protect legitimatethe business interests of the employer.”
Marine Contractors Hurley, 280,Co. v. 287365 Mass.
(1974). The standards of reasonableness and the interests
which may protectedbe consonant publicwith werepolicy
explored in great indetail both Marine Contractors Co. v.
Hurley, supra, and Stainless,All Colby,Inc. v. 364 Mass.
773 (1974), and thus the extended discussion of those
standards need not repeatedbe here.

It is sufficient to state that the mayinterests which be
protected have fallen into three generic categories: (1)
trade secrets, Analogic Translation,Corp. Inc.,v. Data 371
Mass. 643 (1976); Stainless,cf. Colby, supra;All Inc. v.
(2) data,confidential e.g., Novelty Bias v.Binding Co.
Shevrin, 342 714,Mass. 717-718 and(1961), Walker Coal
& Ice Westerman,Co. v. 235,263 Mass. 239 (1928);
and (3) good will, e.g., England ExpertNew Tree Co. v.
Russell, 504,306 Mass. 510-511 v.(1940), and Sherman
Pfefferkorn, 241 Mass. 468 If(1922). any or all of these
interests are inpresent givena incase which a noncom­
petitive covenant is part of a contractual thenagreement,
in the absence equitableof factors which would militate
against enforcement, see e.g., Economy Grocery Stores
Corp. McMenamy,v. 290 Mass. 549 a court of(1935),
equity denywill not enforcement of a reasonable covenant.

It plainis from both complaint findingsthe and the and
rulings of the judge in each case that this is not a case in-
volving either trade secrets or confidential data. is atWhat
issue is plaintiffwhether the generated goodwillhas a in-
terest which could bybe harmed denying enforcement of
the covenant. stated,As previously heldjudgethe that
this factor was not present, and we may not reverse that
finding unless the facts on which the conclusion was based

clearly erroneous,are Mass. R. Civ. P. 52 365(a), Mass.
816 or(1974), if the findings or byconclusions are tainted
an error of law. Helides,Blackwell v. E.M. Jr., Inc., 368

225,Mass. 226 (1975). Willett,Willett 323,v. 333 Mass.
324 (1955). Loeb,Lowell Bar Ass’n v. 315 176,Mass. 178
(1943).
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errors tonumber ofthe asserts aplaintiffnote thatWe
its brief to assertby judge but fails inhave been made the

by refer-good exceptof willfindingerror as to the of lack
testimony. Itof thepages transcriptcertain in theence to

raisenot toan is sufficientarguable approachis that such
16 (4),A. P. (a)this court. See Mass. R.the issue before

point,thispassamended, (1975).as 367 Mass. 919 We
raising thebrief ashowever, plaintiff’sand consider the

ofon lacksubsidiary finding judgeof theclaim that the
haveby the evidence.3 Wegood wholly unsupportedwill is

in light.thattranscriptexamined the record and
of factsubsidiary findingjudge’sIn adeciding whether

it theemphasized that isclearly erroneous,is it must be
the pre­of firsthand view ofjudge who, bytrial virtue his

thejudgetoevidence, positionsentation of is in the best
Burke,Oberg v.credibilityand of the evidence.weight

Thus, byof fact the596, finding598 a(1963).345 Mass.
erroneous” unless“clearlynot be deemedjudgetrial will

theon the entire evidence is left withreviewingthe court
Mar­has been committed.firm conviction that a mistake

citing501, (1976),508Bedford,low v. New 369 Mass.
364,Co.,Gypsum 333 U.S.United States v. United States

Sander­Building Inspector Lancaster v.(1948).395 See of
son, ante, 157 (1977).

firmrecord us no suchOur review of this leaves with
thebythe madefindingconviction. The evidence warrants

judge.
hasplaintiffthe record fails to show that theWhere

of apersuasioncarried its burden of as to the existence
good interest,valid will the has to establishplaintiff failed

injunc-requestto a forrequirement supportthe threshold
England Expert Russell, supraTreetive relief. New Co. v.

negativeat 509. like the enforce cove-present,Suits to a
nant, realityin for ad-petitions specific performanceare

Economyto of the judge.dressed the sound discretion

3 by brief,plaintiff, generous readingThe even a of its does not chal­
Thus,lenge legal by judge.goodthe standard used on the will issue the

we do not address that issue.



671676 372 Mass.
Service,England Ashley.New Canteen Inc. v.

Grocery Corp. supra 552. AbsentMcMenamy,Stores v. at
showing interest, plain-a of will or other similar thegood

O’Neil,tiff 355prevail.cannot See Slade Gorton & Co. v.
4 (1968).Mass.

Thus, justifiedhold record thewe that the facts on the
termina-actions,conclusion that the defendants’ after the

tion of not inter-relationship employer,their with the did
to theany goodwillfere with attributablelegallyinterest

plaintiff. us,of the plaintiff’sOn the state the record before
purpose protectin the is toattempting to enforce covenant

Allordinaryitself from cannot do.competition. This it
Stainless, Colby, Pfefferkorn,Inc. v. v.supra. Sherman
supra. acted cor-Accordingly, judgewe conclude that the

inrectly dismissing plaintiff’s complaints.the
plaintiff judge’s ruling (a)2. The asserts error in the

beingthat agreementsthe were void and unenforceable “as
against geographi­inpublic policy beingas too broad both

time”; plaintiff’scal in that failure(b)area and “[t]he
repre­to management supervisoryfurnish and assistance

subject andagreement”;sents a material breach of the
that fee extra to the(c) collection of a franchise“[t]he

face, is acompleteterms of itsagreement... uponthe
errorsplaintiffbreach of said The claims otheragreement."”

which we deem merit. As to the three errorsto be without
here, questionsfind to reach theseunnecessarylisted we it

for alterna­mightthe reason that while be viewed asthey
for thegrounds judge, proprietytive the decision of the

haverulingsof such is not in issue under the view we
anote, however, that even if we were to assumetaken. We

of mate­subject findingbusiness interest to aprotection,
denytobreach, warranted,rial if would serve as a basis

injunctive Cleaning v.DryNational Co.relief. Overall
McCabe,Yavner, Rayner 319(1947).321 Mass. 434 v.

Mc­Economy Corp.Stores v.(1946). GroceryMass. 311
Menamy, 549290 Mass. (1935).

above, to bejudge “judgment”3. As noted the caused a
asplaintiff’s complaintentered in each case thedismissing

to“exceptwell as each defendant’s counterclaim as what-
of moniesaccountingsum a full allever remains due after
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fran-(thefrom the defendant”by plaintiffthereceived
of eachaspectthis latterjudgechise The referredfees).

com-plaintiff’sof theto master.4 The dismissalcase a
Sears,raised,of all issuesbeing dispositiona finalplaints,

instands427Mackey, (1956),& 351 U.S.Roebuck Co. v.
actionjudge’sthan does theentirely posturean different

plaintiff’sthejudgments as toon the counterclaims. The
to“judgments” asTheappealable.were final andclaims

ap-final norwere neitherthe defendants’ counterclaims
pealable.

dam­liability which excludesA decision of the issue of
ap­forripeisfinal decision whichages normallyis anot

LeaderUnionCo. v.Haverhill Gazettepellate review.
denied, U.S.cert. 379798, (1st Cir.),803Corp., 333 F.2d
to each defend­such, relative931 As the decision(1964).

of ais, in the absencerecovery on the counterclaimant’s
notinterlocutory in nature anddamages,ofdetermination

the trialresolved atuntil all issues areripe for full review
Kelly, ante, (1977).469See Pollack v.level.

for review.ripeis notthe entire casearguableIt is that
365 Mass.(b),54of Civil ProcedureMassachusetts Rules

thanon fewerentry judgmentofallows the(1974),820
therethatdetermination“only upon expressall claims an

directionexpressandelay uponfor andjustis no reason
andclaimsentry judgment.” plaintiff’sof Thefor the

claimsclearly separatearedefendant’s counterclaimeach
Eng’r &Unitedrule, Metal Process Co. v.under the Cold

amen-thus areCo., 445, 446 andFoundry (1956),351 U.S.
expressthethis Whileprovision.ofapplicationable to the

onapparentnot54 isby (b)rulerequireddetermination
dismissalin so far as therecord, it is fair to concludethe

madeconcerned, judgethat theisplaintiff’sof the claims
future weIn theby the rule.requiredthe determinations

4 argumentdisagree plaintiff’swith thenoted that weIt should be
accounting paid withinconsistentof the fees isthat for anthe order

damages.adequately proved Inruling had notthe that the defendants
damagespunitiverequested and we believehis answer each defendant

damagesthey proved ofjudge that those kindhad notthe meant that
were warranted.
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rule,think that the of the which aimed inter aliapurpose is
mayat ofinforming parties theythe the time at which

review,seek &properly appellate Wright10 C.A. A.R.
Miller, Federal Practice 2654 re-(1973),and Procedure §
quires appearthat this determination on the record and

parties generallythat the be so informed. See SmithJ.W.
Zobel, 54.5,& H.B. Practice 54.6 (1977).Rules §§

judgments dismissing plaintiff’s complaints4. The the
appealsare affirmed. The from the aspurported judgment

theto each defendant’s counterclaim are dismissed and
disposition may proceedof the counterclaims to final deter-
mination.

So ordered.

Telephone Telegraph CompanyEngland and vs.New
Department of Public Utilities & others.

10, 3,Suffolk. March 1977. June 1977.

Wilkins, Liacos, Abrams,Hennessey, C.J., Braucher, & JJ.Present:

Practice, Civil,Telephone Company.Public Utilities. Review of or-
publicdepartmentder of of utilities.

Department proposedA decision of the of Public Utilities to disallow a
price competitive by telephonefor a com-structure service filed a

bypany supported appearedwas substantial evidence where it that
againstproposed of thethe rate structure discriminated customers

services, ratemakingcompany’s noncompetitive processesthat the
encouraged competitivein services and thatdiscrimination favor of

proposed publicthe structure was therefore not in the interest. [682-
686]

hearing by Department aof Utilities onA notice of served the Public
telephone company proceedings held tostated that would bewhich

charges”investigate propriety theand contained in“the of the rates
company’s proposed company notice oftariff accorded the sufficient

proceeding.in thethe issues involved [686]
Department Utilities to disallow certaindecision of the of PublicA

by telephone companyproposed ade-contained anatariff revisions
meaning L.quate within the of G.of reasons thereforstatement

30A, (7).§c. 11 [686-687]


