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Mass.321D’Allesandro,Mass. Pelland v.762;Inc. 318Co.
Mass.337Corp.LumberTobeyH. A.Poulin v.387, 389;

cases cited.148-149, and146,
defend­to theissaid above alsowe haveWhat applicable

areawardeddamagesthat theargumentant’s speculative.
accidenttime of theact in effect at theThe death provided

‘‘ the suminin damagesshall be liablethat the wrongdoer
thou­than twentynor moreof not less than two thousand

ofthe degreewith reference toto be assesseddollars,sand
quantumthe2. Thus229,his L. c....” G. §culpability.
assessinginis sole factorof thenegligencethe defendant’s

think459. WeSorell, 457,280 Mass.Porter v.damages.
maydecedentof the defendant’sjustthat as the negligence

hisofdegreethecase,the in thebe inferred from facts
that theIt is not arguedcan be inferred.alsoculpability

Thereexcessive.$8,000for the of wasfinding plaintiff
onrequestsin denial of the defendant’swas no error the

the issues of ornegligence culpability.
dismissing reportOrder affirmed.

Stanley Sports Inc.Lee Allied Associates,vs.

May July 16, 1965.6,Middlesex. 1965.

Kirk, JJ.Whittbmore, &Wilkins, C.J., Spalding,Present: Cutter

limitationContract, Limiting Validity. Negligence,liability, Contractual
Practice,liability.of Release. Track. Waiver.Automobile Race

Civil, Words,Waiver. “Entrant.”

antopA thatpaper, stating printingentitled “Release at theSheet,” in
re-signingentrant to an this release”pitautomobile race track “in

discharged liability personalleased and the track from all forowner
injuries mightwhich effec-the entrant matter of lawthere,receive as
tively released en-liabilitythe track to annegligenceowner from for

injuredtrant struck and pit by flung racinga carin the a fromwheel
appearedit paper lay gatewhere that the entrance toon a table at the

pit printed sign-the with the statement top unconcealed,at the that the
ing papertheof was a precedent thatpit,condition admission theto to

injuredthe entrant was not sign paper“forced” there was noto the and
misrepresentation as to its contents, signed paperand that he the without
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table,reading opportunityit as he in line at evento do thehad while
uponthough notthe track owner had made him of the limitationaware

liability stated therein.so [550-551]
against byIn an action the of an race track struckowner automobile one

injured by flung theracingand a from car while he inwheel a was
byby plaintifftrack a contention the he apit, that was not bound

liability plaintiff signed,therelease of defendant from the hadwhich
reading, being pit designatedwithout before admitted the because itto

signer activelya onlyan personsas “entrant” and "entrant” referred to
competing race, he, being owner, mechanic,in a and not an driver or
was not theterms, appearedwithin its without it thatwas merit where
plaintiff designated applica-signinghad as inhimself a an“mechanic”

membership racing controllingtion for in and aspita association the
signing release,a in signing application“driver” and the andthe that

a precedentrelease was condition pit.to admission to the [551-552]
Upon exceptions by Supe-a bill of the defendant action tried in thein an

byCourt,rior an issue plaintiffraised the in this court but not in the
Superior wasCourt not considered. [552]

Tort. in 16,Writ the dated 1962.Court MaySuperior
The wasaction before Barron,tried J.
Noel Posternah (ThomasG. D. with for theBurns him)

defendant. |
J. (BertramBarshak SugarmanEdward A. S J.Steven

Gohen with forhim) the plaintiff.
Kirk, J. This is an action of tort brought theby plain-

tiff to recover injuriesfor(Lee) sustained bypersonal
him when he was struck a whichby wheel had become de-
tached from a atracing car the Westboro onSpeedway

1960.May 20, The case anwas referred to auditor who
found for the defendant Associates,Allied Inc.Sports

the groundon that a “release sheet”(Allied) signed by
Lee in circumstances hereinafter related bartooperated
the Ataction. the trial,-where the extent of Lee’s injuries
was not the returned ajury verdict for Lee.disputed,
Allied’s toare the denial of its motion for aexceptions
directed verdict and to certain instructions togiven the
jury.

In the denial of motionconsidering the for a directed
verdict it relates to theas issue of the release we state
the relevant evidence in its most tofavorable Lee.aspect
Allied thewas owner of the at Westboro andspeedway
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con-the toof licensefor and holderapplicantwas the sole
racing commonIt the holder of aauto there. alsoduct was

beverage formalt licenseandlicense and winevictualer’s
was oval withSpeedway anpremises.the The Westboro

straightaways the north and south sides. Grandstandson
straightaways. Thewith and behind theparallelwere

racing approximatelyof and waswas made boardsstrip
slightstraightawaysforty was afeet the therewide. On

leadinggrade which at thefrom the inside the ovalup of
forty-fiveapproximatelyto a bank ofcurves increased

degrees. wasthe there“At the of each end of tracktop
high thick3 feet 4 feetembankment about anda reinforced

going six feetlink fenceend.” A chain aboutaround the
highhigh mesh feet were erectedand a fence tenwide wire

grandstand. A wireand similarbetween the track the
high erected behind the embank-fence ten feet wasabout
thement at both ends of track.

large thea area calledopenTo the east of the track was
In which were topit. pit participatethe the automobiles

storage, re-kept pre-race tuneups,in the forraces were
and In this area also the variouspairs operations.similar

con-personneldrivers, mechanics and other authorized
gregated.

arrangement,By record,not clear thewhich is onsome
Racing Asso-the Atlantic Autopitthe was under control of

(Atlantic). all toAtlantic controlled admissionsciation
Only officialsarea. members of Atlantic and trackpitthe

enter.permittedwere to
Mayevening Lee and1960,the of his brother-in-20,On

Both were members of Atlanticspeedway.law went to the
joined a linein 1959 1960. Lee and hisand brother-in-law

entering through gate. At thepitthepersonsof who were
signgate and indicia thattrespassing”a “no otherwere

theyonly approachedcould enter. Aspersonsauthorized
gate they threeorthe at a table where twostoppedentrance

sitting standing. wereOn the tableattendants were or
followingeach containedpaper,some of of which thesheets

wording:
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“release sheet
Maydate“track Westboro 20/60

liability signing to usein this release elects: The entrant
thereby and dis-at his risk and releasessaid track own

charges the Atlantic Autoowners, Promoter,the track the
Bating, agents andsuccessors,andAss’n., Inc., it’s Officers

may fromemployees from all liabilities that be accrued
injuries bymay entrant,bethat received saidpersonal

damages personal prop-from all claims and demands for to
erty growing resultingout thisemployeeand of or from

undersigned hereby acknowledgesrace meet. The and rep-
years age.resents that is of sound mind over 21 ofhe and

pro-“The entrant will also be aware of the fact that the
Bacingmoter, Ass’n.,track owners and the Atlantic Auto

anyits theirInc., officersor successors will not be liable for
legaltaxes,state G-overnment Taxes or fees. The entrant

will also be aware of the fact that he an independentis
contractor and andhe, alone,he is liable for the above men-

Legaltioned Taxes and hospitalFees. The fund must be
signinguponpaid of this release. Fee is per person$1.00

onlyand four persons allowed to a ear.”
wording eightBelow this the sheets were divided into

sections or eachblocks, with four lines respectively,for,
the car number, and the names of the “driver,” “owner”
and signed“mechanic.” When Lee reached the hetable
his onname the driver line in one of the onblocks the re-

signedlease sheet, and filled out and an application for
membership listingin Atlantic for 1960 his classification as

his“mechanic,” car number as two, and the make of his
car as “Ford.”

The rangedfees for membership in Atlantic from for$2
a mechanic to for an$10 owner-driver. Lee was never the

anyowner, driver or racingmechanic of of the cars. He
requirementswas never informed of the for membership

“ [h]ein Atlantic; was not told whether he had to be an
anythingowner or join.”mechanic of to The auditor

requirementfound that there was no for membership in
Atlantic other than the payment of dues. Lee did not read
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theofdeprivedhowever,not,sheet. He wasthe release
signed. noThere wasread it before heopportunity to

any Leetorepresentationandduress involved no one made
signing.as to what he was

signing forfee andmembershippaying $1After and the
given hand wasa ticket and hishospital fund,the Lee was

his hand enabledstamp onThe ticket and thestamped.
go grandstand.him hadIf heto either the or to thepitto

obligedbeenhavenot member of Atlantic he wouldbeen a
required eachforpaytoentrance, $1.50to use a different

grandstand.go onlyto to thepermittedadmission, and
go on the southeastwhere he stoodpitLee chose to to the

by numberside of track curvethe three.
the fence butis lower than the area aroundpitThe area

byhigh enough fence onestands theupit that if oneis so
stoodcan and his brother-in-lawsee the races. Both Lee

throughgetthey thewith their handsas close as could
fence.

frequently atcame off carsLee aware that wheelswas
duringit his orhappenturn three. He had seen “seven

eight” ain 1959. He had never seenvisits to the track
doinggo he of oneover the fence nor had been toldwheel

of railroad tiesso. had seen wheels hit the barricadeHe
into the infield. Lee was aware that at turnand roll back

greatestgoing and that thefastest,the cars werethree
steering mechanism of theon the ears on thestrain was

front at the turns.wheels
vicinity pitthe of the to warnwere no notices inThere

cominga the fence.the of wheel overpossibilityofpeople
designatedOccasionally wouldpitman as the stewarda

stay awayrequest people pitthat in the area frommake a
request wasthe was not enforced. Alliedthe fence but

the six times ajumpa would fence aboutaware that wheel
likelyyear most at thirdhappenand that this was to the

turn.
(forevening May during Bof a class race20,theOn

junk ata came off one of the carsjalopies),cars or wheel
the struck the of thetopIt went into air andthree.turn
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and then the wheelfence. Lee back a foot or twostepped
the Leestruck him the left shoulder. After accidenton

covering to a “certainreceived checks his billshospital up
inamount” a of his Atlantic.membershipas result

a in itsAllied contends that the to direct verdictrefusal
among that the re-others,favor was error for the reason,

on theLee,lease barred Lee’s claim as matter of law.
obligationarguesother that had to makehand, Allied the

anyhim risk,he to the of limita-exposedaware, before was
liabilitytions upon which Allied to assert.proposed

“baggageIn the so called or “ticket”check” cases
wherein a stubupon provisionsdefendant relies on the
limiting excluding ques-liability,or iswe held that it ahave
tion of fact whether the was aware of the limitationpatron

liabilityof and the touponthat the burden is defendant
that patronshow the was made aware of the limitation.

O’Brien Freeman,v. 299 Mass. 20. Sandler v. Common-
Kergald Armstrongwealth Station Co. 307 Mass. 470. v.

Exp. 330Co. Mass. and cited.254, 255-256, casesTransfer
Lee asserts that samethe to the case be-principle applies

signingfore us. He contends that the of the inrelease,
gaveview of the fact didthat he not read himit, no more

receivingnotice of its terms than does the ofact and retain-
ing containing language.a ticket exculpatory He asks us
to liabilityconclude that actual notice of the limitation of

requiredis questionand itthat was a of fact sub-properly
jurymitted to the whether he had such notice. We think,

grounds.however, that the case rests on other
Lee has factuallycited no case, and we are aware of none,

similar to presentthe one in which the forrule which he
argues has been applied. As we have instated one of the
“baggage check” cases, where is“what received ap-is
parently a means of identification of the bailed,property
rather than a complete bycontract, the bailor is not bound

liabilitya limitation theupon of the bailee it isunless
actually Kergaldknown Armstrongto the bailor.” v.

Exp. 330Co. Mass. 254, 255-256. In the “ticket”Transfer
cases the rationale is also that oftypethe document which
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hewhichunderthe circumstancesthe andpatron receives
ordinary intelli­ofa personsuch thatit are notreceives

gence the proprietor’sticket limitsthat thewould assume
actually of thatawareliability becomespatrontheunless

331.McGinnis, 326,289 Mass.Kushner v.limitation.
594.587,Mass.289v. Ocean Amusement Co.Brennan View

rightgain ofsigning thethe topaperthink ofWe the
situa-us a differentin presentsthe case beforeadmission
beenfail to havethe of case Lee cannottion. facts theOn

hethe sheettopthe ofprintingthat was ataware there
signed. thethatno and no contentionThere is evidence

con-otherwiseon release sheet was covered orprinting the
Although at the tableline of peoplefrom him. thecealed

“rollingwason which the release sheets locatedwere
along,” thewas no evidence that Lee was deniedthere

“No-heread release had so desired.opportunity to the
body sign knowforced him to it.” If he wanted tohad

significance hewhichprinting paperthe of the on the
havingsigned, it. think failedthat,he have readcould We

gainingyet admis-opportunity,to himself of that theavail
signature hehis precedent,sion to which was a condition

complain importnow that he had no notice of thecannot
signed.hepaperof the which

right yetIn a which not arisenthis Commonwealth has
subject maymay abe made the of covenant not to sue or

andCase, 573,be released. MacFarlane’s 330 576,Mass.
“ general[t]here ap­cited. Furthercases is no rule of

a fromplication person exemptionthat cannot contract for
liability negligence agentsfor his own that andand of his

” Ames,servants. v. AlliedClarke 267Mass. 47. Thus44,
validly mightliabilityexemptcould itself from which it

subsequently negligence.incur as a result of its own
U-Dryvitv.Ortolano 439.Auto Rental Co. 296 Mass.Inc.

Conragan,v.Barrett 302 MotorMass. 33. v. FordSchell
(1st Cir.).Co. 270 F. 384,2d 386

signingThe failure of Lee to read doesthe release before
validity.not affect its It is in thisthe rule Commonwealth

that the failure to read or to of athe contentsunderstand
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or not avoidduress,absence of fraud doesrelease, in the
Squires 194.Amherst, 192,v. 145effects. Mass.its

Rosenberg Bos-Doe, 146 193. McNamara v.191,v. Mass.
Ry. 383, v. Victoriaton Elev. 197 Mass. 385-386. Shaw

262,314 Mass. 266.Line,Coach Inc.
question obtainingis in a re-The whether there fraud

Conragan,generallyis one of v. 302lease fact. Barrett
nobody35.Mass. But Lee here testified that made33,

any signing.to him as what he Inrepresentations to was
anythe representationsabsence of concealment of or false

as contents itto the of the release could be ruled as matter
byof law that procuredthe release was not fraud. See

Freedley Conragan,French,v. 154 Mass. Barrett v.339;
33; Line,302 Mass. Shaw v. Victoria Inc. 314Coach Mass.

262. We so rule. conclude the paperWe that which Lee
signed effectivelyas matter of law released the defendant

liability ordinary negligencefrom for signatories whoto
were within its terms.

arguesLee also that the release is not effective to bind
though signedhim, even he it, for the re-reason that the
onlylease was to cover an “entrant.” He that theasserts

only activelyword “entrant” refers to those who competed
in the races and beingtherefore he, not owner,an driver or
mechanic, is not within the terms of the release. Assum-
ing, deciding,without that the word “entrant” ex-refers
clusively competitorsto rather than to all who enter
through gate,pit argumentthe maywe think that the not
be maintained.

Lee in his application for membership in Atlantic, which
membership entrywas a prerequisite to into the pit, repre-
sented himself as a Similarly,mechanic. on the same eve-

signedning, he gainthe line entrymarked “driver” to to
Althoughthe pit area. the auditor has found that “there

requirementwas no other [thethan payto . .. membership
fee] in toorder be a requiredmember of itAtlantic,” was

gainboth to inmembership entryAtlantic and to obtain to
the pit area that a person represent himself owner,as
driver or mechanic. questionAtlantic apparently did not
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or admis-membershipformade eitherrepresentationthe
by applicationsit theacceptedratheran applicant;sion

ashimselfrepresentedapplicationin eachas made. Lee
bringhaving the class ofhimwhich would withinduties

inthink thatWecompetitors.in the sense of“entrants”
may claim thatLee not nowthe circumstancesview of all

andin its narrow“entrant” should be construedwordthe
class ofhim of theputsense in order to outsideliteral

beingquestion mis-here of LeeThere is no“entrants.”
by he did not readsince“entrant,”of the wordled the use

signing.the beforerelease
any wemerit,contention hasintimation that theWithout

by the firstthe raised Lee forissue,considerdecline to
isAllied the releaseeffect that underus,time to thebefore

beneficiary theinterposeand therefore cannota partythird
Trotto, 297Mass.Mariaas a defence. See v.release Santa

Publishing 598-­595,328 Mass.v. Post Co.442, 447; Dalton
599.

theof releasethat Lee within the termsconclude wasWe
signed. effectivethe release was otherwisewhich he Since

the of defendant’shim,of to bind denialas matter law
need notverdict was error. Wemotion for a directed

alleged errors.otherdiscuss
Exceptions sustained.

Judgment thefor defendant.


