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requisiteThe fraudulent intent Mousli’s motion for a judgment acquit-of
required by statute,the 472,§18 U.S.C. tal.
may be inferred from surrounding circum­
stances or circumstantial evidence and III. Conclusion
thus notneed provenbe directly. See For the explained above,reasons weTucker,United States v. (7th820 234F.2d affirm the judgment of the district courtCir.1987) (“The requisite fraudulent intent denying the motion to suppress, and wemay be inferred from surroundingthe cir­ affirm that the jury’s verdict was based oncumstances.”); Sink,United States v. 586 sufficient evidence to convict Mousli.(5th Cir.1978)1041F.2d (holding that sur­

Affirmed.rounding circumstances often supply infer­
ences of knowledge which adequately
prove intent); Carlson,United States v.

(3d Cir.1966)359 F.2d 592 (holding that
questionthe of guilty knowledge and espe­

cially intent to defraud may be byshown
other than direct evidence); United States
v. King, (6th Cir.1964)326 (hold­F.2d 415
ing that proofdirect of intent to defraud is Timothy SULLIVAN and Lawrence E.unnecessary, and that it may be inferred Dansinger, Plaintiffs, Appellees,
from the act of partiesthe and from all

v.circumstances). Courts may look to sur­
rounding circumstances to supply infer­ CITY AUGUSTA,OF Defendant,
ences of knowledge which adequately Appellant.
prove Pérez,intent. See 698 F.2d at 1171-7­

No. 06-1177.2; Rice, 526;652 F.2d at United States v.
Grady, 831, (8th665 F.2d Cir.1981);835 United States Court of Appeals,
Slone, 601 F.2d at 803-04. The facts here First Circuit.

tolead an inference of Mousli’s intent to
6,Heard Nov. 2006.defraud.

14,The Decidedabsence of Dec.one 2007.kind of evidence, a
high degree likeness,of preventdoes not
proof by other means of intent to defraud.
In case,this simplyMousli ignores the
other evidence of intent to defraud avail-
able to jury. Here,the jurythe could
infer that producedMousli the bills be-

theycause were found in the vicinity of his
printer and one of the bills was incomplete.
The number varietyand of bills sug-also
gest that Mousli was engaged in ongo-an
ing effort produceto and refíne fake cur-
rency with the intent of using it. All of
these facts taken together were sufficient
for a reasonable jury to infer that Mousli
had the intent to defraud. Therefore, the
district court did not err when it denied
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CAMPBELL, Senior Circuit Judge.

Defendant-appellant City of Augusta,
Maine (“Augusta” or City”)“the appeals
from the judgment inentered favor of
plaintiff-appellees Timothy Sullivan and
Lawrence E. Dansinger in the United
States District Court for the District of
Maine. The court found that pro-several
visions of the City’s parade ordinance and
of its mass outdoor gathering ordinance
(the MOGO) violated the First Amend-
ment.

On appeal, the City challenges the
standing of the plaintiffs and the ripeness
of claims,their especially their right to
protest the MOGO. The City also chal-
lenges the district court’s rulings that
provisions of both ordinances violate the
Federal Constitution. We conclude the
plaintiffs did not have standing to sue re-
garding the MOGO’s alleged defects,
hence we vacate all the rulings of the
district court regarding the constitutional-
ity of that provisions.ordinance’s We af-
firm the court’s rulings that the advance
notice and in-person meeting require-
ments of the parade ordinance are consti-
tutionally defective and affirm the district
court’s ruling that the $478.55 overcharge
to Sullivan was unconstitutional. Howev-
er, we reverse its rulings that the fee
provision grants excessive discretion to
the police and that paradethe permit fee
of and$100 associated charges policefor
traffic control areStephen unconstitutionalE.F. Langsdorf insofarwith whom Sig-
as indigents must payD.mund them withoutSchütz Preti, beingand Flaherty, Beli-
given an opportunityveau to& seekPachios, and secure aLLP were on brief for
waiver on account ofappellant. their indigency.

David G. Webbert with whom BackgroundJohnson
Webbert,& LLP was on brief for appel- On 9,February 2004, acting on behalf of

lees. a group known as the March for Truth
Coalition, which advocates the “worldwide

Before BOUDIN, Chief Judge, end of war and empire-building” majorand
CAMPBELL, Senior Circuit Judge, and social and economic reforms, Sullivan ap-
LIPEZ, Circuit Judge. plied to Augusta’s City Police Department
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issued, tookthe marchandordinance, waspermitparadetheunderpermitafor
20, 2004.Marchonas scheduledAugus- placeoverroutesthreeproposinginfra,

seek, evi-nor is therenotmarch. The didSullivanprotestaforta’s streets
Police,theSaturday, March withever discussedheld on hebe dencemarch would

Sul- he ob-p.m. See thatrequest,not20, 2004, City12:30-2:00 didbetween and the
MOGO,F.Supp.2d310Augusta, theCity permit, underv. a secondlivan tainof

/”).(“Sullivan The(D.Me.2004)348, 20, event.351 2004the Marchfor
it wouldindicatedDepartmentPolice

complaint onhisthen amendedSullivantheand, toadditioninpermit,thegrant
2004, plain-28, adding a secondSeptemberand thefee, charged Sullivanbase$100

forDansinger appliedhadtiff, Dansinger.ordinance,thefor inCoalition, providedas
a2004 forAugustinpermitparadeaestimatedPolicefor what the Department

of thathold in Octobertomarch he wishedpolice offi-the extracost ofbe thewould
Depart-City PoliceAfteryear. thesameto controlneededpolice vehiclescers and

awithapplicationto hisrespondedmentevent. Theduring thetrafficdivertand
costsa fee andpayhimrequiring toletterthe Coali-requiredalsoDepartmentPolice

responded$2,000, Dansingerof almostinsurance.or othera bondprovidetion to
sought,andpaytounablethat he wasof traf-estimatethe assessedClaiming

City, a waivertheresponse fromwithoutun-bond werecosts and thefic control
Nocosts.fee andamount ofof the totalofon the exerciseburdensconstitutional

issued, proposed Octo-theandpermit wasAmendment,Firstunder therightshis
place.takedid notber march15, in the2004moved on MarchSullivan

restrainingtemporaryfor acourtdistrict
of thetheDiscovery filingfollowedCity(“TRO”) the fromenjoiningorder

parties sub­and thecomplaint,amendedThe sameconditions.theseimposing
on acourtto the districtthe casemittedin the dis-complaintafiledday, Sullivan

motionsfiled crossrecord andstipulatedconstitutionali-challenging thecourttrict
stipulatedAliability.onjudgmentforof theonlynotprovisionscertainty of

anyto decidejudgetherecord “allowsordinance, heunder whichCity’s parade
hefact thatmaterialofsignificant issuesthealso ofbutpermit,asoughthad

BankCents Sav.Boston Fivediscovers.”heMOGO, whichunderCity’s separate
Dev.,Housing & UrbanSec’yof Dep’tv. ofThe districtpermit.asoughtnothad

Cir.1985). Here,(1st5, 11-12F.2d768findingpart,inthe TROgrantedcourt
deposi­includedrecordagreed-uponthechallengetostandinghadthat Sullivan
BandySullivan, Dansinger, Joetions ofenjoining Au-andparade ordinancethe

witness), Augus­(the andexpertplaintiffs’require-bondenforcing thefromgusta
GregoireMajorPolice ChiefDeputytare-“thealso consideredThe courtment.
Gregoire.from'and affidavits(“Gregoire”),andfeeapplicationtheofquirements

courtthe districtargument,Following orallaw ser-retaining enforcementofcosts
that theholding plaintiffsdecisionissued aportions“thesethatand concludedvices”

ordinances,challenge bothstanding tohadap-asare constitutionalthe ordinanceof
that variousripe,claimstheir werethatI, at 354-F.Supp.2d310plied.” Sullivan

parade ordinanceofboth theprovisionstheamendedsubsequentlyCity55. The
Firsttheviolatedthe MOGOand ofre-the bondto deleteordinanceparade

Constitution,the FederalofAmendmentprovi-intact its otherleftbutquirement,
court tofor theneedthere was noandthe thatThereafter, paidthe Coalitionsions.

ordi-challengedtheruling onfromabstainCity, paradethethetorequired amounts
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nances. Sullivan v. City Augusta, (d)406 The Police chief may deny per-theof
(D.Me.2005) (“SullivanF.Supp.2d II”).92 mit or alter the route for ortraffic safe-

CityThe filed appealthis from the district ty reasons and impose reasonable condi-
judgmentcourt’s entered in accordance tions including, to,but not limited time

with its decision. limits, requirement keepto moving and
route,on no amplification or soundThe district court in its decision also

truck, no explosives, fireworks, or otherinfound the City’s plaintiffs’favor on claim
artificial noise.that it was violative of the Federal Consti-
(e) The cost of the permit shall be onetution for Citythe to paradewaive the
hundred ($100.00),dollars plus the costspermit fee for an honoringevent law en-
of traffic citycontrol per collective bar-sponsoredforcement by the Maine Chiefs
gaining agreement costs,and clean up asAssociation,of Police of Citywhich the is a

byestimated the Department.Policemember. Plaintiffs did not cross-appeal
permitThe fee will not include the costfrom that unfavorable finding.

of police protection publicfor safety.
($100.00)The one hundred dollar fee isFacts

payable at the timé the application isThe following facts are fromtaken the
submitted and the balance at the time ofdistrict court’s findings based on stipu-the
its issuance. The City mayCouncillated record. II,See Sullivan 406
modify this fee from time byto timeF.Supp.2d at noted,95-99. As Sullivan
Order.represented the forMarch Coalition,Truth

Augusta, (1991).§Me.Code 13-5 “If thewhich wanted to parade on the streets of
permit modified,is denied or applicanttheAugusta to advocate for varietya of
may appeal (5)in writing within five dayscauses, including opposition to the Iraq

Cityto the Clerk’s office for determinationplaintiffs’war. The challenges to pa-the
by Citythe Council.” Id. at § 13-5(g).rade ordinance and the MOGO addressed

several elements of both ordinances. B. MOGO

Section 3-116 of the provides:MOGOA. Parade Ordinance Fee
(a) It is recognized that a mass outdoorPortions of the Ordinance,Parade § 13- gathering byattended two hundred5, provide as follows: (200) personsor more may create a haz-

(a) (30)No less thirtythan days prior to ard to public health and safety. Accord-
an parade,intended march or other use ingly, it is deemed to be appropriate and

publicof ways city,within the permita in the interest of publicthe welfare to
must appliedbe therefor to the City regulate the conduct of such gatherings
Police Chief or his designee. The City in protecttoorder the public health and
Manager may allow a shorter time safety.

goodframe for cause shown. (b) No person sponsor,shall promote or
aconduct mass outdoor gathering with

(c)Within (10)ten days of applying for the intent to attract or the understand-
the permit, as a issuance,condition to its ing that the gathering may attract two

applicantthe must meet (200)with the Police hundred or personsmore until a
toChief discuss and attempt agreeto permiton has been obtained therefor from

the details of the route and other logis- the Augusta Police Chief or his desig-
tics. nee. The application permitfor a must
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Applications(30) Plaintiffs’C.thirtylessno thanbe submitted
unlessgathering,massto thedays prior 9, Appli-February 2004i. Sullivan’s

timeallows a shorterCity Managerthe cation
cause shown.goodforframe inparade routesproposedthreeOf the

(1991).§ 3-116Me.CodeAugusta, permitFebruary parade2004Sullivan’s
Police ChiefAugusta Deputyapplication,3-117 states:Section

delegated re-theMajor Gregoire, officertopermitagrantPolice Chief shallThe
Police Chiefs over-under thesponsibility,mass out-aor conductpromotesponsor,

permit applica-tosight, handle Sullivan’sby twoto be attendedgatheringdoor requiretion, first wouldthedetermined(200) uponpersonsor morehundred forvehiclespoliceand twoofficerstwelveap-unless itthereforapplicationwritten $2,077.44 thecontrol, andcostingtraffic
a rea-withinPolice Chiefto thepears vehicles,second, policeand twoofficersten

gatheringcertainty that suchsonable discussions,$1,761.20. latercosting In
publictheunreasonably endangerwill route, costing,a thirdGregoire approved

safety.publicorhealth II,$1,543.08. 406said, Sullivanhe
§ costs,Id. at 3-117. theseToat 97. calculateF.Supp.2d

only the fol-said he consideredGregoirestates:3-118Section
taken, theto be“the routelowing factors:underpermitato the issuance ofPrior route, num-the estimatedtheofdurationfurnisharticle, shallapplicantthethis attend, whetherwhopeopleber of willproofadequatewiththe Police Chief road orthe entireintend to closemarchersat thewill availablefollowing bethethat travel, whetheranddirection ofonly one

gathering: cir-specialorany otherare eventsthere
(1) adequate and sat-furnishing ofThe City which couldthewithincumstances

facili-supply and sewerisfactory water that hetestifiedGregoiretraffic.”affect
ties; of traffic controlassessmentbased his

unrelat-(2) dispos- “completelyandstorage on factorsonlyrefuseAdequate needs
facilities; bycommunicatedfacilities, message to beadequate medical to theal ed

forhis MarchandSullivanmarchers.”(3) protection;fire andAdequate police
havedid themselvesnotTruth Coalitionand

fee, theybutpermitthemoney paytothe(4) may appro-bemattersother asSuch anoth-necessary funds fromtheborrowedsafety.andsecurity offor healthpriate noted,already the feeAsorganization.er
plans,suchmayPolice Chief reviewThe issued,permit wasparadethepaid,was

as is deemedreportsandspecifications planned onon asmarch wentand the
of thepropera reviewnecessary for Citythetime did20, At no2004.March

gathering.massproposed Coalitionor thethat Sullivanintimate
MOGO,theunderpermit,a secondneeded$100.00,isfeepermit§ TheId. 3-118.at

march.aconduct lawfulorder toinCity forby the“cost estimatedplus the
traffic, §Id. at 3-and control.”cleanup

23, Appli-AugustDansinger’s 2004ii.applydo notprovisionsThe MOGO120.
cationby Boardtheevents conducted“to athletic

2004, Dansinger applied23,AugustOnEducation, other or-orLeagueLittleof
peaceato holdpermitparadeaavail- foris notprovidedganizations, alcohol

2004,16, in con-march/rally on October§Id. at 3-122.able.”
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junction with the Million 3-116(a)Worker March and Section of the MOGO to the
scheduled in D.C.,Washington, the next extent that each requires thirty days’ prior
day. Dansinger had agreed he ap-would notice paradeof a or application,MOGO
ply for permitthe and assumed Sullivan unless the City Manager allows a shorter

Tony Aman,and protestor,another “would time frame goodfor cause shown. The
doingbe aspectsother of the organizing.” court also held unconstitutional Section

AugustaThe DepartmentPolice respond- 13-5(c) of paradethe ordinance to the
Dansinger’sed to application by letter dat- extent requires,it as a condition of its

September 15, 2004,ed that,himadvising issuance, a meeting between the applicant
in toaddition the initial application fee of and policethe chief within daysten of
$100, approval paradeof the permit was applying for permitthe to discuss and
conditioned on payment $1,979.32.of attempt agreeto on the details of the
Dansinger responded 29,a Septemberwith route and logisticsother of the parade.
2004 letter from attorney,his explaining The court held unconstitutional Section
that permitthe $2,000fee of almost creat- 13-5(e) of paradethe ordinance and Sec-
ed a substantial financial hardship for him tion 3-120 of the MOGO to the theyextent
and requesting the befee waived because contain no indigentavenue for permit
of his limited financial means. This letter seekers to obtain waivers speci-of the fees
explained that Dansinger’s annual income fied therein. The court also held unconsti-

$8,400,was asserted that he could not tutional 3-122 MOGO,Section of the which
afford to pay the additional per-estimated exempts from permit requirements “ath-

fee,mit requestedand Augustathat estab- letic events” byconducted the Board of
lish an inability to pay exception for the Education, LeagueLittle organi-or other
traffic control chargedfees speechfor free zations, provided alcohol is not available.

spiteactivities. In of Dansinger’s asser-
Finally, the court innoted its opiniontions of financial hardship, the Augusta

that there was no need for it to abstainPolice Department notdid offer to waive
from deciding these constitutional ques-the any part thereof,fee or Dansinger did

justtions plaintiffsbecause the had notpaynot requested amount,the permitno
appealed from the denial or modification ofissued,was and the proposed October 16

ofany permittheir requests to Citythemarch notwas held.
Council, permittedas by paradethe ordi-

D. District Court Decision nance.

The district court found that various
Discussionsections City’s paradeof the ordinance and

MOGO, on facial challenge, violated the
A. Standard of ReviewFirst Amendment of the Federal Constitu-

tion. The court determined Ourthat review hereSection of the controvert­
13&emdash;5(e)of the parade ed plenary.ordinance matters isproviding Legal questions of
that the cost of permitthe $100, standingwill and ripenessbe are obvious candi­
plus the costs of traffic control forper city review,dates de novo and “where the
collective bargaining agreement and clean- trial court is uponcalled to resolve a num­

costs,up as byestimated the ofPolice De- ber mixed matters which impli­law/fact
partment, was unconstitutional itbecause cate core First concerns,Amendment the
vested too much standardless discretion in review ... is plenary so that the court
the police. The court held unconstitutional may reduce the likelihood aof ‘forbidden

”13-5(a)Section paradeof the ordinance intrusion on field of expression.’the free
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aMBTA, 1, a under the MOGO aspermitobtain42 F.3dv.AIDS Action Comm.
Cir.1994)(1st conducting proposedTimes theirprerequisiteNew York to(quoting7

710,254, 285,Sullivan, 84 S.Ct. ormarches,376 U.S. nor was there evidencev. street
(1964)). Plenary review is that,11 L.Ed.2d 686 pa-in addition to aallegationseven

the reaches of“simply becausecalled for needed, reason-plaintiffs orpermit,rade
ultimately de-Amendment arethe First needed, permita underably theybelieved

embrace,it is held toby the factsfined in order to conduct such activi-the MOGO
thus decide for ourselvesmustand we existing municipalconformityties in with

falls oncourse of conductgivenawhether law.policy and
line of constitu-far side of thethe near or

Hurley v. Irish-Amer-protection.”tional recognized,courtAs the district
Groupand BisexualGay, Lesbianican of in First Amendment casesthe relaxation

2338,Boston, 557, 567, 115 S.Ct.515 U.S. -standing require­prudentialcertainof
(1995).1132 L.Ed.2d 487 canplaintiffsmean thatments does not

to meet core Arti­with the needdispenseStanding RipenessandB.
Osediacz, 414standing principles.cle III

ChallengeStanding MOGOi. to 141; Mary­Sec’yat see StateF.3d ofof
Co.,argues on H. Munson 467 U.S.City Augusta JosephThe of land v.

below, plaintiffs 956-57, 104 2839,the 947,it did that 81 L.Ed.2d 786appeal, as S.Ct.
any part ofstanding challenge (1984) (“[I]nto expres­lacked ofthe area of freedom
standingFor toagree.the MOGO. We sion, may sub­regulationan overbroad be

constitutionality particu­of athechallenge invalidation,ject facial and evento review
paradeordinance such as themunicipallar in the case underthough applicationits

MOGO, had toplaintiffstheordinance or constitutionallymay beconsideration
objectively possibilityreasonableshow an mustunobjectionable,” but Munson still

appliedbe tothat the ordinance would ‘injury-in-­requirement of“satis[fy] the
Cityv.activities. See Osediacztheir own expectedit can be satis­fact’ and whether

(1st136,Cranston, 414 F.3d 143 Cir.­of in this caseframe the issuesfactorily to
2005). paradeIn case of the ordi­the [i.e., ‘ripe’].”).beits case must
nance, sought andunder which Sullivan

byhas described“Injury-in-fact” beenpermit andactually paradereceived a
legally“an invasion of athe Court asobtain, adid notDansinger sought, but

(a) concreteinterest which isprotectedhave made a suffi­parade permit, plaintiffs
(b)... and ‘actual orparticularizedandfind no similarshowing. But wecient

imminent, conjectural hypotheti-ornotstanding toto establishshowing sufficient
” Wildlife, 504Lujan v.cal.’MOGO, City’s mass out­challenge the the ofDefenders

2130,555, 560, 112 119 L.Ed.2dS.Ct.U.S.Plaintiffs didgatheringdoor ordinance.
omitted).(1992) (citations Plaintiffs351permit.aacquirenot or seek MOGO

carry their burden of show-have failed towas noallege,not and thereThey did
any injury-in-theythat have sustainedinganyonein that con­evidence the record

of the MOGO. Withoutfact on accountindicated toCitythe evernected with
injury, theyan lack stand-sufferingto suchthey requiredbeplaintiffs, that would

support Amendmentfor Firstplaintiffs’ providingcontention1. We find no merit in
only onlyfor dis- restrictedplenary review is reserved entitled to morethat claims are

denying Amend-decisions Firsttrict court review.
(as here)challenges, decisionsment while
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ing to challenge constitutionalitythe replied: mean,of “That’s—I that’s an inter-
provisions ofvarious that ordinance. pretation. I don’t Iknow. would have to

review what Theythe ordinance said. arerecognizeddistrict court plain-The that
moving typeand that of thing. They couldrequiredtiffs to injury-in-factwere show
be considered a parade. It’s a matter ofMOGO,relative to the and that to estab-
interpretation.” In the opinion,court’slish ininjurysuch the present circum-

with,this was inconsistentreply perhapsstances, they objectivelymust show an
of,contradictoryeven Gregoire’s subse-possibility theyreasonable need awould

affidavit,quent 15, 2005,dated March inpermit under that inordinance order to
Gregoirewhich stated positively, City“theengage lawfully in their intended street

interprets the Mass Outdoor GatheringOsediacz,marches. See 414 atF.3d 143.
permit onlyto apply to a gathering whichThe court believed that showingsuch a
occurs aat fixed location.”had been made here. It construed the

language of the MOGO as overlapping with two, believed,The as it inconsistent
paradethat theof ordinance. It believed by Gregoirestatements led the district

plaintiffsthat marches such as sponsored conclude,court to Major“if Gregoire
proposed,or while by paradecovered the once,changed his mind he could do so

ordinance, could also be to beconsidered again,” and to find that plaintiffs“when
mass outdoor ifgatherings held with the applied permits,for their there was a rea-
intent to attract or with understandingthe sonable possibility that the City might in-
that gathering maythe attract two hun- terpret the MOGO to apply to their con-

(200)dred or persons;more and that un- duct.” The court lightruled that “in of
MOGO,der languagethe of the Augusta Major Gregoire’s changing testimony and

not)might (although it requiredid a sepa- in the absence of a municipallong-standing
rate permitMOGO as paradewell as a practice, this Court Cityfinds the of Au-
permit. gusta not adoptedhas an authoritative in-

In view,the district terpretationcourt’s sothe unde- as to eliminate applica-its
fined phrase MOGO,in the tion to marches orgather- parades.”“mass
ing,” could well include a Theparade. respect,With we do not agree with the
City might want the sponsor of “a large district court’s analysis. We not thinkdo
parade” to furnish the safetyhealth and plaintiffs have shown a realistic likelihood

specified MOGO,i.e.,items in the adequate that, in addition paradeto a thepermit,
facilities,medical adequate and satisfacto- City might requiredhave them ato receive

ry supply facilities,water and sewer and MOGO permit for the marching activities
refuse storage disposaland facilities. The in Textually,reflected this record. we do
court believed that “sewer facilities” could not the tworead ordinances requiringas

interpretedbe to portablemean toilets and persons like plaintiffs proposing an ordi-
that other terms could be inlikewise read nary march City’sstreet on the public
a way paradesrelevant to and marches. streets obtain paradeto more than a per-

The district court And,believed that the de- mit. if there questionwere any
position testimony Deputyof this,Police Chief about Gregoire’s affidavit as to the
Major Gregoire, 6,rendered City’son October interpretation, byuncontradicted
2004, City’sindicated the ambivalence record,shown inanything the sup-and
about the MOGO’srole. whether a ported byAsked City’sthe willingnessconsistent

3,000parade of people for a mile down a to plaintiffsallow these to march without
City street a gathering,was mass Gregoire requiring parademore than a permit, is
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a
v. TownCorp.reflecting theasto be creditedentitled ofNewfound/Owatonn­

(Me.1998)).Harrison, 1109, 1115705 A.2dthat a MOGOviewCity’s authoritative
Armstrong Capev. TownalsoSeenot needed.2permit was of

Elizabeth, (Me.Super.,336753792000 WL
ofLanguage 2000)of theInterpretation Dec.31,a. (applying foregoing princi­

ordinance).the Ordinances zoningple Capeto Elizabeth
States,v. 446generally UnitedSee Busicparadeat the text of theLooking first

1747,398, 406, 100 64 L.Ed.2dU.S. S.Ct.ordinance, permita thereun-requiresit
(1980) (“A willspecificmore statute381parade, march or“an intendedder for

generalgiven precedence over a morebeways within thepublicuse ofother
•”). rule,interpretiveone.... Under thisplaintiffsthethe eventsCity” precisely—

ordinance, regulates inparadethe whichthey sought, andfor whichintended and
conduct invery typehaec verba the ofreceived, per-paradein caseSullivan’s

i.e., aplaintiffs engage,intended towhichweresought,never normits. Plaintiffs
likelypublic ways,march on would seemobtain, aby anyone tothey advised

byin fact it has beento be construed —asthepermit, presumablyMOGO because
City precedencetake over thethe —tospecifi-referredordinance aloneparade

MOGO, makes nogeneralmore whichon theand marchescally paradesto
mention of conduct of this sort.particularways, the MOGO saidCity’s public while

therefore,unlikely, that the twoIt seemsof this char-moving eventsnothing about
in pariconstruedordinances would beRather, addresses thethe MOGOacter.

materia, toapplying equallyviz. bothascalls,it without furtherlicensing of what
marches and as call­plaintiffs’ proposeddefinition, gathering with“a mass outdoor

fees,3 and,and dualing permitsfor dual(200)hundred orintent to attract twothe
fact, construction has everin no suchad-The MOGO thuspersons.”more

of theby anyone on behalfbeen advanced(except for the 200-an undefineddresses
City.benchmark) class of massperson generic

sure,to as did thetype speculate,One canany limits as to begatherings without
court, giant paradesthat or unusu-districtcomparableIn circumstances—place.or

mightordinances, lengthy street marchesally largeand the orspecificonegiven two
similarcourts, health concernsgive publicrise tolike feder-generalother —Maine’s

the MOGO focuses.courts, uponto those whichhave followedal and other state
events, indeed, mighthypothetical“specificthat statu- Suchinterpretivethe rule

areas, instagingfixed whichgen- requireevenprecedencetake overtory provisions
applicable.mightthe becomeAmerican case MOGOZiegler v.provisions.”eral

(Me.­ inallegations plain-Co., 219, 222 But there are neither658 A.2dMaize-Prod.
in1995) complaint nor evidenceCampsin tiffs’ amendedapprovalwith(quoted

note, addition, conceivably toextendsewer facilities” couldthe total absence ofWe in2.
said,toilets,complaint, facts but it isallegations portablethe amended or as the courtin

record, indicating that thestipulated havingthe portablein toi-questionable if someone
any way or affectedMOGO has in chilled inhave described themlets in mind would

plaintiffs’ conduct. See least,very the MOGOwasway. At the ifinfra. that
regulate paradesthe and marchesmeant tolanguage used towould add that the3. We ordinance,regulated by parade italready therequirements, whilethe MOGO'sdescribe likely that one of the ordinanceswould seemlarge pa-conceivably to be stretched toable

the other.have cross-referencedwouldrades, aptfar more to fixed locations.seems
supplysatisfactory and"[A]dequate and water
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stipulatedthe record that plaintiffs’ parade ordinance allows the Police Chief to
marches implicated gatherings of over 200 “impose reasonable conditions including,
persons, that fixed staging areas or the but not limited to [certain conditions
like were contemplated, plaintiffs’or that spelled out in the (emphasisordinance]”
marches were so large or of such duration supplied). Under paragraph (d), the Po-
as giveto rise publicto health consider- lice Chief, without recourse to separatea
ations that might even implicatearguably MOGO permit, could presumably condition
a second permit under the MOGO. issuance paradeaof permit provisionon of

Sullivan’s application specifiedfor his facilitiesmarch on thoughthe reasonably
20,March 2004 itstated necessarywas onlyto last to safeguard public health

one and halfa hours. Little else should hecan be believe the circumstances of a
discerned from the record particularabout the paradeactual or march so required.
characteristics plaintiffs’of marches other Looking simply at the text of the twothat,than in case,Sullivan’s the march ordinances, therefore, we think it far lessoccurred and that no suggestion was ever likely than did the district court that theyby anyonemade that a MOGO permit, in would ever be read as requiring anythingaddition to paradethe permit, was re- but a parade permit for the marches forquired. Indeed, plaintiffs’ amended com- which plaintiffs requested permits.4 Sig-plaint alleges that “Plaintiff [Sullivan] was

nificantly, the only allegation in thenot required in this instance to obtain a
amended complaint regarding the MOGO’sMass Gathering Permit” and states,also
possible relevance is that it “employs legal-only“The barrier to Sullivan exercising his
ly requirementsidentical on applicants forright to free speech and assembly in the
mass outdoor gatherings” as does the pa-publictraditional forum of Augusta’s
rade ordinance and subjectis to the samestreets and sidewalks is his inability to pay

objections.constitutional No concrete$2,000over for police salaries, police squad
facts of any kind are alleged showing howuse,car and event insurance [all items
or why MOGO,the in addition to pa-theconnected with his application a paradefor
rade ordinance, would apply to plaintiffs’permit at the time he applied].” Dansing-
street march soactivities as to cause themer’s march did occur,not but, again, there
to suffer injury-in-fact from that ordi-is nothing whatever in the record to sug-
nance.gest that, case,in his anyone, including the

Police Department and Dansinger himself,
b. The City’s Interpretation of thefelt the parade ordinance bywas itself

MOGOin Gregoire’s Affidavitinsufficient to meet all the City’s and the
public’s regulatory requirements. It is The City’s own interpretation of the
worth noting that (d)paragraph of the MOGO, as expressed in Gregoire’s affida-

4. The City contends that for it to have requirementsread openwould be to challenge un-
the two ordinances as requiring duplicative der the First Amendment as to whether or not
permits would also have violated the rule that the additional theyburdens placed upon
statutes should be read so as to avoid plaintiffs'consti- First rightsAmendment were exces-
tutional Frisby Schultz,difficulties. v. 487 sive. passingWithout on validitythe of such474, 483,U.S. 2495,108 S.Ct. 101 contentions,L.Ed.2d we note the obvious fact that an

(1988).420 requireTo permitstwo for one interpretation that ofeach the two ordinances
street march would increase the on appliedburdens plaintiffsto would increase the scale

seekingthose permission to march and possiblewould of difficulties,constitutional anwhile
arguably, by alone,that fact further chill their interpretation that only paradethe ordinance

speech rights.free Additionally, the appliesMOGO manyavoids such difficulties.
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court sawthe the districtHere evidencethe abovevit, consistent withhas been
City policyan ambivalentas indicative ofinterpre-thisAnd whilereading.textual

in addition to apermita MOGOrequiretoonly after thisformally statedwastation
earlyGregoire’s deposi-parade permit wasneither al-havebegan, plaintiffslitigation

questionto atestimony, respondingtionthat theany evidenceproducedleged nor
3,000 a milepeopleof forparadeawhetheraffidavit, requestedGregoire’sCity, before

gathering.a massthe street wasdownanyone similarly situatedfromor received
“That’s&emdash;Imean,response wasGregoire’s(much them-plaintiffslessplaintiffsto

II don’t know.interpretation.that’s anto aselves), in additionpermita MOGO
ordinancehave to review what thewouldwords, City’sIn theotherparade permit.

say, inGregoire then went on tosaid.”been consistenthave at all timesactions
“They movingare andresponse,the sameinstatedCity’s interpretationwith the

consid-thing. Theyof could betypethatappliesthat the MOGOGregoire’s affidavit
(emphasis supplied)....”paradeered aat fixed locations.only gatheringsto mass

later, City submitted to themonths theSix
stating unequivo-Gregoire’s affidavitcourthan­Gregoire, whoDeputy Chief

City interprets the Mass Out-cally, “The
many years,fortypes permitsboth ofdled only apply to aGathering permit todoor

paradeswithexperienceto muchtestified occurs at a fixed location.”gathering which
gatherings,mass from whichverybut few

depositionGregoire’sBetween earlierwas notthat the MOGOappearit would
statingtestimony and his later affidavitand, infer,might waswidely employed, one

discrep-noCity’s position, we seethe finalpa­in fashion withemployed duplicatenot
court’sas to warrant the districtancy such20,fact that Sullivan’s Marchrades. The
mind.”“changehe had a offinding thatonly aplace paradewith2004 march took

came in answer todeposition responseHis
from thesuggestionpermit, issued without easily caughthavethat couldquestiona

athat he also neededDepartmentPolice anabout whetherGregoire by surprise,
(which, per­the paradelikepermitMOGO 3,000 pa-personhypotheticalenormous

mit, Department),Policebyhandled theis massa mile would be aextendingrade for
City’s as­position,thestrongly supports said, effect,in heGregoiregathering.

affidavit, that it inter­Gregoire’sinserted know&emdash;he have to reviewwoulddidn’t
apply onlyto to massprets the MOGO so,Even he thenthe MOGO said.what

locations, pa­not toat fixedgatherings that, “They could be consideredsuggested
plaintiffs’It burdenrades and marches. is fol-In months thatparade.”a the six

an essentialinjury-in-fact asto establish tolowed, opportunityGregoire had the
City’sthe bur­standing&emdash;notof theirpart ordinances,issue, to reread thereview the

See, v.disprove e.g.,it.den to FW/PBS andthe Police Chiefand to consult with
596,215, 231,Dallas, 493 U.S. 110 S.Ct. officials, his affida-City after whichother

(1990) (holding thatL.Ed.2d 603107 thestating unequivocallyfiledvit was
affirmatively appear in thestanding must Thatof the MOGO.City’s interpretation

partyit the burden of therecord and is spokeand forsuperiorswithhe consulted
jurisdiction in hisseeking himself,the exercise of just can be inferredCity,the not

demonstratingclearly allege pur-to facts hefavor fact that in the affidavitfrom the
judicial oath, City;proper party speaka to invoke to for theported,that he is under

aLujan, assume thatdispute). onlySee also it reasonable toresolution of the is
not560-61, 2130; Gregoirelike wouldranking112 Ose­ officerat S.Ct.504 U.S.

inCityfor thespeaktodiacz, purportedhave414 at 139.F.3d
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important litigation of this type without Inc. v. Laidlaw Servs.,Envtl. Inc., 528
first obtaining authorization. he 167,While 189,U.S. 120 693,S.Ct. 145 L.Ed.2d
was not the Police Chief or City Manager, (2000)610 (observing that defendants’ ces-
he was the second in command in the sation of challenged practice during course
Police Department, the agency empowered litigationof did not guarantee they would
by the two ordinances to issue paradeboth not return to practice dismissal).after
and mass outdoor gathering permits, and, The district court criticized Citythe for
subject Chief,to the inwas charge of not establishing that Gregoire’s assertion
reviewing and acting upon applications to of interpretationits reflected “a longstand-

paradeshold and marches in Augusta. ing municipal practice,” but the City’s
treatment of plaintiffsthesesay,As we has from thewe can see no contradiction
start entirelybeen consistentbetween withGregoire’s in-theguarded reply during
terpretation of thehis MOGO stated indepositionearlier Gre-and his later affirma-
goire’s affidavit, and plaintiffs,tive affidavit. whose bur-The responseearlier at

is,den it producedhavemost nosuggests evidence of anyuncertainty. He said noth-
inconsistency at anying indirectly time City’sthecontrary to what he later rep-
treatment of others. We seeresented in nohis reasonaffidavit was City’sthe
not to accept the City’sinterpretation. asserted interpre-That the City interpreted
tation undera theseMOGO circumstances.permit to apply only to gather-a

ing which occurs at a fixed location fits We that plaintiffshold did not meet
reasonably within the language of the two their burden of aestablishing “reasonable
ordinances, supra, is consistent with the possibility” that, in applying to hold then-
City’s practices as in record,reflected this street marches along City streets, they
and is entitled to be taken as an authorita- were or would be subjectheld to the

representationtive of the City’s interpre- MOGO as well. conclude,We therefore,
tation of its own ordinance. ForsythSee that plaintiffs lack standing to litigate the
County v. Movement,Nationalist 505 U.S. various theyissues raise concerning the
123, 131, 112 2395,S.Ct. 120 L.Ed.2d alleged101 defects in the MOGO as distinct
(1992) (“In evaluating respondent’s facial from those in paradethe ordinance. We
challenge, we must consider county’sthe vacate the district judgmentcourt’s insofar
authoritative constructions of the ordi- as it relates anyto of provisionsthe of the
nance, including its own implementation MOGO.
and interpretation it”).of Because plaintiffs lack tostanding chal-

This is not a case where the lengeagency’s MOGO,the we need not examine the
interpretation during a lawsuit repudiates “ripeness” of their MOGO claims. With-
its earlier interpretation, outsuggesting standing, plaintiffs’the challenges to the
later-announced interpretation might MOGOprovisionsabe must be dismissed.
ploy to end the lawsuit and leave the agen-

ii.cy Standing to Challengefree to 30-Dayreturn thesubsequently to the very
practices ApplicationAdvancethat Requirementcaused the plaintiff to sue.

in theThere Paradeis absolutely Ordinanceno evidence to suggest
that Gregoire’s affidavit of City’sthe inter- The City argues that the plaintiffs
pretation constituted a repudiation of or do not have standing to challenge the pro­
departure from some earlier different invision paradethe ordinance, § 13-5(a),
practice of the City, nor plaintiffshave so requiring applicants to apply for permita
alleged. Compare Friends Earth,the “no less than days30of prior to an intended



31

also to deter-provision, we needways thirty-dayof publicusemarch or otherparade,
of claim.ripenessthe thisminechal-City does notCity.” Thethewithin

mount consti-standing tolenge plaintiffs’ for an evaluationRipeness calls
provisionsanyto otherasclaimstutional hardshipthe claim and theof the fitness of

CityTheparade ordinance.thewithin judi­withholding immediateofplaintiffsto
demonstratedneverplaintiffsthatnotes Rhode Island Ass’ncial consideration. of

pa-for theirapplytoany intent or need Whitehouse, 26,Realtors, 199 F.3dInc. v.
thirty days beforethanpermits fewerrade Cir.1999).(1st that whenWe have said33

permitsthe weremarches for whichthe issue, chill­at overspeechfree is concerns
timely ap-made asought. Sullivanbeing ripenessa ofeffect call for relaxationing
ultimatelywhichpermit,for hisplication Dia, Inc. v. HernandezElrequirements.
completedneverDansingerreceived.he (1st Cir.1992)Colon, 488,F.2d 496963

permit, butfor aapplication paradehis sort,challenge of this(stating that a “facial
so thattimely application,in his initialwas values, cus­First Amendmentimplicating

30-day requirementtheappearnotit does ripenessthetomarily a ofworks relaxation
him,was, stumbling block.afor criteria”). relax­The for thisrationale

a fear of “irre­is said to stem fromationapparentBut, notwithstanding their
Thus, FirstId. whentrievable loss.”plaintiffstheability comply,to we believe

presented, “[r]ea-­claims areAmendmentoth-challenge, along withstanding tohave
enforcement orpredictability ofsonableordinance, theparadeof theprovisionser

enforcement, more, havewithoutthreats ofthirty-day advanceconstitutionality of the
ripen a claim.”enough tobeensometimestheyit is trueprovision. Whileapplication

Bill v. Gon­Mexicans RichardsonNew fordaysthirtythelater thanappliednever
Cir.1995)(10thzales, 1495,64 F.3d 1499appli-a latesought-for permit,thebefore

Co. v. FederalMartin Tractor(quotingnecessary injuryif can other-is notcation
375,Comm’n, F.2d 380Election 627.Osediacz, 414 F.3d atbe surmised.wise
954,denied,(D.C.Cir.), 449 101cert. U.S.ininjury hissuchSullivan indicated143.

(1980)).360, TheL.Ed.2d 21866S.Ct.in late Marchtestimonydeposition that
are inter­standing ripenessand concernsfor a2004, applyinghe was deterred from

the rea­twined, beingwith the core issue10,April 2004an intendedforpermit
Whitehouse,fear of enforcement.sonabletoo late formarch it wasbecausestreet

Here, totestifiedat 33.199 F.3d Sullivanthirty-day advancecomply with thetoMm
applyto forrequirementthat thebelievingtestimonyrequirement.5 Sullivan’snotice

days thebeforeparade permit thirtyabelieve, plaintiffswas, enough permitwe to ato receiveeligibilityblocked hiseventthirty-to thechallengea facialpursueto march hestreetfor a short-noticepermit
of their overallrequirement partasday that,10, 2004 andAprilto hold onwished

paradeof theaspectson variousattack result, permitfor aapplyhe nota didas
ordinance. His concernhold the march.did notand

toclosely linkedshowing provisionof to this iswas a asBecause there
injuries toallegedandconcernsstanding attack the offor to otherinjury sufficient

sure, complained-of deter-quali- believe that Sullivan'sthirty-day provision, to be isThe5.
especiallyinjuiy,Manager rence suffices to establishCity toby thefied authorization to

question plaintiffs’as tothere is nofor-good cause where"allow a shorter time frame
challenge, First Amendmentstanding onessentially tothatBut we findshown.” because

very same ordi-aspects thegrounds, other oftoprovision to be insufficientstandardless
infra, we nance.thirty-day requirement,redeem the
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plaintiffs stemming paradefrom the ordi- disregarded bybe attemptedthe exercise
uponnance’s effect them. We believe of rightsome civil which in other circum-

plaintiffs’ challenge to thirty-day provi-the stances would be entitled to protection.”
is fit to in litiga-sion be now thisdecided 574,Id. at 61 S.Ct. 762. The Court thus

tion, and that it be a hardshipwould to upheld in municipality’sCox a toright
plaintiffs were we not to do so. The chal- require marchers to obtain a license and
lenge thirty-dayto the requirement was (not time)pay $300,a fee more than at the

ripe presentand is for review. paradingbefore on public streets. The
Court that questionstated “the in a partic-

C. Parade Ordinance Issues ular case is whether ... City’s] con-[the
The district court downstruck several trol is exerted as denyso not to or unwar-

provisions in paradethe ordinance un-as rantedly abridge the right assemblyof and
constitutional, holding faciallythem to vio- opportunitiesthe for the ofcommunication
late the First Amendment of the Constitu- thought and the publicdiscussion of ques-

consideringtion. Before each of these in tions immemorially associated with resort
turn, discuss generallywe certain applica- public places.”to Id.

principlesble bymentioned also the dis-
II,trict court. Sullivan 406 F.Supp.2d at A aspectnotable of the Supreme

106-07. Cox,analysisCourt’s in as the district
observed,court is that a pa­municipality’sThe district court properly held
permitrade is notordinance to re­beprotestthat street marches such as the

viewed as “priora restraint” but as aplaintiffsones conduct are forms of assem­
regulation “time,reasonable of placethebly expressive speechand protected by the

and manner inSee, toFirst Amendment. relation the othere.g., Hurley, proper515
568, Cox,at uses of the 576,U.S. 115 streets.”protec­S.Ct. 2338. That 312 U.S. at

absolute,tion 61however,is not S.Ct. 762. SupremeThesince Court hasthe
rights recentlyFirst Amendment must be harmon­ this regardreiterated standard in

ized with the organized“existence of an to a municipality’s content-neutral regula­
society maintaining public order tion of parades publicwithout and other assemblies

libertywhich itself would be lost....” in parks.itsCox See Thomas v. Chicago Park
v. 569,State New District,312Hampshire, 316,U.S. 322-23,534 U.S. 122 S.Ct.of
574, 762, (1941).61 S.Ct. 85 L.Ed. 775, 151 (2002).61049 L.Ed.2d 783

SupremeThe Court saywent on to in Cox
regulatingthat the use publicof the Augusta’s paradeinstant ordi­

restrictingstreets and highwaysthe use of content-neutral,nance is plainly as the dis­
promote public convenience,to the “cannot trict court found.7 Unlike regulations that

Racism, not,Against6. In Ward v. Rock Colorado,491 U.S. content-based. See Hill v. 530
781, 791, 2746, 703, 719-20,109 S.Ct. 105 L.Ed.2d 661 2480,U.S. 120 S.Ct. 147
(1989), Supreme explained (2000).the Court L.Ed.2d 597that

principal"the inquiry determiningin content
neutrality, speech generallyin cases and 7. acknowledgingin While paradethat the ordi-
time, place, particular, face,or manner cases in is nance is plain-oncontent-neutral its the

governmentwhether the adopted regu­has a argued Augustatiffs have to us that applied
speech disagreementlation of ofbecause with the ordinance viewpoint-discriminatoryin a

message conveys."the it inquiryThe main by waivingis parade permitmanner the fee for
not whether speakerscertain are dispropor­ the Maine Chiefs of Police Association’s annu-

burdened, rather,tionately parade.but whether the al disagreed.The district court It
is,reason for the differential treatment or is City'sfound that the waiver of the fee notdid
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constitutionality ofturn now to thecontent-neutral, Weare re­whichnotare
provisions.ordinanceparadethe differentstrict-scrutinyharsherunder aviewed

Playboystandard, States v.e.g., United
Feei. Traffic Control803, 813,Inc., 120U.S.Group, 529Entm’t

contend, courtas the districtPlaintiffs(2000), con­1878, L.Ed.2d 865146S.Ct.
held, the intermediatethat even underun­are reviewedregulationstent-neutral

time-scrutiny afforded content-neutralscrutiny. Inter­intermediateder so-called
provisionthe feeregulations,place-mannertailoringscrutiny calls for narrowmediate

ordinance is unconstitutional.paradeof thegov­content-neutrallegitimate,ato serve
13-5(e) “The of theprovides, costSectioninterest, tailoring needbut theernmental ($100),one hundred dollarspermit shall be

the leastrestrictive norbe the leastnot cityperof traffic controlplus the costs
798,Ward, at491 U.S.possible.intrusive agreement and cleanbargainingcollective

Casey Cityv.2746. See also109 S.Ct. of costs, Police De-byestimated theup as
(1st106, 110-11 Cir.­F.3dNewport, 308 pro-furtherThe ordinancepartment.”

Amusements,2002); Inc. v. TownNat’l of vides, not include thepermit“The fee will
(1st731,Dedham, Cir.­736-3743 F.3d safety.”publicforpolice protectioncost of

1995). Time, regula­mannerplace and thepayableis at the timeThe fee$100
they:iftypethis are constitutionaltions of and the atis submitted balanceapplication

licensing(1) overly broaddelegatenotdo permittime the is issued.the
(2)official; aregovernmentto adiscretion pro-that the feeThe district court held

significantanarrowly tailored to serve tooverly broad discretiondelegatedvision
(3)interest;8 and leavegovernmental to deter-DepartmentPoliceAugustathe

com­channels forample alternativesopen traffic control—costsmine the costs of
Thomas,the information.munication of to as arequired paywereplaintiffswhich

775;323, Eng.Newat 122 S.Ct.534 U.S. Citingfee.parade permittotalpart of the
Kinton,v. 284CarpentersReg’l 132-34,Council 112 S.Ct.505 atForsyth, U.S.of

Cir.2002).(1st9, theseapply20 We 2395,F.3d that the fee provi-the court ruled
lackingAugusta’s pa­ ordinanceparadein our review of of the werestandards sions

narrow, standardsobjective and definiteinrade ordinance.

appealonplaintiffs pursue this claimviewpoint extentsuppress in favor“disfavor or one
Rather, held, may affirm the districtAugusta ground that weit had on theanother.”of

invalidating provi-promote judgment the feemerely permissibly toused its funds court’s
record,public byinterest. wespeaker any supportedto be in the thea deemed on basission

that the waiverthe district courtconcur withargue againstAlthough plaintiffs thenow
viewpointpermit did not constituteof the feeissue, theyof thisdistrict court’s resolution

discrimination.cross-appeal the dis­a fromhave never filed
waiver ofdetermination that thetrict court’s

majorityKennedy, writing the infor8. JusticeMaine Chiefs of Police Associa­fee for the
Ward, tailoringthat while narrowemphasizedconstitutionally per­parade istion’s annual

re-context was morethe content-neutralinjurisdiction toWe therefore lackmissible.
laxed, regulation may not “burden sub-theplaintiffs’ objections to the districtconsider

necessary tostantially speech than ismorerulingspecific on this issue. See Unit­court’s
government’s legitimate interests.91, (1st further theCraven, 239 F.3d 103ed States v.

regulate expression inFaulkner, may notGovernmentCir.2001); v. 410Justice Allfor
portion ofthat a substantial760, (5th Cir.2005). such a mannerv.JohnsonF.3d 772 Cf.

21, to ad-559, (1st speech does not servethe burden on102 F.3d 28Teamsters Local
799,Ward, at 109goals.” 491 U.S.1996) vance its(dismissing cross-appeallate-filedCir.­

S.Ct. 2746.appellate jurisdiction). To thelack offor
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guidesufficient to the discretion of the ing precedentto onlythat a fee defraying
Augusta DepartmentPolice in actualestimating expenses permissible,is and that

II,the costs of traffic unconstitutional,control. Sullivan excess fees are the dis-
F.Supp.2d406 at 116. trict court held that the fee was “over-

broad” as it not“does bear a direct orThe district court torefused consider as
precise relationship to the actual costs in-supplementing the ordinance’s own stan-
curred.” Id. at 122.an affidavit from Deputydards Chief Ma-

below,complainedPlaintiffsjor theyas doGregoire in which he stated certain of
now, the Department’sthat Police deter-the factors on which he hisbased calcula-
mination of the estimated cost of traffiction of the traffic control fee. Id. at 1lb-

heavilycontrol “relies on a judgment call17. The district court ruled that the fac-
about the number of officers that are re-tors set forth in Gregoire’s affidavit went
quired provideto traffic control” becausebeyond anything found in the text of the

departmentthe “has never anyestablishedordinance itself and were not shown to
written criteria or formula for calculatingCity’sthereflect prac-“well-established
the ofnumber officers or partasvehiclestice,” citing City Lakewood v. Plainof
of its estimate of the traffic control cost.”Co., 750, 770,Dealer Pub. 486 U.S. 108
They argue this “broad subjectivity and2138, (1988).S.Ct. 100 771L.Ed.2d Id. at
discretion” highlighted bywas policethe117.
department’s of byincrease “its estimateThe district court also found that “the
twenty percent, ten,from eight to for theCity charged Mr. Sullivan more$478.55

policenumber of provideofficers needed toits actualthan overtime payments” to the
traffic paradecontrol for the route used onofficers who served on the detail assigned

8,April 2003 when the same exact route20,to Sullivan’s March 2004 parade. This
was proposed 20,for the March 2004 pa-overcharge resulted from fact that thethe

Theyrade.” additionally argue that theCity manyestimated how officers would be
provision’s excessive discretion and over-control,needed for traffic theyand what
breadth are bydemonstrated the fact thebe paid,would before it partic-knew which
City overcharged them for the actual costular officers would be available for the
of the duringadditional officers the Marchparade detail. Id. at City’s121-22. The

parade2004 organized by Sullivan.collective bargaining agreement requires
paying each officer for a minimum over- a. Excessive Discretion

hours,time shift of four paybut the rate of
disagreeWe with the district court andindividual officers differs. presentIn the

appellees that the parade ordinance feecase, originalthe estimate byexceeded
provisions lack sufficiently precise and def-the cost paying$478.55 of the officers who
inite guidestandards to police.the Wepart 20,took in the March parade2004
agree, however, that permitthe feepaiddetail. Sullivan original estimate,the
charged to paid byand for for theSullivanand no refund was tendered. The district

20,March parade,2004 which the courtrejectedcourt City’s argumentthe that the
found incorrectlywas by nearlyinflatedpay overcharge bywas offset City’sthe
$500, was, extent,to that unconstitutionalnot charging Sullivan for ofcertain its
as applied.expenses,administrative such as Gre-

goire’s own time to schedule and organize In deciding that the provisionfee
the detail.parade There nowas evidence in paradethe grantedordinance constitu­
in the record as to the latter costs. Point- tionally “excessive” or discre-“unfettered”
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775, fee-setting discre-rangethe ofPolice, district S.Ct.theAugustathetion to
county administrator ingrantedtion to theSupremetheuponparticularlycourt relied

grantedfar that here toForsythat exceededForsyth, 505 U.S.holding inCourt’s
De-case, Augusta Police Chief and Policecountya theIn that137, 2395.112 S.Ct.

here, theForsyth,In unlikeprivate partment.permits formandatedordinance
limited tocounty administrator was notpublicuses ofand otherdemonstrations

fee, aestimating, particularas of thepartof apaymentadvanceproperty, required
$1,000, expensesof within the adminis-categoryand em-more thandaily fee of no

like the costs of trafficexpertise,to “ad- trator’scounty administratorthepowered
he had discretion to de-control. Insteadpaid in order toamount to bejust the

of administrativecide the kind and amountthe adminis-incident toexpensemeet the
(or ex-expenses to includepolicingmainte- andand to thetration of the Ordinance

clude) fee,123, appearsthe and it that he112 fromId. atpublic order.”nance of
right chargeto nominalalso assumed thefound the ordi-The CourtS.Ct. 2395.

alia, Forsyth, 505unconstitutional, groups.fees to favoredinter or nonoting,nance
9,at & n. 112 S.Ct. 2395.(1) U.S. 131-32“unfetteredcountythe administrator’s

toexpenseswhatdiscretion” to determine authority Augustaof thefee-settingThe
fee,9the amount of theand to setinclude far more confinedDepartmentPolice is

(2) the ordinance allowedthe fact thatand “The costsprovides,The ordinancehere.
“necessarythe costs offee to includethe dollarsshall be one hundredpermitof the

persons par-ofprotectionand reasonable ($100) percontrolthe costs of trafficplus
... activi-observingin or saidticipating andbargaining agreementcity collective

133, 112 2395. Theat S.Ct.ties.” Id. supplied). The Policeclean-up” (emphasis
an im-the latter costs wereheldCourt discretionary authority to es-givenare no
equat-permittee,thecharge uponproper other than thechargetimate and costs

offee on the contentbasingit with aing clean-up, norof traffic control andcosts
133-36, 112 S.Ct.Id. atspeech.the characterthey varyauthorized to theare

2395.10 theapplicants:as betweenof the costs
described,aspermiteach “shall be”warninga clear cost ofForsyth stands asWhile

foruniformly-computed feeresulting in aofficials withagainst vesting governmental
hiring policeThe cost ofapplicant.regardin to fee-set- eachdiscretionexcessive

city“peris col-for traffic controlcontent-neutral officersand while “eventing,11
agreement,” requiringbargaininglectivetime, restrictions can beplace and manner

for theagreementto thatto free referencein such a manner as stifleapplied
Finally,Thomas, 323, paid to each officer.122 amount to be534 U.S. atexpression,”

involvingappliedsyth been in casesof has alsoemphasized the total absence9. The Court
Thomas,the See 534standards either in ordinance ordinances."articulated content-neutral

county’s practice,” 323,tothe establishedor in at 122 S.Ct. 775.U.S.
fee-setting discre-guide administrator'sthe

chargemuch to for"The decision howtion. Maryland,Forsyth v.11.Citing and Niemoto
time—orpolice protection or administrative 271, 328,268, 95 L.Ed. 280U.S. 71 S.Ct.340

charge left to thewhether to at all—iseven stated,(1951), "Wethe CourtThomas have
133,505 U.S. atwhim of the administrator.” time, place and mannerrequired that athus

S.Ct. 2395.112 adequate standards toregulation contain
and render it sub-guide the official's decisioncontent-based,Forsyth not con-involved a10.

atjudicial 534 U.S.ject effective review.”totent-neutral, ordinance, analysis ofbut the
323, 775.122 S.Ct.in For-overly broad discretion as discussed
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the “cost of police protection for public ing and directing traffic around construc-
safety,” Supreme sites,the item the Court found tion accident scenes and the like are

improperlyto be in Forsythincluded the police regularlytasks the perform. The
County ordinance, expresslyis moreover,excluded police, patternsknow the traffic
by paradethe ordinance from the costs problemsand along the different instreets
passed permit applicants.on to particulartheir city neighborhoods.and its

Augusta reasonablycould believe that itslimitations,Given the above principalthe
Police Chief and his staff had the expertisearea policeleft to discretion in estimating

estimate, case,byto case the additionalAugusta permitthe costs lies in determin-
personnel and equipment needs for a traf-ing the number policeof extra officers and
fic control detail established to handle traf-assignvehicles to a particular paradeto or

problemsfic bycaused a citymarch onmarch for traffic control purposes. Plain-
streets. And once these needs are ascer-tiffs complain Citythe has failed to articu-
tained, City’sthe collective bargaininglate a toprecise guide police“formula” the
agreement provides objective pay informa-in performing However,this estimate. the
tion for overalldetermining costs.plaintiffs pointedhave to no evidence that

anythere exists meaningful advance “for- In ruling that the ordinance provided
mula” that could inserted in anbe ordi- standards,insufficient the district court
nance to determine the number of needed refused to take into account Gregoire’s

and givenofficers vehicles in a case. Pa- affidavit that in determining the detail
rades and marches obviously vary enor- plaintiffs’ marches,needed for he was
mously size,in terms timing,of duration guided by certain implementing criteria—

location,and resulting quiteoften in differ- criteria not unlike policethose a officer
ent traffic Experienced,control needs. said he considered similar purposesfor in
professional judgment would seem to be Columbus,Stonewall Union v. City 931of
the likelymost way to estimate how many 1130, (6th Cir.1991).F.2d 1135 Speaking
extra officers will be needed. The City about the costs charged plaintiffs,to Gre-

presentstates that the marches involved goire stated that the size of the traffic
the very heavilyuse of streets,trafficked control detail only“is onbased factors
requiring ofdiversion traffic elsewhere which are completely unrelated to the mes-
during the event. It is hard to see any sage to be bycommunicated marchers”
purely mechanical means for determining and taken,includes the route to be the

manyhow officers would be needed to route,duration of the the estimated num-
direct traffic at the various intersections of ber of people attend,who will whether
differing routes neighborhoods.and marchers intend to close the entire road or

only travel,one direction of and whethercase,In any plaintiffs have offered
there anyare specialother events or cir-exampleno of the sort of “formula” they
cumstances Citywithin the which couldin circumstances,have mind. theIn it
affect traffic.seems Cityreasonable for the rely uponto

experiencedthe judgment of its Police De­ We need not decide if Gregoire’s affida-
partment to personneldetermine and po­ vit should have given weightbeen here.
lice vehicular forneeds traffic at Regardless,control a it is difficult to see that his
particular applicant’s parade or march. stated criteria much ofadded constitution-

judicialWe take notice that traffic al importcontrol to what gleanedbecan from the
majoris a responsibility of local police terms of the ordinance itself. supra.See

departments around the nation. Rerout- An ordinance of typethis must furnish
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provi-feeparadethe ordinance’sdrawn, and definite believereasonable“narrowly
affords, itself,by “narrowlysufficient“reasonably specific sionthat arestandards”

drawn, and definite standards”leave the deci- reasonableand do notobjective,and
” fee-setting is not leftof the administrator.’ so that the decision‘to the whimsion

Thomas, 324, 122 775 of the administrator.”at S.Ct. “to the whim534 U.S.
133, Thomas, 324,at at 122 775County, 505 U.S. 534 U.S. S.Ct.(quoting Forsyth

omitted).2395). Augusta’s duty not to(quotationbelieve Our is112 WeS.Ct.
quite ordinance meetsfurnished such standards determine whether theordinance

passesmen- it theGregoirethe matters ideal standards but whetherapart from
threshold.tioned. constitutional

directed the Po-paradeThe ordinance Plaintiffs, challeng­in addition to
calculate the costs ofDepartment tolice of the ordinance on itsing wordingthe

upclean to thetraffic control and relative fee-settingofallegedface for absence
permitfor a wasparticular event which standards, challenged chargedthe fee to

making profes-of a relevantsought. The being constitutionally excessiveSullivan as
may properlyof this kindjudgmentsional agreed.The district courtapplied.as

police and other officials.delegatedbe to Here, believe, theappellantswe both and
Kinton, (notingF.3d at 26 thatSee 284 ground.are firm The districtcourt on

para-and convenience are“[pjublic safety Augusta chargedfound that Sullivancourt
inpermissible considerationsdigmatically City’smore than the actual over­$478.55

judgmentspermits”of andthe issuance payments to its officers for the Marchtime
safety inherently withinpublicabout are 20, onCity’s2004 march. The defense

officials).permittingcompetencethe of arguing overchargefrom theappeal (apart
inGregoire listed his affidavitThe factors minimis) that itas to be de iswas so small
the Traffic con-determining the size offor chargedby expensesoffset other notwas

duration,route, itsparadetrol detail —the by City, the cost ofplaintiffs the such as
peoplenumber of who willthe estimated Gregoire’s processingtime in Sullivan’s

attend, partialentire or road clo-whether however,City,Thepermit application.
involved, there areand whethersure is purported typeto include this latternever

circumstances af-specialother events or of traffic con­expenses in its calculationof
anyif consider-fecting traffic —added few is, moreover, no evi­costs. Theretrol

obvi-perfectlythat would not seemations were.to show what such other costsdence
trafficanyone asked to determineous to that itagree the district courtWe with

paradea particularcontrol costs relative to day supposedin thesewas too late the for
And,city previ-march on streets. asor feeplugged presentinto thecosts to be

noted, rules outously the ordinance itself nearlyofequation. A mistaken calculation
charges mightthat be said to relate to the cannot in this context be considered$500

by themessage “to be communicated overcharge wasminimis.de Sullivan’s
altogether fromby excludingmarchers” limit­contrary languagethe ordinance’sto

police protec-“the cost ofpermitthe fee traffic“plus the costs ofing the fee to $100
safety.”publicfortion per city bargainingcollectivecontrol

(emphasis supp­terse; agreement up”and cleansure, the is moreTo be ordinance
in advancelied).12 Amounts estimatedby writtenglosses providedextended

Cityactually charged to the arenevermight argu-the butstanding orders and like
of traffic control.partnot a of the “costs”way.in some But weably helpfulbe

rect, overcharge of sort would beagainst, a future thisway guard or at least cor-12. One to
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The Supreme Court has held that a ment that applicants apply for a permit
government cannot profit from imposing (30)“[n]o less thirtythan days prior to an
licensing permitor fees on the exercise of parade,intended march or other use of
a First Amendment right. Murdock v. public ways within the City,” coupled with
Pennsylvania, 319 105,U.S. 113-14, 63 authorization to Citythe Manager to “al-

870,S.Ct. (1993).87 L.Ed. 1292 Only fees low a shorter time frame for good cause
that cover the expensesadministrative of shown” is not narrowly tailored and vests

permitthe or license permissible.are too broad in Citydiscretion officials. We
Cox, (approving312 577,U.S. at 61 S.Ct. 762 agree.

aof fee “limited to the purpose stat-
ed” of meeting “the expense incident to periodsNotice restrict spontane­
the ofadministration the Act and to the ous free expression and assembly rights
maintenance of public order in the matter safeguarded in the First Amendment.
licensed”); Citizens Action Group v. Pow- People may, cases,in some engagewish to
ers, 1050,723 (2dF.2d Cir.1983)1056 in street marches in quick response to
(“Licensing fees used to defray adminis- topical events. While even in such time-­

expensestrative are permissible, onlybut situations,sensitive a municipality re­may
to the extent necessary for pur-that quire some periodshort of advance notice
pose.”); Limmer,Fernandes v. 663 F.2d so as to allow it time to take measures to(5th619, Cir.1981)633 (invaliding a per$6 provide for necessary traffic control andday fee permitfor to distribute religious other aspects publicof safety, the period
literature in a municipal airport because can be no longer than necessary to meetof failure to restrict use of fee receipts to the City’s urgent and essential needs ofexpenses of licensing process). this type. Americanr-Arab Anti-Discrim­

It is a violation of the First Amendment ination Comm. v. City Dearborn, 418of
to have charged Sullivan more than the 600, (6thF.3d Cir.2005)605 (“Any notice
actual administrative expenses of the li- period is a substantial inhibition on
cense, as set inforth the Thus,ordinance. speech.”). Advance notice requirements
although we find the standards for the that have upheldbeen by courts have most
permit fee to be sufficiently definite to generally been of less than a See,week.
pass muster,constitutional upholdwe the QuakerAe.g., Action Group Morton,v.
district court’s invalidation, as applied, of 516 717,F.2d 735 (D.C.Cir.1975) (two-day
the excessive amount charged to Sullivan. advance requirementnotice is reasonable

for use of National Park areas in Districtb. Thirty-Day Notice Requirement of Columbia publicfor gatherings); Powe
plaintiffsThe argued successfully Miles,v. 407 73, (2dF.2d Cir.1968)84

below that paradethe ordinance’s require- (two-day advance notice requirement for

to paradeinclude in the provi-ordinance a decision “unreviewable”);was Thomas, 534
sion permitting some type of readily available 23,atU.S. 122 S.Ct. 775 (noting with approv-
administrative process.review Augusta's or- al fact that the ordinance was on"enforceabledinance paradeallows a permit applicant to review&emdash;firstby appeal to Super-the Generalappeal writingin Cityto the Council within intendent of ”).the Park District.... The ab-daysfive if “the permit is denied or modi- sence explicitof an processreview for feefied,” § 13&emdash;5(g).But there explicitis no overcharge was not possibleraised as a con-right to appeal from a fee overcharge. See by plaintiffsstitutional defect and hence is notForsyth, 133,505 U.S. (not-at 112 S.Ct. 2395 a matter for our consideration on appeal.ing disapprovalwith that administrator’s fee
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countervailing strength, andreasonable); rightsLabor haveProgressiveisparade
1054, City1059 in time sensitiveF.Supp. require487 these theParty Lloyd,v.

(D.Mass.1980) filing re­(three-day advance proposed pa­situations to accommodate
more,inparade permit approvedforquirement quicklymuchrades and marches

challenge); Jackson v.of broadercontext thirty days. thethan within See Church of
(N.D.Ga.1970)287,Dobbs, 292F.Supp.329 Knights the Ku Klux Klan v.American of

(marchers 4 onby p.m.permitobtainmust (7th676,Gary, 334 F.3d 682 Cir.­City of
march), aff'd, 442 F.2d 928day before the 2003) gen­in(noting “the reasonableness

Cir.1971).(5th filingadvance re­Lengthy requiring permitof that a to hold aeral
thepermits, such asparadeforquirements city pub­ordemonstration on streets other

days, have been struckpresent thirty soughtlic in advance of theproperty be
of the First Amendment.as violativedown event,” observing lengthbut that “the of

Anti-DiscriminationAmerican-ArabSee advance notice isrequired periodthe of
Comm., that(holdingat 605-07418 F.3d reasonableness; givento its andcritical

days’ isrequiring thirty noticeprovision are oftenpolitical... that demonstrations
by an unwrit­and is not savedoverbroad events,by topical very longaengendered

waiving provision);thepolicyten of exceptionof advance notice with no.period
NAACP, Cityv. Rich­RegionWestern of unreason­spontaneous demonstrationsforCir.1984)(9th1346,mond, 743 F.2d 1357

ably speech” (emphasis sup­freelimits(“[A]ll asuggests thatprecedentavailable
Hence, practicalwhile consider­plied)).requirement is20-day advance notice

ations, scheduling of additionalsuch as theoverbroad.”). daysfive has beenEven
officers, justify periodneeded will a shortin certain circumstances.longheld too

notice, requiringof advance a blanket rule1511,Brownell, F.3dDouglas v. 88See
in allpermit application to be madethe(8th Cir.1996) (city’s asserted1523-24

thirty days anpriorcases no fewer than tovehicu­protecting pedestrian andgoals of
march, other, use ofparade, orintendedminimizing inconvenience tolar traffic and
narrowly soways is not tailored andpublicjustify five-day advancepublicthe does not

Firstviolates the Amendment.any definedfiling requirement parade,for
persons).ten or moreas clear, City con-the above is theWhile

City that its interest in hav-arguesThe thirty-daythat its rule is not blankettends
in toparadenotice of a ordering advance exceptionaand that it has made sufficient

traffic, scheduling con-preventcontrol demonstra-spontaneousfor the kind of
flicts, facilities are avail-adequateensure above, Cityas Man-“[t]hetions mentioned
able, safelyto closeassign personneland a time frameager may allow shorter for

Citynarrowlyis tailored. Thethe streets (emphasis supplied).shown”good cause
relativelypolicethat its force ispoints out however,plaintiffs,court andThe district

small, thirty-four officers avail-onlywith is too“goodthat the cause” standardinsist
assignment paradeto details.13able for asubjective to serve as suffi-vague and

discre-guide City Manager’sto theto cientfactors are entitledBut while those
tion, is, therefore,exceptiontheAmendment and thatweight, Firstapplicants’due

case,Dist., comparable presentto theCiting Chicago 534 facts are not13. Thomas v. Park
316, 775, periodL.Ed.2d 783 timequestionU.S. 122 S.Ct. 151 of whether thatand the

(2002), City points out that the Courtthe lengthy appear to have beendoes notwas too
allowingupheld Chicago a total Thomas, 323-34,a ordinance directly id. at 122at issue in

grantdays toup to 28 for the Park Districtof S.Ct. 775.
However,deny permit application. theaor
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(10)inadequate to establish the daysconstitutionali- ten of applying“[w]ithin for the
ty of the advance notice requirement. permit, issuance,as a condition to its the

applicant must meet with the Police Chiefthink the exceptionWe does not save
undulythe tolengthy application period. attempt agreeIf discuss and to on the
“goodthe exceptioncause” were attached details of the route logistics,”and other is

reasonablya application period,to short narrowlynot tailored to significantserve
mightwe rule otherwise. But as a device (1)governmental interests forcingbecause

requirementto cure a standard of some an in-person meeting policewith the chief
thirty days, it inadequate, requiring,is as dayswithin ten from applying per-for the

does, personsit that all desiring to seek a mit creates an unreasonable time barrier
parade permit within some entitled shorter

that unnecessarilyburdens a citizen seek-period shoulder the convincingburden of
ing to promote spontaneousa promptorCity Managerthe of “goodthe existence of

in responsedemonstration ato time-sensi-requirementcause.” Such a curtails an
(2)event;tive issue or and the details ofapplicant’s speech rights,free both be-

maythe route important partbe an of thecause of the additional effort applicantthe
applicant’s expressive activity and thus theneed inmake order to claim rightsthose
applicant requiredshould not beCity negoti-and the risk that the toManager may

not realize from phrase “goodthe cause” governmentate with the about the manner
many applicants entitled,that will be rou- of expression. arguedPlaintiffs also that

tinely, to a shortening period.of the applicants who are uncomfortable dealing
directly chief,It Gregoire, policeis true that in a with thesupplemen- such as an

affidavit, stated,tal long“[a]s as the Police applicant wishing protestto alleged civil
Department physicallyis able to contact rights by police,abuses might be discour-
the appropriateofficers and make the ar- aged applyingfrom paradefor a ordinance
rangements to close the road and have the altogether. The district court concluded
appropriate traffic on duty,officers the that “the in-person meeting requirement
City denywould not permitthe based on substantiallychills speechmore than is

timingthe of application.”the But the necessary to achieve the end promoting[of
district court supportably thatruled Gre-

public safety].”health andgoire’s supplemental statement is not
shown to bindingconstitute a administra- City arguesThe on appeal that while the
tive interpretation or evince well-estab- district agreedcourt a significantthere is

practice.14lished governmental interest in gathering infor-
We affirm the district court’s conclusion mation parade logistics,on it erroneously

presentthat the thirty-day time period, as applied a least analysisintrusive means
drafted, is unconstitutional for the reasons scrutiny,consistent with strict rather than
we have stated. the more relaxed tailoring analysisnarrow

appropriate in intermediate scrutiny.c. Meet and Attempt Agreeto Provi-
Ward, 797-98,491 U.S. at 109 S.Ct. 2746.sion

CityTheplaintiffsThe further contends thatargued that the mostbelow
paradethe requirementordinance’s waythat arrangeeffective to a parade route

herein, course,Nothing14. preventsof periodthe thirty days,vanee longlike so itas is
City merely urging, opposedfrom as to re- applicantclear only bythat an is bound a
quiring, permitthe applica-submission of period,shorter as discussed.
tions, possible, longerwhen within some ad-
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substantially speechmoreburdenspermitdo so inis todepartmentpolicethewith
799,Ward, at491 U.S.necessary.of not than ispolicyhas athat itstatesandperson

of a 2746.requirementthe 109 S.Ct.adhering torigidly
necessaryif it is notmeetingface-to-face

inproblemtheCityThe can addressthe ordi-ofpurposesthe statedto seive
course,way, of is sim-ways. Onevariousthat there arereplyplaintiffsThenance.

acceptable alternativessomeply providetoa waiv-suchsuggest whentoguidelinesno
the Another wouldmeeting with Chief.tosupposedtheand thatgrantedwould beer

may, ifapplicantthat anprovidetobethe meet-adhering torigidlyof notpolicy
alternative,existed, request angood cause(which ordinancetherequirementing

should allowdelegatehisthe Chief orandof theto issuance“ais condition”states
practicableandif reasonablerequesttheany cri-by writtenunsupportedispermit)

intothe concernsTo take aboveto do so.orpractice,teria, of establishedevidence
thetoequivalent applyingis notaccountprecedent.specific

test,meansleast-restrictiveinappropriateclose, we believeisthe questionWhile
797-98,Ward, 109 S.Ct.at491 U.S.seein certain re-is overbroadprovisionthe

thatprinciplethe2746, appliesbut ratherlan-unyieldinggiven itsespeciallyspects,
type may not burdenof thisregulationathe(the with“must meetapplicantguage

than is neces-speechsubstantially more“as a condition todo soChief’ andPolice
legiti-government’sthesary to furtherissuance”&emdash;thelatter seem-permit’s][the

799,Ward, at491 U.S.mate interests.department’spolicetherule outing to
Hence, moreone or alter-2746.109 S.Ct.always requiring aof notalleged policy

themeeting withto a face-to-facenativestheagree withmeeting). Weface-to-face
Lacking suchprovided.to beChief needhowever, meeting face-to-facethatCity,

alternatives, meetingtheoralternativean unreason-is notthe Police Chiefwith
is over-currentlyit standsasprovisionaoutto workin instancesway mostable

broad.gen-as aroute, requirement,and thisthat
constitutionally acceptable,rule, iseral

made for reasonableisprovisionprovided Fees for Indi-ofof Waiverd. Absence
one, seem neces-For it wouldexceptions. gent

the Chiefsmeeting withto allow forsary
thatargued belowplaintiffsTheis unavailable.in the chiefdelegate case

onis unconstitutionalordinanceparadetheundulyanother, may be burdensomeitFor
notit doesappliedas becauseits face andlives, or whosewhoorganizerparadeafor
thetoreductionany exception orprovidehim, away fromdistancetakes somework

citizens orfee forlarge permitpotentiallyor histheCity, to down withsit Chiefthe
acauses substan­the feegroups for whompossibility thatthere is thedelegate. And

successfully toTheyhardship. arguedtialthemay experienceleadersactivistsome
alack of finan­that thecourtthe districthy-plaintiffsthatof acutekind discomfort

andcitizensleaves thoseexemptioncialthe Chiefsitting downat withpothesize
fee withoutpay thetogroups unablecause. Allnature of theirof thebecause
communica­forample alternatives“open,concerns, or lessergreateratotheseof

however, areWhere, here, thereastion.”e-mail,age ofthat insuggest thisdegree,
wespeech,forforumsample alternativemail, telephone, requiring,andfaxexpress

for the districtjustificationsee insufficientper-inmeeting Chiefinflexibly, with the
man­that the Constitutionrulingcourt’sten-day period asspecifiedwithin theson

inexception, effectindigencyandatesof theof issuancemandatory conditiona
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forcing general taxpayers supportto finan- The district court expressedalso con-
cially particulara organizer’s event. cern that Augusta’s parade ordinance ar-

guably requires the ofsecuring permits for
i. District AnalysisCourt’s sidewalk marches as well as for street
The district court relied on Supreme marches,the despite City’sthe insistence that

Murdock,Court’s inassertion 319 U.S. at permits were not needed for sidewalk
111, 870, “[fjreedom63 S.Ct. that of marches. The oflanguage the ordinance
speech, freedom of press, freedom of reli- refers to the “use of public ways within the
gion all,are available to not merely to city,” could,which said,the district court
those paywho can their own way.” The easily construedbe to include sidewalks.
district court observed that in cases where
bonds and premiumsinsurance are re- ii. Analysis
quired paradefor a permit, courts have
found that the requirements Weimposed disagreefi- with the district court’s
nancial demands conclusion,that burdened the ex- and that of our col-dissenting
pressive activities of with league,those Judgeinsufficient Lipez, that sidewalk
financial means more than necessary to marches and other alternatives to street
achieve governmentalthe interest. The marches are so lacking as to necessitate an
district court asked whether the sidewalks indigency exception to parade permitthe
and parks cityof a represent a reasonable fee. We also find no rejectreason to the
alternative to the concluded,streets and City’s insistence that paradessidewalk do
based on the testimony of a sociologist requirenot permits Augusta’sunder pa-
called as expertan by plain-witness the rade ordinance. In a case not unlike the
tiffs, that sidewalks symbolichave less sig- present, the Sixth Circuit similarly con-
nificance than do streets and are inade- cluded that an indigency exemption or
quate as alternatives for logistical reasons. waiver not requiredwas paradefor a ordi-

where, here,nance as thePlaintiffs’ expert sidewalks andwas anwitness assis-
parks of citytant theprofessor of were availablesociology at withoutBowdoin Col-
chargelege, for speechwho relatedtestified that activities.sidewalks were not
Stonewall,a satisfactory 931 F.2d at 1137.alternative location Thefor Sixthpa-

stated,testified,rades. CircuitHe alia, weinter that “Because believe thestreet
availabilitymarches attract more of the sidewalksthey parks pro-attention as andare

more to vides alikely constitutionallygeneralthe acceptableinconvenience alterna-
public by tive forinterrupting indigent paraders,traffic and we finddisrupt- that the
ing lackroutines. He of indigencyan exceptionfurther testified that does not
street marches also have render thepositive ordinance constitutionallyconnota- inval-
tions ofbecause the id.” agreeAmerican Id. Wetradition of analysiswith that and
successful protest marches, such find theas situation in Augustathe analogous.
1963 March on Washington. contrast,By Plaintiffs have cited several circuit and
he thought, sidewalk marches have districtless court cases in support of their
symbolic significance and provide logistical contrary position, these, course,but of are
challenges because sidewalks are narrower not binding upon are, moreover,us and

preventand carryingthe largeof banners. largely distinguishable.15

15. The district court cited Cent. cityFlorida Nu­ ordinance partunconstitutional in be-
Walsh,clear Campaign v. 774Freeze F.2d provisioncause there was no exempting indi-

1515, (11th Cir.1985),1523-24 gentswhich aheld paying policefrom the protec-cost for
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alternativesidewalks —anit believed theAmple Alternatives1.
insufficientemphasizedespecially —were

numer-providesitthatarguesAugusta marginalandtoo narrowthey arebecause
of communicationavenuesous alternative streets, therebymaincompared withas

parade per-aaffordunable topersonsto protes-ofthe numberdampeningperhaps
(b)sidewalks,(a) ofmit, including use ofthe amountmarch andtors able to

the state-such aslandon stategatherings aBut while sidewalkattention attracted.
capital),the state(Augusta isstepshouse reasons,otherthese andmight,march for

(d) leaflet-(c) signs,orbannershand-held protestorsto someappealinglessseem
(f)(e) and massprocessions,vehicularing, march, pro-it nonethelessthan a street

peo-than 200ofgatherings feweroutdoor major thor-alongrouteprominentavides
requiresalternativesNone of theseple. message.of afor disseminationoughfares
rally onfee, one —aonlyandof apayment affidavit,in severalhisGregoireAs stated
permit,asteps -requireshousethe state — to en-used sidewalk marcheshavegroups

freely obtained.iswhich activities, indicating theexpressiveingage
andof the sidewalk alternativeavailabilityacknowl-courtAlthough the district

persons.someits toby City, appealtheofferededged the alternatives

1056-57, be­was decidedat which alsotion, F.2dthat "alternativecase also foundbut that
gov­rights” Forsyth that defendantand held theexercising Amendment foremeans of First

available, charge adminis­not the case here. not anagencyis couldnot which ernmentwere
Knights deterringthe Ku KluxEmpire purposethe sole offee for theInvisible trativeofof

281,Thurmont, F.Supp.700 chargev. Town therequestsKlan but rather couldfrivolousof
(D.Md.1988), that the re-foundwhich286 "itsonly extent it couldto the demonstratefee

policeforreimbursing the townquirement of offsetting expensesnecessity a means ofas
cleanup unconstitutionalwasprotection and applications forprocessingwithassociated

modified for“waived orit was notbecause Like­its control.”underpropertyaccess to
holding.itson forrelied Walshindigents” wise, v. Pan­Lubinplaintiffs’the reliance on
Forsyth,beforecases were decidedBoth 1315,709, 718,ish, 3994 S.Ct.415 U.S.

fee that wasemphasized that a licensewhich (1974) inapplicable wherehereisL.Ed.2d 702
inherently un-not"nominal” wasmore than rea­"in the absence ofthatthe Court found136-7, S.Ct.at 112505 U.S.constitutional. access, ameans of ballotsonable alternativeParty v.ex rel NationalistWilson U.S.2395. not, constitutionalmay consistent withState(E.D.Pa.Castle, July*4atWL 2769591993 standards, indigent candidaterequire anfrom15, 1993), require-holding that an insurance plaintiffs herepay.”filing cannot Thefees heappliednarrowly as totailoredwas notment expressing theirofmeanshave alternatefinancially and otherwisearepersons "who per­Augusta. The casecity ofviews in thecoverage,” involved an insur-to obtainunable plaintiffs is Vanhelpful to thehaps mostimplicates ofrequirement, issueswhichance 376,GSA, F.Supp.2d 406v. 332Arnaman insuranceasviewpoint discrimination court, rely­(D.Mass.2004), the districtwherecharge depending on themaycompany more

cases, held uncon­the aboveing ofon severalcovered, scrutinybeing a strictgroup and
harmlessstitutional an indemnification/holdLikewise, inapplicable here.analysis not
absencegrounds therequirement on the thatKnights Ku KluxEmpire the KlanInvisible of

suppressed moreindigency waiverof an1427,Haven, F.Supp.City 600 1435Westv. of
necessary notthus wasspeech was andthan(D.Conn.1985), requirementholding a bond

F.Supp.2d at 406.narrowly 332tailored.to those whoappliedasunconstitutional
avail­analysis thus on thedid not turnTheinability ato obtaindemonstrate theircould

expressionofability of alternative meansbond, potential of athethe case involved
(which found werecourtdistrict hadtheindiscriminatory veto”viewpoint "heckler's
available). two casestheTo the extent thatimplicatesa and thusapplication for bondthe

disagree with the narrowwecomparable,areadditionallyplay Plaintiffsat here.issues not
tailoring in Van Amam.Group, conclusionAction 723rely E. Conn.on Citizens
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Further, Stonewall,inas the availability historic Hill neighborhoodBeacon of Bos-
of gathering places protests,for in-here ton, concluded,we “The First Amendment
cluding especially the state steps,house guaranteedoes not righta to the most
with potentialits for media coverage, dem- cost-effective means of distribution or the

amplethe rangeonstrates of speech alter- publicrent-free use of property.” Globe
natives in City.the “While the First Co.,Newspaper 100 F.3d at 193.
Amendment guaranteedoes not rightthe plaintiffsThe have access to numerousto employ every conceivable method of speech alternatives, a feemaking towaivercommunication at all times and in all

march in the streets unnecessary. Beforeplaces, a restriction on expressive activity
ending however,the inquiry, we addressmay be invalid if the remaining modes of
the district court’s reference possi-to thecommunication are inadequate,” Members
bility that mightsidewalks themselves beCity Council City AngelesLos v.of of of subject to a parade permit requirement.Vincent,Taxpayers 789, 812,466 U.S.for

2118, (1984)104 (cita-S.Ct. 80 L.Ed.2d 772
2. Free Availability of Sidewalksomitted),tion but an ordinance does not

The district court’s conclusion thatfail side-for lack of adequate alternatives so
walk marches “at leastlong arguably” mayas there beare avenues for general“the
subject (andto permitting subjectthusdissemination of a tomessage.” Frisby, 487

fees)attendant483-84, is(banU.S. at not unreasonable108 S.Ct. 2495 basedon
simply onin thepicketing public language ordinance,forum of theupheld where
but italternatives contradicts theentering neighbor- overwhelmingincluded evi-

hoods inalone or in dence thegroups, record thatgoing Augustadoor-to- does not
door, distributing interpret,literature and has notthrough interpreted,the its own
mails, paradeor contacting byresidents ordinance intele- this manner. Gre-
phone). goire intestified his March 2004 affidavit

that sidewalk marches are free and requireThis upheldCircuit has in other contexts
permit.no In his 2005 supplemental affi-alternative means of communication de-

davit, he said he had informed Sullivan ofspite diminution in quantitythe speech,of
that fact in anticipation plannedof thea ban a preferredon method of communi-

protestMarch 2004 and offered tocation, a assistand reduction in the potential
his group with a free priorsidewalk marchaudience. Globe Newspaper Co. v. Beacon

theto start of theHill Comm’n, litigation.instantArchitectural 175,100 F.3d
Though(1st certain otherCir.1996) Gregoire’s192-94 of prof-(holding that a ban

of limitingon fersnewspaper constructionsboxes in regardinghistoric district met
the other provisions ofscrutiny paradeintermediate the ordinance,test in that it

supra,narrowlywas cameand too late ortailored were toonewspapers vaguehad to
ample alternative bechannels of consideredcommunica- authoritative interpreta-
tion tions,in area);the same his interpretationsee D.H.L.also of the sidewalk
Assocs., O’Gorman,Inc. v. 50,199 marches is59 apparentlyF.3d one byfollowed the
(1st Cir.1999) (“The Cityessence of fromques-this litigation.before the Gregoire’s
tion is not ‘whether a degree supplementalof curtail- affidavit in 2005 listed seven
ment’ speech exists,of but rather permit-fee‘whether and fee-free sidewalk marches
the remaining communicative avenues are which had placetaken in the previous
adequate.’”) (quoting Amusements,Nat’l year, aindicating practicewell-established

731, (1st Cir.1995)).43 F.3d 745 In up- allowingof sidewalk marches without re-
holding bana on newspaper inboxes the quiring permita or a fee. We accordingly
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v.Airport Comm’rsBdquestion.”sugges-court’sdistrictthedisagree with of
575-76,569,Inc.,Jesus, 482 U.S.Jewsbe ex-mightmarchesthat sidewalktion for

(1987). A2568, L.Ed.2d 50096107 S.Ct.personsforalternativesgenuineascluded
is re­rulingcourt’s abstentioncity districtmarch ontopermitato affordunable

of discretion.for abuseappealonviewedstreets.
Sheerbonnet, Expressv. AmericanLtd.outto selectobviously simplenotIt is

(2d Cir.1994).46, TheBank, F.3d 4817isindigencycauses whoseandpeoplethose
inherenot its discretioncourt did abusewere,them, itgiving astoas warrantsuch

thecertify any oforto abstaindecliningindigencyforprovisionsSuchpass.freea
court.the stateissues toofthe ordinancesexist indoexceptions

Minneapolis,cities, Pittsburgh,e.g.,some
D. ConclusionparticularaWhetherAngeles.Losand

court’s determi-the districtand deal affirmto enact WewishesAugusta,likecity,
13-5(a), theto extentexcep- that sectionssuch an nationadministration ofthewith

notice,thirty days’ advancerequiresOur that itgovernment.itsit andupis totion
a13-5(c), requiresitto the extent thatare suffi-that there andsimplyconclusion is

themeet with Policeapplicantnot to re- tospeech permitasforalternativescient
unconstitutional; and reverseChief,pro-constitutionally, Augustathat arequire,

(for grantinvalidationcourt’shere. the districtindigency exceptionanvide
discretion) 13-5(e), the feeofof excessivehasevents, Supremethe CourtIn all

affirm, however, the dis-Weprovision.permitparadeofquestiontheaddressed
feeholding that the $478.55trict court’sIt notForsyth. hasinin detailfees some

to Sullivan was unconstitution-overchargeisexceptionindigencyanthatsuggested
court’s deter-districtreverse theal. WebeIf one is toconstitutionally required.

tostandingplaintiffs hadthatminationFirstof theaegisthecreated under
the absenceand thatthe MOGOchallengethe Su-Amendment, surely is forthat

13-in sectionrequirementindigencyanoffirst instance.in theto decidepreme Court
the5(e) vacateWeunconstitutional.isain whichof areasnumberis a vastThere

ofprovisionsthatrulingsdistrict court’sindivid-disadvantage anmaylack of funds
Eachunconstitutional.arethe MOGOthatdeterminationual, and a constitutional

costs.its ownside shall bearpaynotindigent needancivil mattersin
is aordinarily on othersimposedcosts

inLIPEZ, Judge, dissentingCircuitcau-withapproached someto bematter
part.tion.

excellentJudge Campbell’swithagreeI
Saving Construc-ande. Abstention Becauserespect.onein all butopinion

tions betweena of differenceworldthere is
cityaofmainmarching down the streetobservedcourtdistrictThe

parkorto a sidewalkbeing confinedandits conclusionlightlynot takeit didthat
I notmessage, doone’sun­ to communicateareissue hereatthe ordinancesthat
ordinanceCity’s paradetheagree thatpossibilitytheIt dismissedconstitutional.

First with-the Amendmentcomplies withstateto theor certificationof abstention
citizens,Allexception.indigencyanis outhowever,court, the resolutionbecause

ofthe costcan affordthose whoonlynotinterpretationsubject an“fairly tonot
expresscontrol, right toahavetrafficunnecessary or substan­will renderwhich

inconcernpublicofon matterstheir viewsconstitutionalthetially modify federal
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the most powerful of our nation’s tradition- (noting that parksstreets and are “[a]t one
publical fora. See Murdock Pennsylva-v. end of spectrum”the among “places which

nia, 105, 111,319 U.S. 870,63 S.Ct. 87 by long bytradition or government fíat
(1943) (“FreedomL.Ed. 1292 of ...speech have been assemblydevoted to and de-

all,[is] available to merelynot to those bate”).
paywho can their way.”). Therefore,own

case,In this plaintiffs claim that theirI respectfully dissent portionfrom that of
access “public streets,to the quintes-thethe majority opinion allowing Augusta to
sential public fora,”traditional Int’l Soc.impose parade permit fees regardwithout

Krishna Lee,Consciousness v. 505forto an applicant’s ability pay.to
672, 676, 2701,U.S. 112 S.Ct. 120 L.Ed.2d
(1992) (citation541 omitted), may not beI.

denied based on their inability payto theA. RightsFundamental Indigentsand
required fees. In many contexts, dispari-

The right to free speech embodied in the ties attributable to wealth are not of con-
First Amendment is a fundamental consti- stitutional significance. See v.Kadrmas
tutional guarantee, and access publicto Schs.,Dickinson 450,Pub. 458,487 U.S.
spaces speakto on matters publicof con- 2481,108 S.Ct. (1988)101 L.Ed.2d 399
cern longhas been a concomitant privilege (“We have previously rejected sugges-the
of the right of expression. The Supreme tion that statutes having different effects
Court has recognized that use of the wealthyon the and the poor should on that
streets and other public places has account subjectedalone be to equalstrict

from times,ancient partbeen a of the protection scrutiny.”). Nevertheless, in
privileges, immunities, rights, and liber- multiple settings involving fundamental
ties of citizens.... parks[S]treets and rights, the Supreme Court has held that it
... have immemorially been held in is to denyunconstitutional access to indi-
trust for the public and,use of the time See,gents. S.L.J.,e.g., M.L.B. v. 519 U.S.

mind,out of have been pur-used for 102, 114-16, 123-24 14, 555,& n. 117 S.Ct.
poses of assembly, communicating (1996)136 L.Ed.2d 473 (striking down Mis-
thoughts citizens,between and discuss- sissippi statute conditioning appeal of or-
ing public questions. der parentalterminating rights on advance

Hague CIO, 496, 515,v. 307 U.S. 59 paymentS.Ct. of court fees and noting that “fee
954, (1939)83 L.Ed. 1423 (opinion of Rob- requirements ordinarily are onlyexamined
erts, J.); see Hurleyalso v. Irish-Ameri- rationality”for but that exceptions have
can Gay, Lesbian and Bisexual Group been made equal protectionunder princi-of
Boston, 515 557, 579,U.S. 2338,115 plesS.Ct. when a “fundamental interest at[is]

(1995)132 L.Ed.2d 487 stake”);(“Having availed Panish,Lubin v. 709,415 U.S.
itself of publicthe thoroughfares 718,‘for pur- 1315,94 (1974)S.Ct. 39 L.Ed.2d 702
poses of assembly (“[I]ncommunicating[and] the absence of reasonable alternative
thoughts citizens,’between [petitioner]the access,means of ballot a may not,State
is engaged in a use of the streets that has consistent with standards,constitutional
‘from times,ancient been a part of requirethe from indigentan candidate filing
privileges, immunities, rights, and liberties fees he cannot pay.”); Boddie v. Connecti-

”)of citizens.’ (quoting Hague, cut,307 U.S. at 371, 374,401 U.S. 780,91 S.Ct. 28
515, 954);59 S.Ct. Perry Educ. (1971)Ass’n v. L.Ed.2d 113 (relying processdueon
Perry Ass’n,Local Educators’ 37,460 U.S. principles to hold that maythe State not
45, 948,103 S.Ct. (1983)74 L.Ed.2d 794 deny a divorce coupleto a based on inabili-
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in shedsM.L.B.discussionIllinois, The Court’scosts); v.courtty payto Griffin
triggeringrightsthenature ofon thefight585, L.Ed.10012, 17-19, 76 S.Ct.U.S.351

government fees.scrutiny ofheightenedandprocess(1956) due(relying on891
thathad assertedThere, respondentstheato invalidateprinciplesprotectionequal

govern-that theestablishedcase lawpriorforpaya defendantthatrequirementstate “ thatprovide funds‘need not so.mentap-toprerequisiteatranscript asa trial
fundamentalevencan exercisepeopledefen-indigentanholding thatandpeal ” for thesubsidyathatarguedandrights’appel-toof accessrightequalandant has

with casesconflictparent wouldM.L.B.awhere Stateof a convictionlate review
‘gener-that the Constitution“recognizingreview); Kadr-suchaffordsgenerally cf.

gov-torightnoally affirmativeconfer[s](re-mas, 465, 2481108 S.Ct.at487 U.S.
may beaid, aideven where suchernmentaltoentitlementclaimedplaintiffs’jecting

fife, liberty, proper-orsecurenecessary tobecausetransportationbusfree school ”the government’of whichty interestscase dis-in thischallenged“the statute
(citation124-25, 117 S.Ct. 555at519 U.S.andsuspect classnoagainstcriminates

omitted).17 Supremetheresponse,Inright”).fundamentalnowithinterferes as in-casesthe citeddistinguishedCourt
aid to subsi-publicof to obtain “statedegree volving effortsthat someconcludingIn
action or toinitiatedcontexts, privatelythese the dize theirnecessary insubsidy is

inof differencesconsequencesthealleviateor dueequal protectiononreliedCourt
apartthat existedcircumstanceseconomicboth,16 appliedandorprinciples,process

125, 117Id. at S.Ct.action.”statefromfunda-of thereview becauseheightened
555.M.L.B., 519Seeat stake.interestsmental

that,(noting115-16, 117 S.Ct. 555atU.S. entitle-claimneitherhereplaintiffsThe
classi-“[ajbsent orinteresta fundamental has made avail-statethement to benefits

...scrutiny,attracting heightenedfication as taxin limited circumstances —suchable
‘isprotection standardequalapplicable other-fundingthe or Medicaidbreaks —nor

”) (quotingjustification’ gov-right”rational tothat of an “affirmativewise invoke
656, 660,Schwab, 93 personal410 U.S. to meetv. assistanceOrtwein ernmental
(1973) (per To the con-1172, 572 private35 L.Ed.2d concerns.needsS.Ct. or

review, constitutionalcuriam)). explicitanheightened invoketrary, theysuchUnder
govern-theto offset in forum thatspeakrevenue arightneed for to“the State’s

pur-ajust suchde- forfor in trustjustification ment holdsinsufficientcosts” was
implicatesthis forumclaim toof limited Theirpose.individualsaccess tonying equal

plain-TheAmendment values.M.L.B., First519 U.S. at coremeans. Seeeconomic
publicofon matterssought speaktotiffs123,117 555.S.Ct.

Regan v. Taxa-wereAmong citedthe casesjudicial 17.thearises in16. The dual rationale
Wash., 461 U.S.Representationtion withcases, process concerndue ofwhere theaccess

(1983),1997,540, 12976 L.Ed.2dS.Ct.103state-of thefairnessthe "essentialrelates to
organization’snonprofitrejected awhichadverse stateanterior toproceedingsordered

equal pro-claims, andon First Amendment"re-equal protection concernand theaction”
they entitled toweregrounds, thattectionfencing out would-belegitimacy oflates to the sup-tocontributionstax deductiblereceiveinability tosolely on theirappellants based activity, v.and Harrislobbyingport their120,M.L.B., 117at519 U.S.costs.”pay core 2671,297,McRae, 65100 S.Ct.448 U.S.However, Ginsburg notedJustice555.S.Ct. (1980), womenwhich thatheld784L.Ed.2dused anof the decisionsthat mostin M.L.B. werenecessarymedically abortionsseeking

Id.equal protection framework. funding.to Medicaidnot entitled
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relatingconcern to national and interna- value to the community as a whole.
tional affairs. Court“[T]he has frequently Where such exist,communal benefits the
reaffirmed that speech on public government’sissues countervailing interest in
occupies ‘highest rungthe of the hierarchy recouping solelycosts from the individual

values,’of First Amendment and is enti- is weaker.
specialtled to protection,” Connick v. First rightsAmendment are not abso­

138,Myers, 145,461 U.S. 1684,103 S.Ct. lute, however, and indigency does not alter
(1983)75 L.Ed.2d 708 (quoting NAACP v. that principle. As the majority explains,

Co., 886,Claiborne Hardware 458 U.S. governmentthe may impose reasonable
913, 3409,102 S.Ct. 73 L.Ed.2d 1215 time, place and manner restrictions on the
(1982); Brown,Carey v. 455, 467,447 U.S. exercise of First Amendment rights, “pro­

2286,100 (1980)).S.Ct. 65 L.Ed.2d 263 vided the restrictions justified‘are without
The First Amendment’s explicit right reference to the content regulatedof the
“peaceably to assemble” lends further speech, that they narrowlyare tailored to
weight to their in a public gather-interest significantserve a governmental interest,
ing to address common See,concerns. theyand that openleave ample alternative
e.g., Cox v. New Hampshire, 569,312 U.S. channels for communication of the infor­
574, 762,61 ”(1941)S.Ct. 85 L.Ed. 1049 mation.’ Ward v. Racism,Rock Against
(noting regulationthat of use of the streets 781,491 791,U.S. 2746,109 S.Ct. 105
implicates “the right of assembly and the (1989)L.Ed.2d 661 (quoting Clark v. Com­
opportunities for the communication of munity Non-Violence,Creative 468for
thought theand publicdiscussion of ques- 288, 293,U.S. 3065,104 S.Ct. 82 L.Ed.2d
tions”). (1984));221 see also City Council Losof

Moreover, public speech Angelesis not a self- v. Vincent,Taxpayers 466 U.S.for
pursuit;centered 789,it is speech 812, 2118,“the 104 S.Ct. 80 L.Ed.2d 772for

public.” Any (1984) (“[A]assumption that speakerthe restriction expressiveon activ­
is the primary beneficiary maywhen ityhe uses a be ifinvalid the remaining modes
public forum is incorrect: of communication are inadequate.”); Globe

Newspaper Co. v.This Beaconassumption ignores Hillthe benefit Architectur­of
Comm’n,al 175, (1stthe 100 F.3dspeaker’s 186activities for the Cir.­entire

1996). Isociety. therefore must considerHis partactivities are whetherof the
requirementthe feeprocess inby paradewhich thea societydemocratic ordi­

nance satisfies this three-partmakes inquiry.informed decisions. speaksHe
so societythat can listen and decide for The first prong easilyis met here. It is
itself. undisputed that Augusta’s parade ordi­

David Goldberger, A Reconsideration nance is content face,neutral. On its theof
Cox v. Hampshire:New Can Demonstra- ordinance also is narrowly tailored to serve
tors Be Required Payto the Costs Us- government’sthe recognized interest inof
ing Forums?,America’s Public Tex.62 recovering the costs administration,of

403, (1983) (hereinafterL.Rev. 413 “Gold- traffic-control and clean-up associated with
berger”). An individual who per-a paradesseeks held publicon streets. See For­
mit to disseminate a message sythabout mat- County v. Movement,Nationalist 505
ters of public concern in a 123,traditional 136, 2395,U.S. 112 S.Ct. 120 L.Ed.2d
public forum is thus exerting speech (1992)free 101 (“[Rjaising revenue for police
rights not onlythat are prom-explicitly services ... undoubtedly is importantan

byised the Constitution but also governmentare of responsibility....”); Cox, 312
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not beshouldthe ordinancethatmajorityfees576, (approving61 S.Ct. 762atU.S.
“ City’s pastThein that manner.read‘toexpenses andtolimited administrative

thethatsufficiently demonstratespracticetheinorderpublicofmaintenancethe
to sidewalksdoes not extendordinance”) court’sstate(quotingmatter licensed’

availableare ansidewalks thusstatute). thatandchallengedtheofconstruction
streets, along withthealternative tofreehowever, areabove, such feesdiscussedAs

steps. TheStatehouseand theparksin the contextreviewheightenedsubject to
whether streetsthus becomesquestionSeerights.Amendmentof First

the com-foruniquea forumsuchprovide555; Casey v.115-16, 117at S.Ct.519 U.S.
fora,publicotherof views thatmunication(1st106, 110-11Newport, 308 F.3dCity of

sidewalks, deemed ad-cannot beincludingCir.2002). scru-survive suchThey cannot
alternatives.equatefeespayto theunabletiny if individuals

forumpublicadequatean annecessarily requireswould be denied assessmentThat
impor-publicof objectives—on issuesspeakingfor speaker’sof theexamination

by prongaddressedconcern tomessage she wishestance—the in terms of theboth
inqui-time, and mannerplace she seeksthree of the the audiencecommunicate and

ry. Still, the match between theto reach.
not bea needforum substituteanddesiredthey are constitu­thatclaimPlaintiffs’ “ focusinquiryof mustlensperfect: ‘[T]heturnsa fee waiver thustionally toentitled

of curtailmentdegreeaon whethernotadequateanCity offersthewhetheron
remainingexists, the com-but on whetherfor dissemi­a street marchtoalternative ”adequate.’ Globeareavenuesmunicativepublicaconcernsmessage thatanating

Nat’l(quotingatF.3d 193Newspaper, 100theI shareI shall explain,issue.18 As
Dedham,Amusements, 43v. TownInc. ofprof­optionstheview thatcourt’sdistrict

Cir.1995)).(1st731, 745F.3dof the constitu­City fall shortbyfered the
Cityv.Sullivan we have beenassessing adequacy,Seetional standard. Inof
(D.Me.­92, ability126 of aF.Supp.2d toAugusta, 406 sensitive theparticularly

2005).19 message to theitsto disseminateparty
the restric-despitegeneral audiencesame

Al-Adequacy of the AvailableTheB. weNewspaper,Inat issue. Globetions
ternatives onvalidity of a ban news-theconsidered

DistrictHill Historicalin the Beaconplaintiffs racksofferedAugustathatIn finding
notedat We100 F.3d 178.march, Boston.ofa streettoalternativesadequateno

thepreventdid notregulationthepa-that the thatcourt concludedthe district
selling theirfromplaintiff newspapersside-arguably embracedrade ordinance
by ofmeansthe DistrictinpublicationstheagreeI withas as streets.walks well

among the Courtsa conflict"to resolvesythmat-only speechanalysis onMy considers18.
constitutionality ofconcern, concerning thetype expression Appealsofpublic the ofofters

sought publica fo-speakercase inplaintiffs chargingin this for athe a feefor which
129, Thepermits. S.Ct. 2395.parade 112U.S. at505rum.”

majority bypassedForsythjustices theinfivethat, despitemajority opinion notes19. The fee,asize ofpermissiblequestion of thetheparadeofSupreme Court's considerationthe challenged wasordinanceconcluding thethatForsyth, Courtthedetail inpermits in some procedural safe-it lackedbecauseinvalidindigencyan“suggest! that]did not there ofthe contentthe fee toand tiedguardsrequired.” Theconstitutionallyexception is 137, 2395.112 S.Ct.speech. Id. atinbefore the Courtindigency was notissue
in For-granted certiorariForsyth. CourtThe
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vendors,street thereby accomplishing ease,In this plaintiff Sullivan sought a
objectivethem “in verythe public parade permitforum-— in February 2004 on behalf

the District’s of a groupsidewalks—from which knownthe as the March for Truth
Coalition,newsracks are whichbanned.” 100 F.3d at 193. advocates the “worldwide
end of war and empire-building” as well as

SupremeThe Court reached a similar social and economic reform. Plaintiff Dan-
conclusion in City Council AngelesLosof singer sought a permit to peacehold a

Taxpayers Vincent,v. 789,466 U.S.for march rallyand conjunctionin with the
2118,104 S.Ct. 80 (1984),L.Ed.2d 772 Million Worker March to be held in Wash-

which involved challengea to an ordinance ington, D.C., in October 2004.20 Both pro-
banning postedall signs, including political posed parades were thus aimed at shaping

posters,campaign in the ofCity Los Ange-­ public attitudes about publicmatters of
les. The Court found that the ban did policy-the type of political speech that long
“not anyaffect individual’s freedom to ex­ has been withassociated street marches.

the rightercise to speak and to distribute Of the alternatives,available free it is
literature in the same place where the easy to conclude that parks and similar
posting signsof ... is prohibited.” Id. at fixed sites where speakers may congregate
812, 104 S.Ct. 2118. Similarly, in National are adequatenot alternative locations for
Amusements, upheldwe a bylaw pro­town achieving objectivesthe of street marches.
hibiting the showing of movies between 1 A stationary gathering whose message will
a.m. and 6 despitea.m. appellant’sthe be delivered onlyto the groupfinite of
assertion that regulationthe “foreclose[d] non-participants who also happen to be in
the opportunity to communicate its mes­ that orspot by ittravel is considerably
sage to a distinct segment of the movie-­ different from a march that inevitably will
going public” who would attend—those come into contact with waves of outsiders.
only a midnight showing. 43 F.3d at 745. A march down Main Street will display the
Although we acknowledged bylawthat the message pedestrians,to owners,business
would “diminish[] the quantitytotal of customers, and even motorists who en-
appellant’s speech in measure,some and counter the periphery of the procession
simultaneously its opportunitycurtail[ ] to while being re-routed. Although television
communicate” patronswith who preferred and newspaper coverage could enlarge the
midnight shows, we concluded that for a stationaryaudience protest, that pos-
“thwarting such an idiosyncratic prefer­ sibility depends on the judgmentseditorial
ence cannot equatedbe awith denial of media,of the and any message actually
adequate ofavenues communication.” Id. disseminated would be both limited in
In cases,each of these while some poten­ scope lackingand the immediacy of per-
tial recipients of the message may have sonal contact. If plaintiffs’ objective had

missed,been the message could still reach been to demand legislatorsthat state take
the intended audience. particular action pendingon legislation,

20. Plaintiffs' Statement of Material Facts re- who share his Accordingviews.” to the
ported soughtthat Sullivan participate Statement,to in Dansinger sought to march "as a
the waymarch “as a expressingof opposi-his way expressing oppositionof his theto war in
tion to the Iraqwar in wayas aand of Iraq, supporting the Million Worker march
publicly advocating the need for affordable publiclyand advocating the need for econom-care, rights benefits,health veterans’ and and justice America,ic in and to associate withliving wage jobs, and wayas a associatingof others to effectivelyadvocate goals.”for thosepubliclyhimself with individuals and groups
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Note,Wiseman, PayingGarysteps. Seethat the StatehouseCity’s assertionthe
Continuing ValidityTheSpeech:Freewouldalternativeadequateansteps were for

64Hampshire, Wash.however, NewPlaintiffs, Cox v.force.morehave of
(1986) (hereinafter985, 16U.L.Q. 988 n.members ofmanyaspersuadetosought

“Wiseman”) (“In spectators,ofabsencethetheirto joinreachthey couldaspublicthe
lacksexciting demonstrationthe mostin evenchanges publicforto advocateefforts

force.”). Therefore, seeksspeakerawhenpolicy.
aaboutgeneral publictheto motivatenot consti-City couldthat thefindingIn

toopportunitythepublic policy,ofmattertheusingfromindigentstutionally “block
willfixed locationafromcommunicatemessage,”convey theirtostreetspublic

for asubstituteadequateanrarely beofopiniontheoncourt reliedthe district
citydown streets.marchIII, aBandy,H.Joeexpert,plaintiffs’

however,Sidewalks, a closerpresentCollegeBowdoinatsociology professor
march, a side-thestudy of Like streetquestion.in thespecial expertiseawith

constantlyaSullivan, access to406 march provideswalkSeemovements.social
likely includethat willBandy audiencechangingProfessor124-25.atF.Supp.2d

“moving wouldof same individuals whomany of thesuperioritytheconfirmed
themovingmes- downacommunicating political processionafor observespeech”

CityAlthough theof the street.sage: middle
would beprocessionthat a sidewalknotespublicthroughmovesa march thatWith
a streetmotorists thanby morebring viewedcanstreets, the demonstrators

openbestreets wouldbecause thevariety of marchto amessageprotesttheir
directlytraveltocars would be ableaudiences, that areaudiences anddifferent
advan-that theoreticalthepast procession,constit-activists’ directa of thepartnot

ofwillillusory. motorists[B]y is Suchpublic.... tagetheuency but broader
conditionson trafficnecessitymoves be focuseda format thatthroughprotesting

inci-thangivemarch othera unable tospaces, will bepublicdifferent andthrough
parade.21of theattention thegain the attention tolikely to dentalmoreis

if thethanleaderspoliticalandmedia of theMoreover, onlynot the sizeit is
one areainlocalizedweredemonstration thethat affectsthe sidelinesoncrowd
generalthedid not inconveniencethat isIf marchconveyed. abeingmessage

way.in somepublic sidewalks, perceptiontheto theconfined
3,1/20/05, App. atDeclaration, atBandy limited, that fewerandisspacethat

accommodated,111. becan thereforemarchers
participants.number ofthewill reduceplacespublicingatheringslargeWhile

ap-reasonably acceptedattention, courtThe districtsimilarattractsometimescan
safety concernsthatpellees’ assertionconveyed by themessageaforce ofthe

participants”would-be“may deter somegroup will beprotesttypical smallmore
march ofbecausejoining a sidewalkmarching fromisgroupif thegreatermuch

the lessertraffic andneed to crossdis- thethoroughfares,city’s mainthedown
Sullivan, F.Supp.2d406routines, police presence.thandailypeople’sotherplacing

tolikelyIndeed, concerns are125. suchator the Statehouseparktoif is confined ait

(describing05, (D.C.Ala.1965) dis-107-08alongside traveledwell21. Mass marches
rightsvotingSelma-to-Montgomeryruptedhistory can havelonga andalso haveroads

7, 1965, aproposal forSee, ande.g., on Marchmarcheffect.communicativedramatic
month).100, thatsubsequent laterWallace, marchF.Supp. 104-240v.Williams
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suppress the spectators well,ofnumber as the media.” See Bandy 5,Declaration at
with shoppers and alteringothers their App. at 113.
routes to avoid the sidewalk congestion. The large signs and banners we have
The resulting reduction in the number of come expectto partas a paradeof cannot
marchers, as well spectators,as dilutes the be displayed across the narrower width of
message that is delivered: sidewalk,a and the logistical difficulty of

[B]y reducing the number of partici- suchcarrying oversized messages front-to-
pants spectators,or speakera forfeits alongback edgethe of the sidewalk un-
other advantages of Asize. dem-mass doubtedly would discourage their use. No

“conveysonstration an image powerof matter how long the procession, a small
bystandersto participants alike,and re- band protestersof carrying signssmall

the group’sinforces tocommitment its simply does not communicate the same
cause, ... appearsand to circumvent dramatic image of massive support as a
the powerelite’s to control mass commu- crowd walking six or eight carry-abreast
nication.” ing signs. Thus,street-wide excluding

Wiseman, 64 Wash. U.L.Q. speakersat n. from988 16 the streets does not simply
(quoting Stanley Ingber, The relocate theirMarketplace message. The strength of

Ideas: A Legitimizing theMyth, message1984 Duke is measurably diminished byof
1, 7);L.J. 41 n. see theNeisser, perceptionEricalso that it lacks support from

Charging Speech:Free theUser “masses.”Fees See Bandy 5,and Declaration atfor
in App.Insurance the atMarketplace Ideas, 113.2274of
257, (1985) (hereinafterGeo. L.J. 297 While the numbers —both real per-and

“Neisser”) (“[T]hose who hold unpopular, ceived—are important, they are not the
unknown, or unrepresented views can ex- only relevant factor. The tradition of a
press the strength (whenof positiontheir parade as a public event means that a
allowed in publicthe ideas)marketplace of street march commands our attention in a
only through numbers.”).their way athat processionsidewalk does not.

Street marches have the distinct advan- As a community, we look pa-forward to
tage of allowing more participants rades,to we are them,attentive to and we
march side-by-side, giving the demonstra- interrupt our everyday lives to accommo-
tion—and its message more command- date them. A parade is significanta—a com-
ing presence. BandyProfessor munityobserved event—whether purposeits is to
that the narrowness of sidewalks can affect recognize Irish heritage on St. Patrick’s
both the logistics of a march and Day,the to celebrate a sports championship,
strength of the message: a“[A]s matter of or to express gratitude to soldiers on Vet-
logistics, having a large number of people Day.erans A marcher confined to the side-

in veryfile a pathwaynarrow would make walk is thus denied the public forum that
a more snake-like procession rather than a we historically have to expressused our
mass rally procession. This narrowing of collective sentiment. See Timothy Zick,
the demonstration likelywould dampen Place,Space, Speech:and ExpressiveThe
the message because the demonstration 74Topography, Geo. Wash. 439,L.Rev.
would not look as large passers (2006)to by (hereinafteror “Zick”)460 (“In terms

22. case-specificFrom a perspective, the side- proposedlees’ parade route had room for
optionwalk here was particularly limiting. two, three,perhaps people of average size to

Deputy Police GregoireChief stated in his side-by-side.walk
deposition that the alongsidewalks appel-the
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tempo-to... akinareand demonstrationscrit-behavior, is asplacecommunicativeof
Theythe streets.voice, ofrary appropriationsasexperienceexpressivetoical
mes-politicalfunction.”). andsocialexpress specificauditoryandsight,

to sentimentspublic voicegivesages anddecades, streetsMoreover, recentin
relations.”).existing poweraboutas asymbolismpowerfulacquiredhave

expression.politicalandprotestforforum contrast, arebyprotests,Sidewalk
activistsrightscivilof 1960simagesThe particu-morewithcommonly associated

vivid,remainstreetsthrough themarching demonstra-A sidewalkdissent.larized
theinspiretocontinuethose marchesand businessspecificalinked totion is often
onprotestsstreetofgenerationcurrent whatoninstitution, attentionfocusingor

importance includingglobalofmatters — place-at thatmomentoccurring at thatis
and thepeace,andwarinjustice,racial re-thata businessexample,fortargeting,

poor.to itscommunityof ainattentiveness minori-members ofor hiretofuses serve
March,SyracuseSee, LeadIraqe.g., Vets clinic, em-or anan abortionty groups,

(de-11,World, 2007Oct.WeeklyPeople’s dispute.in aengaged laborployer
through2007 marchSeptemberscribing

As theof course.exceptions,areThereN.Y., more thanbySyracuse,ofstreets
out, rights movementthe civilCity pointsactivists, including members of2,500 peace

occa-multipleonmarchesused sidewalkIraq VeteransofchapterDrumFort
The successful1960s.during thesionsWar); JenaSupportRalliestheAgainst

rightsvotingSelma-to-Montgomery21,News, Sept.MercuryTeens, San Jose
in late March80along Highwayservice) march(from newsTimesYorkNew2007

ifpowerfulmorenot have been1965 couldmarch that“slow-movinga(describing
had been walk-of marchersthe thousandsandstreets, onto sidewalksspilledfilled

Al-road.of the10,000 the middleing downmiles,” thanwith moreforstretched
impactenormoushadmarchesthoughof suchdemonstrators, the treatmentprotesting

in coun-extraordinary time ourduringarrested inteenagers anblack Louisianasix
classmate); rights demon-equalhistory,Jani- whentry’sabeating of whitethe

Increases, thesupportMa- andPay widespreadSan hadMarch stratorstors to for
(describ-14, that aTimes, attention,2007 remainsthe factCounty June world’steo

“[tjhousandsby inadequateusuallymarch anstreet ising planned marchsidewalk
East PaloValley janitors” from the mes-whenSilicon for the streetsof substitute

Alto’s affluentof Palo to a“the heartto is unrelatedAlto to disseminatedsage be
JusticeInternationalofas partdowntown” specific locale.

TurntoDemonstratorsDay);Janitorsfor publictheto freein accessThe stakesDenverImmigration Reform,Out for otherhigher asalso becomeforum have(re-1,News, May 2007Rocky Mountain
haveaudiencesreaching massformethodscitiesother“Denver andthatporting

forof reachand outexpensivemoregrownroundhost anotherwillthe nationacross
citizen.averagethethat thetoday to demonstratemarchesof

to allgain accesscannotspeakers[A]llis stillreformimmigrationcampaign for
many speakersexample,Forforums.Indeed, it to the“takingway”).under

broad-or radiotelevisionaffordcannotactivist mes-part of theis itselfstreets”
un-time, espousingspeakersandcastinghave theordinary peoplei.e.,sage, that

massmay find theviewsconventionalin theirwaypublicthetake overtopower
reason,For thisunreceptive.mediaZick, 74 Geo.change. Seeof socialpursuit

ac-arewhichand parks,streets(“Parades, publicprotests,471L.Rev. atWash.
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’cessible to speakers regardless of their cal inrally person.... protestsPublic are
financial resources or appeal,media atare the heart of the First Amendment and
vitally important public forums. Main- are critical for incubating civic engagement
taining publicfree access to streets debate.”)and and encouraging spirited (quot-
parks helps insure a composedmarket ing Hodgkins Peterson,v. 1048,355 F.3d
of a wide range competing (7thof ideas. Cir.2004));1063 Crocker,Thomas P.

Displacing Dissent: TheWiseman, Role ‘Place’ in(foot-64 U.L.Q. atWash. 986 of
First Jurisprudence,Amendmentomitted);notes 75see also Santa Monica

2587, (2007) (“[T]heFordham L.Rev. 2590Food Not Monica,Bombs v. Santa 450
Internet does not(9th provide1022, Cir.2006) for(“As serendipitousF.3d 1036 tradi-
occasions to encounterfora, otherspublictional face-to-faceparks, sidewalks, and
or to discover the new or‘provide the strangestreets a infree forum for those who
both a publicsocial and Zick,setting.”);cannot afford 74newspaper advertisements,

(“ThereGeo. Wash. L.Rev. atinfomercials,television 484 is noor billboards.’
question that anforaThose abundance of speechmust not be regulated too re-

placetakesstrictively, in places;lest these newthey butbecome courtsunavailable to
recognizemustthose who that speechlittle this qualita-have or no isrecourse to

other, tively and, quite often,costly,often areas public quantitativelyfor dis- dif-
course.”) (citation ferentomitted); speechfrom in realBandy places.”). TheDecla-

7, (“[S]ocialration at streetsat thusApp. only115 remain the publiclymove- ac-
ments have verynone or cessible forumfew speakersalternative that offers both
methods to the immediacy personalcommunicate oftheir contactmessage and—in
other than low-cost contrast todemonstrations in sidewalks—thepub- poten-realistic

spaceslic streets.”);and tialNeisser, for attracting a large74 Geo. audience and
atL.J. 297.23 widespread powerfulattention with a mes-

sage byundiluted space constraints.Although the providedinternet has new
fora for communicating largewith num- sure,To be the Constitution does not

people, websites,bers of blogs and guaranteeother every speaker her forum of
publicly accessible online opportunities See,are choice. e.g., v. Soc.Int'lHeffron for
not substitutes for the face-to-face experi- Consciousness,Krishna 640, 647,452 U.S.

have,ences that “from times,ancient 101 2559,been (1981)S.Ct. 69 (“ItL.Ed.2d 298
parta of the privileges, immunities, rights, is ground[ ] common ... that the First

and liberties of citizens.” See Menotti v. Amendment does guaranteenot the right
Seattle, 1113, (9th409 Cir.2005)F.3d 1174 to communicate one’s views at all times
(Paez, J., concurring in part and dissenting placesand or in any manner maythat be

(“‘[T]herein part) is no desired.”).internet connec- As earlier,noted an alternative
tion, no telephone call, no television cover- need not have precisely the impactsame to
age that can compare to attending a politi- be “ample,” see Vincent,Taxpayers 466for

23. Professor Neisser also impor-noted the dissatisfaction,safety valve for genuine dis-
tance of ensuring publicfree fora: publicof policy,cussion ascertainment of

The forms,first newmayamendment scientificnot ormandate truths culturalor and
even tolerate governmentaffirmative individual self-development, public sys-action the

disparitiesto overcome must,the expression minimum,in tem ofcommunica- at a
tive wrought byeffectiveness replicatingthe privatemarket- avoid the pricemarket's
place's pricing structure differingand the therebystructure and reinforcing inequi-its
financial competingx-esources of groups. ties.
Yet, if the first amendment is to (footnotesassure a 74 omitted).Geo. L.J. at 297
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theparticipants,andspectatorsof2118; bersNews­812, Globe104 S.Ct.atU.S.
biggerandbolderto accommodateHowever, spaceunderat 193.100 F.3dpaper,

by aattention drawnthe focusedsigns,re­heightenedofmeaningful standardany
“takingsymbolic power ofand theparade,am­beforum cannotview, that alternative

it to the streets.”themakethatqualitiestheit lacksple if
for ex­forumpowerfuluniquelyastreets Taxpayersimplicates whatThis case for

thereby indigentleavesandpression, valuable oruniquelynot: “adidVincent
tothey seek influ­publictheandspeakers communication,” 466ofmodeimportant

di­substantially different andaence with 2118, that has “im-812,at 104 S.Ct.U.S.
experience.First Amendmentminished the usein formemorially been held trust

in Tax­sign ordinancetheupholdingIn 515, 59atHague, 307public,”of the U.S.
Vincent, concludedthe Courtpayers message communi-for Because a954.S.Ct.

theto believe”“no reasonthere wasthat apowerful,uniquelyiscated in the streets
onsignspostingofbenefitsexpressive paytowho is unableAugustaspeaker in

obtainednot becouldpropertypublic march hashold a streetfee topermitthe
812, 104at466 U.S.means.through other fee barrieralternative. Thatadequateno

of a tradi­Noting the absence2118.S.Ct. given gov-theunacceptableparticularlyis
polesutilitytopublic accessright oftional inthe publictrustee forrole asernment’s

“compara­communicationofpurposesfor andexpressiveforsafe accessproviding
public streetsforrecognizedthatble to Cox, 312Seeof the streets.other uses

2118, the814,at 104 S.Ct.id.and parks,” 574, Consequently,762.61 S.Ct.atU.S.
observed:Court city’stherequires thatthe Constitution

as-generalNotwithstanding appellees’ indigency ex-include anparade ordinance
concerning thein their briefsertions ception.

thenothing inposters,utility politicalof
II.ofpostingthat theindicatesfindings

is apropertypublicposters onpolitical a feethat providingmaintainsCityThe
ofimportant modevaluable oruniquely virtuallybeindigentsfor wouldexception

abilitycommunication, appellees’or that mini-Withoutto administer.impossible
effectively is threatenedcommunicateto im-anddesigningofchallengesmizing the

ex-onever-increasing restrictionsby experi-issystem,such a thereplementing
pression. havecitiescontrary. Othertoence the

812, 104 inprovisions2118.Id. S.Ct. waiverindigencyat included
schemes, adopted varioushaveandtheirconsideringHere, contrast, areby we

“ Ineligibility.determiningforapproachesprop-forumpublic‘[traditionaltoaccess
“” of asponsorexample, aPittsburgh, forpositionspecialaerty,’ ‘occupieswhich

” protectedexpressive eventor otherparadeprotection,’of First Amendmentin terms
not bewillAmendmentby the First813, (quoting2118 United104 S.Ct.id. at

any otherorapplication feecharged the171, 180, 103Grace, 461 U.S.v.States
auponincluding for traffic(1983)). And, control—1702, costs—L.Ed.2d 73675S.Ct.

establish indi-Toshowing indigency.ofdescribed, communicationthehaveas I
asubmitmustsponsoreventgency, theandstreets side-between thedifference

that:certifyingnotarized affidavitsubstantial, physicaltheirdespiteiswalks
the(1) imposed exceedto beThe costsmaymarchwhosespeakerAproximity.

sponsor/organ-theofresourcesavailableof Main Streetdown the middleproceed
sponsor/organizationand theizationadvantages larger num-has numerous —
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does not reasonably foresee such funds indigency exception “[f]or individuals and
becoming available within a organizationsreasonable with limited financial means”
period after the Event; and if “such burdens substantially threaten the
(2)The sponsor is not ability ofcharging partic- such individuals and organiza-
ipation fees or other tionsadmittance tofees to obtain a parade permit.”

generalthe public §for the Special 447.150. TheEvent director of public works
and nohas sponsorother maythat is waive the paradeunder- requirements under
writing costs. the following circumstances:

Pittsburgh, Pa., (1)Code of All paradeOrdinances applications. The pa-
§ 470.06(d)(1), (2).24 The Minneapolis rade applicantor- and personeach respon-
dinance sets a parade$25 permit sible forfee and organizing the parade must
also requires applicants certify (1)thatexpense each:—without publicreceives as-
to citythe sistance, (2)—to or receives average family

(1) ... provide income whicheither is less thanauthorized onecivilian hundred
policeor personnel twenty-five (125) percentat all ofintersections the federal

requiring poverty line, (3)traffic-control orpersonnel. cannot support his or
her(2) family and his... orprovide herself and alsovolunteers to monitor
satisfy the requirementsthe barricades ofat all sectionintersections not
447.120 withoutrequiring substantialtraffic-control hard-personnel, as
ship ....bydetermined the department of public

works and (2)policethe department. Parade applicants organiza-for
(3) ... provide, tions. In addition, ifinstall theand proposedremove pa-the

radebarricades, is besigns to for,and conducted on of,delineation equip- behalf
or byment as an organization,bydirected theeither applicantthe director shall

of public discloseworks or assets held inthe thechief of police name ofor such
organization.their designees. The parade applicant
must(4) certify to... the best ofdefend hisand or herhold the city harm-
knowledge that the mission,less from all claims, operation,demands, actions or
or existence of theaction, organizationcauses of of will bewhatsoever nature or
substantiallycharacter, threatened if thearising require-out of or by reason of
ments of sectionthe 447.120conduct mustof bethe satis-activity byauthorized
fied by the organization.such permit, including attorney fees and

expenses. Id.
Minneapolis, Minn., Code of Ordinances There are undoubtedly threshold diffi-
§ 447.120. However, the city provides an culties in these systems of deciding who, in

24. Pittsburgh's application fee for "First $500hours is while $3,000the maximum isAmendment Activity” is set at an amount that for paradea on a weekend or city holiday that"reflects the cost of evaluation and scheduling lasts more than two §hours. 470.04. Howev-the §event.” 470.04. cityThe requiresalso er, citythe assumes the first $750 of "all costspayment of "cost recovery fees” thefor cost associated with First Amendment Activity, Pa-of providing public safety publicand works rades, community events and parties.”blockservices. § 470.06. The total applica-for the § 470.06(d). Costs cityfor services that ex-tion and cost recovery paradesfees for may ceed $750 splitare equally between Citythenot specifiedexceed amounts varythat de- and Specialthe sponsor,Event with paradespending parade'son the timing and duration. being subject to the maximum fees stated inFor example, the maximum charge for a § 470.04. Id.weekday parade lasting no more than two
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activities.”nonspeechtocomparisoninA tiesexemptions.the feefact, forqualifies
atNeisser, L.J.74 Geo.411; alsoseeId.avail-thefees “exceedthatdetermination

inherently dis-(“[Pjolice feesservice332sponsor/organiza-theofresourcesable
gather-publicagainst plannedcriminateorgani-theof“existencetion,” or that the

thewhichpurposes,expressiveforingsif itsubstantially threatened”bewillzation
protect.”).todesignedisamendmentfirstinvolvesfeeparadeapaytorequiredis

ofallocationaboutjudgmentssubjective argu-policyHence, plausibleathere is
neednonprofitaDoesresources. financinglimited forresponsibilitythement that

newslettermonth’smailing thisforego in forapublicto activitiesFirst Amendment
toreallocatedcan beof postage large.the cost communityso atthebelong toshould

need to reas-Does it aexpenses? minimum, subsidy isparade governmentaaAt
who otherwiseparticipants indi-sign parade whenimperativeAmendmentFirst

traffic con-toplacards re-carrying paytobe meanswould lack thewhoviduals
62Goldberger, Tex. pow-uniquelySee to aduties? accesstrol fees seekquired

pro-that “Cox(noting ofpurpose410-11 theat forum forL.Rev. publicerful
determining what publicfor concern.no ofstandards on a mattervides speaking

and thatcharge”oppressiveanconstitutes forprohibitivenot beThe needcosts
awhether“not indicatedidthe Court necessarily bornenorgovernments,local

percent,tendepletemightthatcharge target oflikelyentity. thesingle Asby a
aoffifty percentorpercent,twenty-five concerns, cityawith statewideprotestors

or whethertreasury is excessivespeaker’s Au-capitalas the statethat serves —like
tolerable”); Bandyseecharge isasuch cof-tolook statecouldgusta reasonably—

(“[Tjhere7, at 115App.Declaration at draw-marchesfinance streethelptofers
onimposedfeeswherebeen caseshave state.throughout thefroming residents

and the home-poor peopleformovements Al-at 340-42.Neisser, L.J.74 Geo.See
public demonstrationsto holdin orderless toapplicantsindigentternatively, allowing

strainingsubstantially theofthe effecthad per-their own trafficprovide monitors —
becauseorganizationsof thoseresources by thetraining providedpriorhaps with
organiz-heavily upon volunteerrelythey thehelp reducedepartmentpolice —could

regular sourcesorhave officesand noers ap-Othermonitoring parades.25cost of
income.”).of government’sbalancing theforproaches

however, speak speak-and thecostsquestions, recoupingof inThese sorts interest
any- seemcharging the streets alsoinherent in right of access toproblemsthe er’sto

lackpermits whoFirst Amendment applicantsof forfor the exercise viable:one
city feeto meetways.public mayand be ableotherrights in streets resources

fundfee is af- on-the-sceneparade througha requirementswhomthose forEven
paytoopportunityprospectthe if theby raising offeredbe deterredmayfordable

event, shorterperhapsfi- ortodollars theirthousand afterseveralpayingof
designatedbeIndeed, couldperiodstimethe fees routesmessage. ortheirnance

marches, speaker’sthecontrol, long assotraffic for suchpermissibledeemed —for
compromised.improperlynotmessage is[ ]“the servicesfor sameexamplefor —are

deviseofficials couldgovernmentcharge to Creativenon-withoutroutinely provided
meet constitution-sidewalks, solutions thatadditionalstreets, andofusersspeech

requirements.alspeech activi-thereby “devaluing]parks,”

Neisser, atL.J.Alto, 74 Geo.Seean California.reported that suchNeisserProfessor25.
n. 387.339City of Paloadopted by theapproach was
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III.

When fundamental interests are at
stake, the Supreme Court has held re-
peatedly that governmentthe may not
deny equal access to indigents solelybased
on their inability payto required fees.

rightThe to march in the streets to dis-
seminate a message publicof concern is at
the core of the First Amendment and
could not be more Thus,fundamental. a
parade ordinance that conditions access to
the streets abilityon to pay with-cannot
stand the heightened scrutiny applicable to

because,such limitations for the reasons I
have explained, the streets are a uniquely
powerful forum for reaching a wide audi-
ence to express views publicon policy. No
speaker may be denied access suchfor
expression in that forum based on an ina-
bility payto the associated costs. The
district court held correctly that “the Pa-
rade Ordinance must afford a fee waiver
for those pay.”unable to 406 F.Supp.2d
at 126. I respectfully dissent from the
majority’s contrary conclusion.
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