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byandregulation,2 is refuted theate the
Ralph al.,Indeed, Plaintiffs,McKENNA etregulation.of thelanguageplain

Appellees,permissive,is not it is man-regulationthe
adatory: constitute withdrawal.”“shall

v.
IJ,any discretion in theEven were there

FIRST HORIZON HOME LOANclearlythere was no abuse.
CORP., Defendant,

Appellant.contends thatAguilar also the IJ
by pretermittinga matter of lawerred as No. 06-8018.

waiver, byandapplication findinghis for
voluntaryhim ineligible departure.for United States Court of Appeals,

Aguilar particularraise these ar­failed to First Circuit.
BIA,guments theybefore the and thus are

6,Heard Dec. 2006.INS, 10,Operewaived. See v. 267 F.3d 14
(1st Cir.2001) (arguments never raised be­ 29,Decided Jan. 2007.
fore the BIA are waived for tofailure

remedies).exhaust administrative

Finally, Aguilar argues that BIAthe
summary procedureviolated its affirmance

because the IJ’s decision was incorrect.
1003.1(e)(4).§8 C.F.R. premiseSee The

argument already rejectedof the has been
so we are not concerned with questionthe

summaryof use of pro-the the affirmance
jurisdictioncedure or whether we have to

review the BIA’s choice to use proce-the
Gonzales,dure. See Hoxha v. 446 F.3d

(1st Cir.2006).210, 220-21

The petition for review is denied.

case, INS,2. In an earlier v. 41 F.3d 19 deportationcourt wouldBaez review a order. See
(1st Cir.1994), provi-we addressed a different agreeid. at 22. We that does not con-Baez

law, 106(c) INA,§sion of then of the which trol this case.
provided departed,that once the alien had no
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Hefferon, whom U.withThomas M.
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Buckley KolarB. andRobert Serino
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Asso-ciation, FinancialAmerican Services

Bankers,ciation, CommunityAmerica’s
Association, ConsumerBankersConsumer

Coalition, Policy Coun-HousingMortgage
Roundtable,Servicescil of the Financial

Association, amiciMortgage Bankersand
curiae.

Lefebvre, with whomM.Christopher
Edelman,Lefebvre, P.C., A.DanielClaude

Combs,Edelman,Kolbus, andA.Heather
brief,Goodwin, onLLC wereLatturner &

appellees.for

STAHL,SELYA, Judge,CircuitBefore
HOWARD,andJudge,CircuitSenior

Judge.Circuit
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SELYA, Judge.Circuit First practicesHorizon’s had victimized
countless others. on premise,Based thisinterlocutory appeal requiresThis us to
they purposed to sue on behalf of a class oftime,explore, for the first the crossroads
Massachusetts consumers who had re-at which class-action rules intersect with
ceived similar loans and (allegedlysimilarofprovisionsthe rescission the federal
defective) rescissionarynotices of rights(TILA),Lendingin Act 15Truth U.S.C.
from duringFirst Horizon a particular1601-1667,§§ and its Massachusetts coun-
time respectframe. With to putativetheterpart, the Massachusetts Consumer
class, plaintiffs soughtthe a declaration(MCCCDA),Disclosure ActCredit Cost

anythat class member who elected to doLaws ch. 140D. AfterMass. Gen. careful
so could rescind his or her credit transac-terrain,consideration of this nuanced we
tion with anyFirst Horizon at duringtimeconclude that the district court lacked the

three-yearthe statutoryextended defaultcertify aauthority to class of residential
period (notwithstanding the expiration ofmight potentially eligi-borrowers who be
the shorter three-day period described inrescissionary Consequently,ble for relief.

notices).the rescission First Horizon de-from,appealedwe the decisionreverse
nied the material allegations of the com-order,vacate the class certification and
plaint anyand resisted suggestion thatproceedings.remand for further
class certification might appropriate.be

I. BACKGROUND season,In due certain of plaintiffsthe
(McKenna Lillie)and Laurie moved for2004,In plaintiffs, RalphMarch the G.
class certification. See Fed.R.Civ.P. 23.McKenna, Deane,Glenroy and llene and
First Horizon opposed the motion. TheLillie,Christopher and Laurie all Massa-
district court referred the matter to ahomeowners, complaintchusetts afiled in
magistrate judge. After some skirmishingthe United States District Court for the

class,over the definition of the magis-theDistrict of thatallegingMassachusetts the
trate judge recommended, in a clarifyingdefendant, First Horizon Home Loan Cor-
report, that a class be certified as follows:(Firstporation Horizon), had violated both

the TILA and the MCCCDA in the course All natural persons who obtained non-
of various home-refinancingMassachusetts purchase money loans from First Hori-

Specifically, plaintiffstransactions. the zon ... 1,on or after April 2003 and
contended that First Horizon had inaccu- who received a Notice of Right to Cancel
rately disclosed information pertaining to (1)in where;[a form ...described] the

statutory and,consumers’ rescission rights loans were bysecured the borrower’s
subsequently, had failed to respond appro- (2)residence;Massachusetts the loan
priately requeststo for the rescission of purposeswas for other than the initial

refinancings.residential In plaintiffs’the construction or acquisition of the resi-
view, these violations of the TILA and (3)the dence; and partall or of the loan
MCCCDA entitled them to rescission of proceeds were used to refinance a loan

'their statutoryloans and damages. bymade someone other than First Hori-
zon.point,To that the action seems unre-

that,markable. What makes it unusual is McKenna v. First Horizon Home Loan
in addition to their claims for (D.Mass.2­individual- Corp., 291,429 F.Supp.2d 316

relief,ized plaintiffs 006).1the asserted that The class definition contained cer-

1. In a arrangement,somewhat unorthodox magistratethe judge's original report and
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15 U.S.C.practices.”...here; also creditexclusions, itnot materialtain
1601(a). goal,thisaccomplish§ Toexcludedshall beperson“nothatprovided

creditors to dis-requiresTILAthepersonthatbecausesimplyclassthefrom
allclose, accurately, theclearly andsubjectoff thepaidorhas refinanced

of consumer creditmaterial termsjudge’sFinally, magistratetheId.loan.”
v. Ocwentransactions. See Beachthat, if thestipulatedorderrecommended

Bank, 410, 412, 118523Fed. U.S.takesucceeded, relief wouldclassaction
(1998).1408, 566140 L.Ed.2dS.Ct.any classthata “declarationform ofthe

transgress this base-creditorsWhento re-may seeksowho desiresmember
rule, subject both tothey areline(quotingId.transaction.”theirscind

andfor willfulpenaltiescriminalcomplaint). Shouldamendedplaintiffs’
violations, see 15 U.S.C..knowingissue, of themembersa declarationsuch

1611, claims for§ and to debtors’couldto rescindwho then electedclass
1640(a).§damages, see id.of amountsto seek reimbursementproceed

damages, andstatutorypaid,previously toprotectionprovidesThe TILA further
id. at 297.attorneys’ fees. See a three-by guaranteeing themconsumers

theycooling-off period within whichdayobjected on diversHorizonFirst
reason,noany reason or formay, forcourt nonethelessbut the districtgrounds,

transactionstypescertain of creditrescindjudge’s clarifiedmagistratetheadopted
refinancings). Seeresidential(includingat 294.in See id.full.recommendation
essentially restores§ Rescissionid. 1635.sought interloc-Undaunted, First Horizon

ante; termi-creditorquo thethe statusordercertificationof the classutory review
anyreturnssecurity interest andnates its23(f). Becausetopursuant Fed.R.Civ.P.

exchangein forthepaid by debtormonieslegal issuesunsettledimportantthe andof
funds orof all disbursedlatter’s returntheim-financialand the substantialinvolved

1635(b).§ IfSee id.property interests.grantedwethe orderpact portended,that
dis-adequatelynotto rescind isrightthe23(f) ofin the exercisepetitionthe Rule

however, whichclosed, periodthe withinMgmt. Hold-See Wastediscretion.our
to is extendedmay elect rescindthe debtor288, 293-Mowbray, 208 F.3dv.ings, Inc.

consummationyears afterup threefor toCir.2000). expe-anthen issued(1st We94
v. Cham-See Palmerthe transaction.oforal ar-and heardbriefing scheduledited

(1st24, Cir.2006);27Mortg., 465 F.3dpion6, 2006.on Decembergument
226.23(a)(3).§ The12also C.F.R.see

rescis-elongatedthisclaim thatplaintiffsSCHEMETHE STATUTORYII.
case.in thisperiod appliessiontheodyssey throughourbeginWe

intendedprocess isby summariz­ rescissionTheclass-action wilderness
and debtorun­ the creditorprivate, withstatutory provisions that to being the

rescis­givenof alogisticsout theworkingclaims. Con­plaintiffs’thedergird
Bank, 412Mut.Belini v. Wash.TILA in “to sion. See1968enacted thegress

Cir.2005).(1st all17, Not debtorsof 25F.3dmeaningful disclosureassure a
(or know) havethey beenthatsuspectwhocon­protect“to thecredit terms” and

will choosesubjected to a TILA violationandinaccurate unfairagainstsumer

citechronological) We thereforerecommendation, fashion.notclarifying report andher
recommendation, they constituted aas ifdistrict court’s decisionsthe to theseand

clarifying report andadoption recom-of the whole.seamless
(buttogetherreported in serialaremendation
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rescind, large partto in because rescission inthe rescission claims this case invoke
MCCCDA, that,proceeds theyreturn of loan to the agree givenentails the the also

statutes,Ralph congruenceJ. Rohner & H. the thecreditor. See Fred between two
¶ 12.08, the TILAMiller, Lending supplies applicablein at the rulesTruth 881 of

(2000). If, however, decision.a electsdebtor to
rescind, mechanics of rescissionthe are

III. ANALYSISthe debtor notifiesuncomplicated: the
writing his or operationin of her desire to We turn now to thecreditor of these

rescind, inrespondand the creditor must to statutes the class-action context. On
appeal,twenty days.within First Horizonthat election See 15 advances a wide-

1635(b). During ranging array.§ asseverationalresponse flagshipthis ItsU.S.C.
claim thatmay complycreditor is the district court erred inperiod, the with the

because,certifying the class as arequest, entirely,resist rescission or matter ofagree
law, class actions for rescission are un-seeking equitableto whilerescission modi­

(and, therefore,available under theMiller, TILAfications. See Rohner & supra
MCCCDA).¶ amici,under the The8.04, whoseat 648-49. disagreementsShould

appreciate,assistance we have anarise, filed eru-ensue problems party mayor either
dite in supportbrief of claim.this Werepair to a federal court. LargeSee v.
start there.Servicing. Corp.,Conseco Fin. 292 F.3d

52-53 (1st Cir.2002).49, We review orders granting or de­
In addition to individual claims for re- nying class certification for ofabuse dis­

statutory damages,scission and the TILA Cos.,cretion. TilleySee v. TJX 345 F.3d
expressly acknowledges potential (1stthe for 34, Cir.2003).39 district court“[A]
damages byclass actions capping statutory abuses its discretion awhen relevant fac­

violation,damages single repeatedfor a in tor deserving significantof weight is over­
cases, $500,000atmultiple the lesser of or looked, or improperwhen an factor is ac­

one percent of the creditor’s net worth. significant weight,corded or when the
1640(a)(2)(B).§See 15 U.S.C. There is no court appropriateconsiders the mix of fac­

comparable provisionclass-action in 15 tors, palpablebut commits a judg­error of
(the§U.S.C. 1635 section of the TILA ment in calibrating the decisional scales.”

rescission).that deals with Pritzker, (1st1239,v.Dopp F.3d38 1253
Cir.1994) (quoting United States v. Rob­Except for a modest in regardvariance
erts, (1st Cir.1992)).17,978 F.2d 21 With­to the periodlimitation variance that is—a

rubric,in this a necessarilydistrict courtof consequenceno here —the MCCCDA
abuses its discretion when its decision ormirrors its federal counterpart. This is
judgment depends upon an incorrect viewaccident;not an the legisla­Massachusetts
of the law. Rosario-Urdaz v. Rivera-­closelyture modeled the state law after
Hernandez, (1st219,350 F.3d 221 Cir.­Co.,the TILA. Lynch SignalSee v. Fin.
2003). And, finally, a district an­court’s503, (1975).732,367 Mass. 327 N.E.2d 734
swer to an legal question,abstract evenis, therefore,It common ground that the
though made in the reachingcourse of aMCCCDA should be construed in accor­
generally discretionary judgment, engen­dance with the TILA. See In re Desrosi­
ders de novo review. See v. Knoxers, (Bankr.D.Mass.­ Tardiff716,212 B.R. 722

(1st Cir.2004).County, 1,365 F.3d 41997); Servs., Inc.,Mayo Keyv. Fin. 424
862, 1311, (1997).Mass. 678 N.E.2d 1313 putativeThe inclass this case is aimed

Thus, thougheven parties agreethe clearingthat at waythe for rescission claims.
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Thus, principalthe issue before us is is not claims,available for rescission direct
whether TILA claims focused on rescission or declaratory, (and, thus,under the TILA
are maintainable in a class-action format. MCCCDA).under the groundWe this
This impressionissue is one of first here. holding primarily on our conclusion that

it,The Fifth hasCircuit addressed howev­ Congress did not intend rescission suits to
er, holding squarely that rescission class receive class-action treatment.
actions are not maintainable under the

“In determining congressional in­TILA. See James v. Home Constr. Co. of
tent, we employ the traditional oftoolsMobile, Inc., 727, (5th621 F.2d 731 Cir.­
statutory construction, aincluding consid­1980).
eration of the language, structure, pur­The James court holding pri­based its
pose, and history theof statute.” Estey v.on amarily conclusion Congressthat in­
Comm’r, Dep’t Servs.,Me. Human 21of“purelytended rescission to be a personal

1198, (1st Cir.1994).F.3d 1201 Thus, weremedy”—a status inconsistent with the
begin presentthe inquiry with the TILA’sclass-action mechanism. Id. A number of
text.district courts have echoed this refrain.

These courts emphasizedhave that rescis­ Class specificallyactions are ad­
claims,sion damages claims,unlike are not dressed in the section of the TILA relat­

subject anyto aggregate statutory cap ing to damages. See 15 U.S.C.
and, therefore, actions,rescission class if 1640(a)(2)(B).§ is, however,There no
permitted, easilycould render a creditor comparable ofmention the class-action

See, e.g.,insolvent. Gibbons v. Interbank inmechanism the section that deals with
Funding Group, 278,208 F.R.D. 285-86 §rescission. See id. 1635. longWe have
(N.D.Cal.2002). They also have noted the that,recognized ordinaryunder circum­

anyof necessityabsence deploymentfor of stances, the inclusion of a specific provi­
the inclass-action vehicle this context due in partsion one aof statute and the ex­

availabilityto the of monetarysubstantial clusion of the provisionsame sort of in
attorneys’recoveries and fees in individual another part of the same statute should

See, e.g.,rescission cases. v. Sec.Jefferson be treated as deliberate. See United
Servs., Inc.,Pac. 63,Fin. 161 F.R.D. 68-70 Green, (1st434,States v. 407 F.3d 443

(N.D.Ill.1995). Cir.2005). Consequently, the invariation
caseThis law notwithstanding, ques-the the treatment of class inactions the two

tion is not free from doubt. Some district relevant sections the TILA stronglyof
courts, below,like the court have suggestscertified that didCongress not tointend
TILA rescission theoryclasses on the that ainclude class-action mechanism within
nothing in languagethe of the TILA ex- id.;the compass of section 1635. See see

prohibitspressly the maintenance of re- Walker, 167, 173,also Duncan v. 533 U.S.
See,scission class actions. e.g., Rodrigues 2120, (2001)121 S.Ct. L.Ed.2d 251150

Co.,v. Mortg. 147,Members 226 F.R.D. (applying this principle statutoryof con­
(D.Mass.2005);153 v.McIntosh Irwin Un- context).in an analogousstruction

Trust, Co.,ion 26,Bank & 215 F.R.D. 32- course,Of the provisionclass-action in
(D.Mass.2003);33 Williams v. Empire damagesthe TILA’s section is in the na-

Funding Corp., 428,183 F.R.D. 435-36 Thus,cap.ture of a anythe exclusion of
(E.D.Pa.1998).

mention of class from theactions rescis-
follow James and today provisionhold conceivablyWe sion could tolead

that, law,aas matter of class certification conflictingone of two conclusions: Con-
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levelshigher toleranceprovidetoTILAmay have intended rescissioneithergress
inmistakesremedy viewed as honesta class for itas whattotally unavailableto be

intend-may obligations.it have Seeor out disclosurecarryingTILA milieuin the
to available ofactions be Lending Act Amendmentsrescission class Truth ined

cases, subjectnot 104-29, 3,TILAunrestrainedly §in Stat.1995, 109No.Pub.L.
findWelimiting conditions.any specialto 271, 272-73.

likely.moremuchthe first alternative madestep, Congresstaking thisIn
plain unre-thatIt is nose-on-the-face designedit hadalthoughthatmanifest

availability rescis-forstricted class action consumers, it hadprotectTILA tothe
for vastopen the doorclaims wouldsion would be madethat lendersnot intended

thatestimatesHorizonFirstrecoveries. liability for relative-overwhelmingfaceto
case, the dis-shouldthisexposure inits ofkey proponentAly violations.minor

re-certification ordercourt’s classtrict awareness,expressed anlegislationthe
approximatelyintact, bewouldmain during the floorby othersacknowledged

inconsiderably ex-$200,000,000.2 isThis re-debate, “threat of wholesalethat the
(the $500,000of orlessercapthecess of to ourdangera realpresents]scissions

worth) Congressthatnetofpercentone financing.” 141of homesystemmodern
damagesforestablishedpainstakingly (statementS14566, of14567Cong. Rec.

15 U.S.C.actions. Seeclass D’Amato). amendments,The Sena-Sen.1640(a)(2)(B). CongressthatThe notion§ stated, “in-specificallyweretor D’Amato$500,000 re-liability to withwould limit liabilitydevastatingcurtail thetended toallowing skytheremedy whileonespect to
sys-housing financeourthreaten[s]thatto anotherrespectthe limit withto be
thatattributedId. The senatortem.”cre-same violation strainsremedy for the

liability” theprospect “devastating —to—dulity.
“the mostdemandingsuitsonslaught of

moreover, ofHere, have thewe benefit Truthremedy underdraconian available
in­Congress’sofconfirmatory evidence Id.Lending Viewedin —rescission.”Co., 16Mortg.AIBIn Rodash v.tent. readilybackdrop, it becomesagainst this

(11th Cir.1994), the EleventhF.3d 1142 toleranceproviding higherthatevident
viola­a creditor’s TILACircuit held that “critical tominor violations waslevels for

mortgagea loan.ofjustifiedtion rescission a fi-be[en]what couldavert[ing] [have]
to deci­Responding thatSee id. at 1147. mortgagein indus-nancial disaster the

sion, a onCongress enacted moratorium (statement ofat 14568 Sen.try.” Id.
aswhat it characterizedclass actions for Mack).

(including therelatively minor violations
the rescissionpersonal nature ofTheform disclo­incorrectof an forselection

history aremedy gives legislativethistyperights preciseof rescissionsure —the
highly individual-quality. Thehere). compellingTruth inSeeat issueof violation

and theprocessof this1995, ized characterRelief Act ofActionLending Class
may render161, that occur104-12, 2, 109 range variations§ Stat. 161-­ ofPub.L. No.

with a sen-largely incompatibleto the rescissionproceeded amendCongress62.

average$200,000,000 ofonly anappears to be and recoverestimate rescind2. The
$22,000 $10,000recovery approximately apiece, would be liablea of First Horizonbased on

8,900 $4,450,000.of figurefor each of estimated members dwarfthe That would stillfor
out,plaintiffs pointAs theputative $500,000the class. damagesceiling placed on classthe
onlymay high. ifbe But eventhis estimate actions.

members elect topercent the classfive of
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of thedeployment purpose,sible class-action mecha- for that appropriateclass relief is
in broughtnism. civil actions in federal court.”

Yamasaki, 682, 700,v. 442 U.S.Califanotoplaintiffs attemptThe blunt the force
2545, (1979)99 S.Ct. 61 L.Ed.2d 176 (quot-reasoning directlyof this both and indi-

1).ing BuildingFed.R.Civ.P. on this foun-rectly. In a frontal assault on what we
dation, they posit that Congressbecausegleaned legislative history,have from the
did expressnot such an inintent the textthey out that inpoint Congress, the 1995
of the TILA’s rescission provision, rescis-amendments, acted to limit the contours of
sion permissible.class actions arecompilationthe TILA’s of substantive vio-

lations rather than problem, however,to restrict Theavailable is that plain-the
this, theyremedies. From thatreason tiffs wrest the quoted statement from its

Congress’s actions are not evidence of an moorings.contextual When viewed within
liability. environment,intent to rescissioncircumscribe its natural the Yamasaki

Court’s pronouncement is innot conflictthinking.This is wishful While Con-
with our construction of the TILA. Wegress spelldid not out that class actions
explain briefly.context,were forbidden in itthe rescission

riskyis business to attribute much signifi- The Yamasaki Court was ainterpreting
congressionalto jurisdictionalcance inaction. See Es- statute that explicitly delin­

know,21tey, F.3d at 1206. weWhat to a eated the procedure through an in­which
certainty, Congressvirtual is that judicialwas re- dividual could obtain review of an

sponding to a troubling decision: Rodash. 698,administrative decision. See id. at 99
(state-S14566,Cong.141See Rec. 14567 argumentS.Ct. 2545 n. 12. An was made

Sarbanes) (“Thement of Sen. Rodash that the statute’s byauthorization of suit
problem arose from “anya court decision last individual” evinced an intent on Con­
year in which small violations of the gress’s part provide judicialdisclo- to review on a

requirementssure of the Truth in Lending case-by-case bybasis and not means of
triggeredAct right pro- 698-99,the of rescission class actions. Id. at 99 S.Ct. 2545.

act.”).byvided the rejectedThat decision was a The Court this argument, explain­
decision,merits not a class ing jurisdictionalcertification that speakstatutes often

decision. Amendment of the inTILA’s sub- of plaintiffsterms individual and that
provisions predictablestantive was a more,reac- the use of such terminology, without

tion to that promisedRodash —one to does not create an fromexemption the
ameliorate “the 700,threat of wholesale rescis- usual class-action rules. Id. at 99

Everysions.” Id. indication is that Con- 2545.S.Ct.
gress, making provisionwhile no for class quiteThis case is different. The TILA’s

context,inactions the rescission intended provisionrescission “is written with the
to atkeep bay the ominous ofprospect goal of making the rescission aprocess
large-scale liability that be inherentwould one,private worked out between creditor
in rescission class actions. and debtor without the intervention of the

plaintiffs’ Belini,attemptThe indirect to avoid courts.” 412 at 25.F.3d Unlike
Yamasaki,an adverse construction of the TILA be- the statute at inissue the

gins Supremewith the Court’s statement TILA language describingcontains no the
that the absence of a direct expres- process by parties may“[i]n inwhich sue feder-

by Congresssion departof its intent to al rights.court to enforce rescission We
tryingfrom the usual course of ‘all expectsuits of would not Congress expressly to

a civil nature’ under the exemptRules established from class-action rules a process
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on this$50,000 Figuresper person.up toan indi-fully delineatedit neverfor which
withwhen combinedmagnitude,oforderaction.3ofrightvidual

tonormally awardedattorneys’ feesthethenote thatleast —wenotLast —but
in rescissionTILAplaintiffssuccessfulincen­significantincludesalreadyTILA

25; alsoBelini, at seecases, 412 F.3dseestric­withcompliance itsfor creditortives
1640(a)(3), powerfula§ afford15 U.S.C.thedoubt ontures, casting seriousthus

individually if ato sueto debtorsincentivewithmechanismclass-actionfor aneed
timely, well-ato honorrefusescreditorgrantsThe statuterescission.4respect to

request.5rescissionfoundedauthority to theenforcementsubstantial
overjurisdictionagencies withfederal position.have a fallbackplaintiffsThe

institutions, 15 U.S.C.seelending simpliciterclassif rescission actionsEven
1607(a), power imposetoincluding the§ TILA, they in-theare unavailable under

vi­eachmonetary forpenaltiessubstantial escapes thatat handthat the casesist
pat­(and forgreater penaltiesevenolation of thethe membersbecauseprohibition

misconduct), powerwell as theasterns of definition,class, not seekby doputative
offi­directors andand removesuspendto a decla-merely seekas such butrescission

B.& Herbert6 Alba ConteSeecers. to rescission.referablerightsofration
on Class ActionsNewbergNewberg, Williams, at 435-36.See, 183 F.R.D.e.g.,

(2002); 12 U.S.C.21:1, see also§ 405at getnotlegal legerdemainof doesbitThis1818(i).1818(e),§§
far.verythe plaintiffs

Moreover, enjoy array pri-an ofdebtors
dis-analysis, professedthethe finalInnotably, maytheyMostremedies.vate

declaratoryaa suit forbetweentinctionown—aon theirclaimspursue rescission
apossibleis andthat rescissionjudgmentfacilitates.the TILAaction thatcourse of

formsimpliciter elevatesfor rescissionsuitcourse, his orfollowa debtor thisShould
Gibbons, 208 F.R.D.substance. Seeoverapt torecovery is be sizable.monetaryher

forprimary reasonsBoth of theat 285.point. Hori-Firstillustrates theThis case
rescis-to actualclass treatmentdenyingputative class membersthatzon estimates

intent tosion manifestCongress’s$15,000 andbetweento recoverstand claims—
crushinglenders fromresidentialshieldtrythe plaintiffs$25,000 Althougheach.

nature ofliability highly personaland theoffinancial impactthe overalldownplayto
remedy- -apply equalwithrescissiontheone, speakdeedslike thisa actionclass —

of declara-formationproposedto theforceattor-plaintiffs’words.louder than The.
Indeed, patentthetory rescission classes.recruiteffort to additionalneys, in an

the distinction betweeninsubstantiality ofclaimants, placedhave advertisements
non-declaratory rescissiondeclaratory andofprospect of recoveriesout theholding

theseadd, moreover, of4. the effectivenessthougheven it is One indicator ofthat3.We
statute, already hasis that First Horizonwe incentivestext of thein thenot memorialized

disputedresponded complaints about thetocongressional ex-express intent tofind an
stopped using it in home-notice and hasfrom classempt treatmentactionsrescission

refinancing transactions.legislativeand its his-structurein the TILA's
699,Yamasaki, S.Ct.U.S. at 99442tory. Cf.

course,history aggrieved wish tolegislative debtors(implying that 5. should& 13 Of2545 n.
statutoryanalysis forjudicial collaboratively,such a class actionmay inform onproperly sue

them,Co., subject,issue); howev-damagesF.2d toMotor 807 is availableWalsh v. Fordan
er, statutory cap. 15 U.S.C.1000, (D.C.Cir.1986) (reviewing leg- the Seeto1009-10

1640(a)(2)(B).§history purpose).for thisislative
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McKenna,vividly byclaims is illustrated the district F.Supp.2d429 at 304 (quoting
Williams, 435).court’s certification of the instant class as a 183 F.R.D. at In other

23(b)(3) McKenna, words,Rule class. See 429 absent class members would have
23(b)(2) rightat A the same toF.Supp.2d 296-97. Rule seek rescission after a

ordinarily broad, declaratory judgmentclass is used when class-­ was rendered as
theyinjunctive previously. Thus,haddeclaratory ap­wide or relief is should the
need arise for anpropriate. CitgoSee Allison v. absent classPetro. member to

(5th resort to402, Cir.1998); the courts forCorp., 151 F.3d 412 enforcement of his
right rescind,or her toCo., declaratoryHolmes v. theContinental Can 706 F.2d

(11th judgment1144, 1155 Cir.1983). would serve that end no more
effectively than would a non-class-action

If more were needed—and we doubt suit brought by plaintiffsnamed alleging
justificationsthat it is—the for class treat- identical TILA viewed,violations. So a

significantlyment are diminished when the declaratoryclass judgment would work
remedy sought is a declaration of rightthe against judicial economy and disserve effi-

Amongto rescind. the primary rationales ciency concerns.6
ju-behind the class action mechanism are

sayTo more would be supererogatory.economydicial and 1efficiency. See Conte
above,For the reasons elucidated we hold1:1, Here,§Newberg, supra& at 3. as the

that class certification is unavailable as adistrict court observed:
matter of forlaw TILA rescission claims

[Pjlaintiffs only seek a declaration that claims).(including declaratory rescission
the notices of rescission ... violate
TILA, and thus that each member of the

IV. CONCLUSIONclass is entitled to seek rescission.
that, indeed,Should the Court declare succinctly.We summarize Given the

plaintiffs are entitled to seek rescission unavailability of class-action treatment for
because of certain ininfirmities the rescission (includingclaims declaratory re-

documents,TILA disclosure then each claims) and, thus,scission under the TILA
member,class individually, and not as a MCCCDA,under the we reverse the dis-

class,member of the would have the decision,trict court’s class certification va-
option to exercise righthis or her to order,cate its class certification and re-
seek anyrescission. As to member of mand the case for further proceedings
the triggered statutoryclass who the opinion.consistent with this We take no

rescission,right to [the] defendants court,view on whether the district if re-
have, turn,would in opportunitythe to so,quested to may attemptdo or should to

rightsexercise their to cure under certify out,a damages pointclass. We
TILA. however, anythat such certification would

us,Although 2759,point (3d ed.1998).6. §the is not before see cedure at 543 The con-
156,Jacquelin,Eisen v. &Carlisle 417 U.S. troversy certainlyalmost would continue not-

177-78, 2140, (1974),94 S.Ct. 40 L.Ed.2d 732 withstanding a declaration that the named
question declaratoiy judgmentwe whether a all,plaintiffs entitledwere to rescind. After

appropriate remedyis an even for the named equitablethe generallynature of rescission
plaintiffs. thing, declaratory judg-For one a judicialentitles the affected creditor to con-

plainly controversy.ment would not settle the sideration of the individual circumstances of
questioningThat is a basis for appropri-the particularthe transaction. See Rohner & Mil-

declaratoryateness of relief. 10B Charles ler, 8.04,¶supra at 649.al.,WrightAlan et Federal Practice and Pro-
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15statutory cap. Seetheplaybring into
1640(a)(2)(B).§U.S.C.

Judgmentfurther.7go noneedWe
herein, costsandprovidedasshall enter

Horizon.Firstfavor ofintaxedshall be

So Ordered.

WILDING, Debtor.J.In re Donald

Debtor-Appellant,Wilding,Donald J.

v.

FinancialConsumerCitiFinancial
Inc., Appellee.Services,

05-9011.No.
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First Circuit.
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requirementsfails to meet theclasscertification instantthe class7. Because we vacate
stated, ad- (especiallywe not the su-ground needorder on the in Fed.R.Civ.P. 23limned

arguments, in- 23(b)(3));otherFirst Horizon’sdress requirement of Rule andperiority
declaratorygeneralcluding arguments that paid off or refinancedwho havethat debtors
TILA; thatunder theisrelief unavailable have been excluded fromloans shouldtheir

standing ato seeklackabsent class members putativethe class.
of thedeclaratory remedy; that certification


