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STAHL, higherJudge. Fidelitytion at was considered andCircuitSenior
Connolly’s.prestigiousmore than Connol-jury defendant-appellantA foundfederal

historya ofly drughad alcohol and abuseCallipari conspiracyof toguiltyRichard
to the of thesubsequentand time offensesfraud, in of 18commit wire violation

case,this diagnosed bipolarin was with(Count fraud,One);§ 18U.S.C. 371 wire
trader,options Connollyandisorder. As(Counts through§ Two Elev-U.S.C. 1343

bought options of Fidel-and sold on behalfen); endeavoring to obstruct a Securi-and
Inity particular,customers. he facilitatedExchange proceed-ties and Commission

op-the execution of customer orders for(Count§ofing, in violation 18 U.S.C. 1505
by relayingtions trades these orders toTwelve). appeal fromOn his conviction

execution,forappropriate exchangethesentence, that theCallipariand contends
Chicago Optionssuch as the Board of Ex-(1) in todistrict court erred its instructions

(CBOE).change Fidelity policies,UnderEleven;jury throughthe on Counts One
order,a “nothe could take held” which(2) limitingin and clos-cross-examination

him togave discretion over when execute(3)ing in to theargument; its instructions
customers, however,the order. His still(4)Twelve; injury denying hison Count

approve actuallyhad to wereoptionswhichjudgment acquittalmotion for of on Count
traded.(5)Twelve; calculatingand in the loss

sentencingamount to him forattributable Callipari Connollyand became friends
purposes. during Fidelitytenure at spoketheir and

regularly. Callipari Connollyintroduced
I. BACKGROUND Englander, ato Richard who was trader

later,Rockrimmonfollowing of comes for andThe recitation facts Andover. Cal-
customers,pri- lipari encouragedfrom an extensive record also his in-composed

JAS,testimony, cludingtrialmarily phone options throughof recorded to trade Con-
conversations, nolly.of optionsand records stock

by Callipari his co-trades conducted and proceedBefore with nar-we further the
Connolly.conspirator, Thomas All are de- rative, it important providewe think to

light thein a most toscribed favorable onbackground options trading.some The
verdict. tradingoffenses involved in &Standard

100 atoptionsPoor’s the CBOE. The Stan-
Callipari’s FidelityA. tenure at Invest- 100,& generallydard Poor’s known as
ments

OEW,or is an oneOEX index of hundred
7, 1997,to AprilFrom December 1993 major There typesstocks. are two of

Callipari byemployed Fidelitywas Invest- puts. buyeroptions, calls and The of a call
ments, headquar-a financial firmservices option is to a pay-entitled receive cash

Boston, equitytered in an Cal-as trader. ment from the seller if the index closes
broker/dealers,lipari primarily served predetermined price”above a on a“strike

which firms that do not ownare have their buyerspecified expiration The of adate.
money.but theircustomers trade owners’ aput option paymentreceives cash from

these customers wereAmong JAS Securi- the seller if the index closes below the
ties, Securities,Rockrimmon and Andover price on the Forexpirationstrike date.
Securities. example, an “OEX 900 call” a callSep is

During Callipari’s Fidelity, price expirestime at Con- a of and thewith strike 900
nolly Friday followinga Vice President trader on third of the Septemberwas and
Fidelity’s options posi- higherdesk. the sale. If the OEX than 900Callipari’s closes
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pays buyerday, phoneon that the seller the the over thetrades to ensure that they
index,900 mul-difference between and the matched.

Iftiplied by the index at orcloses$100. optionsEach trader has a clearing
expiration day, buyerbelow 900 on the the house, Fidelity,like that holds his options

nothing.receives Fidelityand cash. also fillcan a trade
Puts work in reverse. If the index clo- for aorder customer who clears his trades

date,ses the expiration cases,below 900 on the with another firm. In Fidelitysuch
buyer receives the difference between the fills the order and sends the trade either

(1)900,closing byvalue multiplied Options Clearingand to the Corporation$100.
(OCC)If the index closes at or strike pursuantabove the to clearinga member

price, (CMTA),buyer gets agreementthe zero. trading which delivers
(2)house,it to clearingthe customer’s orAn options buyer “long”is said to ahave

directlydelivers it to the customer’s clear-position in optionthat while seller isthe
ining house what is called a “give-up”position.said to ahave “short” The risk is

The clearingtrade. house receiving agreater in the latter because thewhile
(“DK”)“give-up” can “don’t-know” a tradebuyer pricetheonly option,risks of the

it, therebyand decline placing the risk ofthe seller potentiallyfaces unlimited liabili-
any from Fidelity.loss the ontrade It isty because in case of a call marketthe the

recipientformore difficult a firm to de-can anyrise to level and for a put because
cline a trade throughtransferred the OCCthe market can crash to as far as zero.

signedbecause firms that ahave CMTArisks,Because of brokeragethese firms
agree theywith each other that will nottypically require posi-incustomers “short”

DK trades sent to other throughthe thetions to a cashdeposit margin with the
OCC.dayfirm at the of theend on which the

option option 1996,is sold in order to hold the In the Connollysummer of began
open A aovernight. trader with short to withouttrade orders from a specific

can mini-position eliminate his risk and He usually placedcustomer. the orders
however,mize margin requirements by buying back Connolly,with Srock. did not fill

equalan of the options, requirednumber same what out At Connolly’sthe tickets.
“closing” position.is called the can request, recapHe Srock did not unau-these

byalso “hedging”reduce his risk the short thorized trades.
by aposition taking long position in anoth- Connolly made tradesthese over the

option call),er type (putof the same or desk,phone Fidelity’sfrom options where
index,tied to the same but with a different only awayhe a fewsat feet from Curran.

price.strike If unprofitable,the trade was he continued
byA trade execut-contacting trading Fidelity’sis made an under account at the

ing firm. Professional Re-Trading and CBOE until it profitable.became Srock
(PTR), CBOE,search at is submittinglocated the one hold off on thewould tickets or

firm. a requests delaysuch trader the PTR handlingWhen ask other clerks to the
executingservices of a PTR clerk in profit Connollya trade until a made.was

trade, both and fill proceedsthe trader the clerk out then sent the of these trades to
a recordingticket information the Englander through process,about the CMTA

case,trade. In at theythis the close of each in the beginningbut claimed had
clerk,PTRday, usuallybusiness An- in eventuallythe been made error. He told

Srock,thony Connolly’s insupervisor, Englanderand that the trades were fact not
Curran, day’sCatherine “recapped” Connollythe receivedmistakes. never the
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trades; tomer, Arnone,though athese unauthorized he Kevin JAS exec-profits of
Callipari’s“provein to utive at the time of terminationthat he did it ordertestified

by Fidelity, thatFidelity.at testified he assumed Cal-and advancehimself’
lipari Fidelity Fidelityhad left because1997,early Connolly’sIn late 1996 or

funds,doing hedgewas not business withbegan generateunauthorized trades to
which is. ArnoneJAS also testified thatConnollymulti-million-dollar losses. told
he JAS not withknew could trade Fideli-about situation and wasCallipari his told
ty Fidelityan repre-without authorizedtoFidelityeither to confess to or trade

event,In any stoppedsentative. JASprofit. Callipariuntil he realized a told
placing Fidelitytrades afterwith Calli-case,Connolly that in the latter he would
pari’s firing.help find to take the trades.someone

however,Connolly, to placecontinuedConnolly and atradingcontinued made
$50,000 $60,000 unauthorized trades and them tosendto after whichprofit, Calli-

JAS. he needed time to turn aWhenpari arranged for JAS to take the trades.
“break,”profit, meaninghe let the tradesHe that heConnollyalso admonished was

that they Fidelityat without ait and arrived“crazy again”to do should “knock it
however, flagscustomer. This raised red atConnolly,off.” Fideli-continued to

ty 1997,trades, Connollyin June but assured theplace givingunauthorized them ei-
Department,andPurchase whichEnglander.ther or Like Salesto JAS to with

trades,investigated unassignedEnglander, these andinitiallyhe told thatJAS these
Curran that would care ofhe take thetrades were errors.
problem. Eventually, profithe made a

Post-Fidelity relationshipB. Connollybetween and sent the to alsotrades JAS.
Callipari Connollyand stop tradingassured JAS that he would

for them.7, 1997,April CallipariOn was fired
7,Fidelity 1997,by July Calliparifrom and was told Lawrence On aentered into

Faulkner, vice president trading agreement provid-executive in with JAS which
Division,charge Fidelity’s Equity fiftyof that ed that he would receive between and

dealingFidelity seventy percent profitswould “refrain” from with of all earned on an
and, particular,in Fi- Calliparithat account of whichJAS wouldbroker/dealers

nodelity longer day,would deal Rockrim- his firstwith trade. On he received an
mon, Andover, meeting Connolly,and JAS. At a the unauthorized fromtrade valued

traders,day Fidelity’s $8,750,next at “a present.” bywith Faulkner as When asked
Fidelityannounced Connollythat had eliminated whether he could tocontinue

account,Callipari’s position longer Callipari’sand nowould be trade for JAS Callipari
dealing Connolly’s could,with his that he thecustomers. said on condition that he
supervisors meeting, keepwere at this but the volume “small and reasonable.”

weeks,Connolly Callipari Connolly placedhimself was not. For profitabletold five
Connolly directlythat he had been fired and inunprofitablebecause trades Calli-

Also,doFidelity any pari’s point,“didn’t want to more account. thisbusi- JAS from
type Connolly stopped usingness with that of customer.” CMTA andFideli- instead

ty assign representative give up directlydid not a new to had the toSrock trades
18, 1997, house,clearing Spear,On &Aprilhandle JAS’s account. JAS’s Leeds Kel-

Fidelity logg. Callipariclosed account in its As encouragement,JAS’s com- also
JAS, however,puter system. Connolly goodwas never told that he “had a instinct

Fidelity well,”told it longer “thingsthat was no a cus- for the OEX” and if went
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“join together. Connollythey up” longercould trade in account. Concludinghis
through relationshipthat his with Calliparibelieved break,”that “wanted to take a

dayhe could one become a trad-Callipari, Connolly ceased his trading.unauthorized
er for JAS. 25,AugustOn Callipari withdrew

Callipari’s request,At Srock monitored $150,000 account,from his JAS trading
Connolly’s reportedactivities. Srock Con- retaining half givingand the halfother to

Calliparinolly’s trading by phoneto in JAS, pursuant to his trading compensation
faxingto Callipariaddition lists of Connol- agreement.

ly’s inCallipari paidtrades. turn Srock
September 9,1997,On Srock asked Con-Again, Connollyfor “clerical services.”1
ifnolly “cominghe was out of retirementreaped a forusually profit Callipari, but

yet” and himencouraged to toreturn hisoccasionally left him with in the tenslosses
trading. 11,SeptemberOn 10 and Con-Connollyof of dollars.thousands Since
nolly conducted additional unassignedtrades,did for Fi-not write tickets these
trades, with profit $130,625,a net of anddelity never billed JAS.

toCallipari Byconvinced take them. this
14,AugustFrom 12 Connollyto traded time, Connolly had made Callipari quite a

loss,large amounts which resulted in a money. 7, 1997,Julybit of Between when
byalthough trading,he reduced it further JAS,Callipari began working for Sep-and
Callipari.and sent the Au-trades to On 12, 1997, Connolly’stember unauthorized

14,gust Callipari Connollycalled and told trading yielded Callipari profita net of
him goingthat JAS was to call him to

$606,071.58.
you“protect stop doingthemselves so

Stephen Segal,this.” one of own-JAS’s September 15,1997C. The week of
ers, Connolly theycalled and told him that

Shortly after on Monday, Septem-noonSegala phonewere on recorded line.
15, 1997, Connolly makingber started sev-started, “We want a record of—” at which
large puteral trades. He first sold 255Connollypoint “Youinterrupted, want me

options in the Sep 900 series for a total ofjust sayto that I’ll again.”never do it
$302,437.50. During day,the Pthe S &ConnollySegal that notinstructed “we do

rose,initially making the profitable,tradestrades,”any Connollywant more to which
fell, leaving abut then the trades at loss....replied, “Yes sir. On a recorded Iline

p.m., CallipariAt called to ask3 Srockpromise I will it again.”never do Connol-
any activityabout in his Srockaccount.ly thethereafter recounted conversation to

bit,”replied, “little thatand lied the tradesCallipari.
middle,”“in theywere the when in factNevertheless, day, Connollythe next

losing. Callipariwere warned him to “beinplaced additional ac-Callipari’strades
careful.”count, $57,625.resulting profitin a net of

Calliparilater, 19, p.m., againAt 3:30 called Srockdays August ConnollyFour on
asked,account, youin and ‘Tow’d make out?” Srockagain Callipari’s turningtraded

$5,937.50. thatup “they’re gettin’a net of admitted bad now.”profit followingThe
said,days,two can tomor-Connolly Calliparitraded and lost “we cover ‘em

$172,962.50. losses,acceptingAfter these row” and instructed Srock to have Connol-
Connolly Later,toldCallipari ly Connolly CallipariSrock that could no call him. and

26, 1997,1997, 10,August Callipari paid1. Callipari SeptemberOn Srock sent a another
$1,300 same,bill for for in"clerical services rendered” bill from Srock for the this time the

1997, $1,500.during July Callipari paid. On ofwhich amount
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position. Callipariphone. Connolly exposed Septhe wanted 905 com-argued over
plained position]that he “wanted cov-Callipari [thetrades opento leave the while

yesterday nobody... tothem, ered and listensclose the trade’sto cover i.e.wanted
Throughout day,rest of theme.” thebuying the same numberposition by back

Callipari instructed Srock to sell the re-series, endingoptionsof in the same thus
end,maining Sep by905 the heputs;200Connolly hedgedacquiescedthe loss. and

only $59,937.50 particularthesemade onby 255 in ser-purchasing options another
sales, $428,312.50resulting in a ofnet loss$488,250.Sep Connolly told905—fories—

$59,937.50Theposition. pro-on the saleSrock, Richie, alright....all be“It’s We’ll
ceeds, however, were sentnot to Calli-trading tomorrow,” and in-out of these

Fidelity,but topari’s account insteadstructed him to send the trades to Calli-
they unassigned.where brokepari’s account.

afternoon, Calliparithat calledLaterConnollyThe undid themorning,next
and him find outSrock asked to whetherhedge by purchasing Sep puts900 for255

ofhe could back out the trades that had$205,515, leaving Septhe 905 side of the
placed in his account that be-been weekday’s exposed. He hadprevious hedge

“they’re night,cause not mine.” Thatputs Fidelity,send these to whereSrock
Callipari Connollyadmitted to whatSrockthey Connollya customer.broke without

doing theyhad been that and dis-weekputsnewbought Sepalso 255 900 and sent
theplacing responsibilitycussed of the lossthem to theCallipari’s account. Because

Connolly.onrisen,market hadprice putshad the of
fallen, $54,187.50 Meanwhile,Connolly onlypaid Connollyand drank and smoked

Hence, Connolly Wednesdaycrack allputs. nightfor this new set of cocaine and
$248,250 at Thursday morning. Uponarrived homeprofit Calliparirealized a for on

learning the that theaddition, Connolly900 In from news marketSep puts. or-
day,good” stayed“didn’t look that hetrades,of of sodered thousands other some

home and continued to “drink use.”anddirectly Fidelitywhich went to and others
day.did goHe not to work that“bury” by takingwhich had Srock thehe

By followingtickets with him.home the Early Thursday morning, Curran con-
17),morning (September manage-PTR’s the Departmenttacted Purchase and Sales

caughtment wind of these trades“buried” report Sepunassignedto the 905 sales
Connollythatand ordered all trades from Then,the day talkingfrom before. after
on,go Fidelitymust to from then and JAS,PTR spoketo and Curran to Calli-

Connolly tapeonacknowledgeSrock had hepari, nothingwho claimed knew about
day Fidelity.that his trades that were for Later,the trades. Callipari called Curran

15,Septemberback and told her that onEarly Wednesday morning, Srock asked
Connolly Callipari’straded ac-had withConnolly say anythingwhether he should
count, $488,000that the loss was unautho-ConnollyCallipari, responded,to to which
rized, acceptand it.he would not He didsay anything“Don’t to him. Fuck him.”

$248,000 gain Sepnot the onmention themorning, CallipariLater the same called
position.900Srock and told him to call back “from

the trad-downstairs”'—-all lines on CBOE later called to whatCurran Srock ask
recorded,ing floor were but unrecorded Connollytrades had intoput Callipari’s

tradinglines were available below the toldaccount that week. Srock her about
line, Callipari gain, whereuponfloor. the unrecordedOn the Curran advised Calli-

a that ifportion pari Fidelity accepttold Srock to sell and close of the could the loss
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byFidelity gain, arrange- Investigations Fidelityreceived the an D.also and the
Callipari agreed.ment to which Accord- SEC

Fidelity $488,147.02ingly, paid Callipari 1997,September 20,Beginning Fidelity
$240,425.21chargedfor the and himloss investigated Connolly’s unauthorized trad-

Fidelityfor gain. Connolly’sthe closed ing. It uncovered tickets of trades with
with a loss ofremaining trades net $2.39 eventuallyJAS and forbilled JAS trades

million.2 Mayconducted from March to 1997. In
Brock,an interview with Randolph Fideli-Thursday afternoon,Early the same

ty’s Senior OperationsVice President forWolan,Callipari spoke to Steve another
Analysis,Audit and Callipari claimed thatCallipariPTR clerk. Wolan told that Cur-

Septemberthe incident onlywas the timeran asking Connolly’shad been about trad-
Connolly trades,madehad unauthorizeding. Connollyinsisted thatCallipari “nev-
and that and Connolly priorhe had noanythinger did for me before
arrangement to trade. He told Brock thaterror, parkedthen.... had an and he[H]e
he had Septemberbeen on vacation on 15warned,myit account.” Wolan “You[sic]

16, 1997,and and had discovered unautho-can’t say happenedit never when it did
rized trades in his Septemberaccount onTheyhappen. you lie,have it on Iftape.
17. Callipari also stated that he did notyou’re your-then all of a perjuringsudden

JAS, JAS,work for did not know ranwhorepliedself.” heCallipari that was not
and did not receive money from the JASlying.
account.

evening,That Callipari called Srock at Fidelity then turned matterthe over to
ways “puthome itand discussed to all on” SEC,the Callipariwhich interviewed on

Connolly. Later that night through the February 11, 1998. He tostated the SEC
Callipariday, Connollynext called five under paidoath that he forSrock “clerical

times, repeatedly trying to him thatassure services,” 15, 1997,Septemberthat on he
“it’s be allgoing right” givingto and Con- makingtold toConnolly stop trades for
nolly lawyer.the name of a him, anythat he had not authorized trades

duringsince the losses incurred the Au-19,SeptemberOn Friday, Callipari
gust 12-14, period, that1997 and he hadCichy, trader,called Sid a PTR floor tell-
neither authorized nor theaccepted tradesing “Fidelityhim that is not to know the

by Connollymade Septemberon 15 andwarned,given yourorders I’ve clerk.” He
16,1997.“I, you give a tape Fidelitycannot to of me

yourand talking.”clerk He claimed that
HistoryE. Proceduralhe had lawyer,”“checked with the JAS

who tape permitted 25, 2001,said the would be April governmentnot On the filed
continued,Callipariin “[A]nycourt. an incon- indictment the District of Massachu-

yourversation between me and clerk setts charging Callipari Connollyis and with
you, you fraud,give anybetween me and and if conspiracy to commit wire and Calli-

of totapes Fidelity, parithose then with perjury. MayJAS is wire fraud and On
10,agoing problem 2001,to that.” Connolly pled pursuanthave with guilty to

week, noon,During2. Callipari profitably bought through Septhe traded he 255Vandham
$24,843.75.Sep puts throughin puts Callipari905 his account at 905Vand- for never in-

Wednesday morning, Fidelity throughham Late tradingSecurities. formed of his Vand-
Callipari Sep puts through eventuallysold 255 905 ham and closed Vandham ac-his

$86,062.50. Thursday Saturday, SeptemberVandham for On after- count on 20.
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Callipari’s and toagreement. Calli- JAS account that failureplea cooperationa and
of wire acquittal.to dismiss two the do so necessitatedpari moved

forperjurythe countsfraud counts and
aWe review district court’s re­venue, the onperjurylack and countsof

give requested juryto a instructionfusalliterallythe his answers werebasis that
for abuse of discretion. United States v.7, 2002, Fed.May pursuant totrue. On

(1stOtero-Méndez, 46,273 F.3d 55 Cir.­48(a), governmentthe dismissedR.Crim.P.
2001). First, the presentdefendant mustagainst Calliparithe withoutindictment

tosufficient evidence to be entitled a re­ground that it wouldprejudice, on the
v.quested instruction. United States Ga­chargesof the samebring an indictment

(1st Cir.1998).mache, 1,F.3d156 9 Weingrand jurya federal the Districtbefore
sufficiency thereview de novo the of evi­of Rhode Island.

supporting proposeddence the instruction.2002,July 30, grand jurythat indict-On
1,v. Lopez-Lopez,United States 282 F.3dofCalliparied in the District Rhode Island

(1st denied,Cir.), 949, 122cert.18 536 U.S.fraud,conspiracyfor to commit wire wire
2642, 153 (2002);L.Ed.2d 821S.Ct. Unitedfraud, proceed-of an SECand obstruction

(1st809,Rodriguez,States v. 858 F.2d 81222,Januarying. Trial commenced on
Cir.1988). “examine the onWe evidence29,to Fed.R.Crim.P. Cal-2003. Pursuant

[ ]the record and draw those inferences asjudgment of onlipari acquittalmoved for
therefrom,reasonablycan be drawn deter­of govern-all at the conclusion thecounts

mining inproof,whether the taken thethecase. The district court deniedment’s
light most to defense canfavorable theconspiracyas to and fraudmotion the wire
plausibly support theorythe of the de­count, thecounts. On the obstruction

Gamache, (emphasisfense.” 156 F.3d 9atitpart,ingrantedcourt the motion denied
added).part.in and inpart, reserved decision

his Rule 29 motion atCallipari renewed sufficient,If the evidence is a court’s
5,Februarythe of Onclose all evidence. agive requestedrefusal to instruction is

2003, Callipari alljurythe convicted on onlyerror if thereversible instruction was
day,The court deniedcounts. next the “(1) (2)correct;substantively not substan-

toCallipari’sboth of Rule 29 motions as tially charge;covered elsewhere in the
the of 12 on which it hadportion Count (3) sufficiently importantand concerned a

28,ruling. Aprilits Onearlier reserved point give seriouslythat the failure to it
2003, thirtyhe was sentenced to months’ impaired ability presentthe defendant’s to
incarceration, years’ supervised re-two orhis her defense.” v.United States

$7,500 fine, $1,200lease, speciala aand (1st Cir.2001).1,Prigmore, 243 17F.3d
appealThis followed.assessment.

requestedThe instructions read:
II. FRAUD

government prove beyondThe must a
Requested jury ap-A. oninstruction Connollyreasonable that Mr.doubt

authorityparent apparent authoritythe tolacked conduct
Callipari Apparent authoritycontends that the district the trades. is dis-first

it to the tinct authoritycourt erred when refused instruct from actual because au-
existed; instead,that in notjury theory: thorityon his defense order need have it

fraud,to the ofgovern- party here,convict him of wire the is belief the third —
Connolly authorityMr.required prove Callipariment was to existed—that

authority to for isapparentlacked the trade that relevant.
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anauthority to do act was aApparent substantivelyis incorrect herring.red
byperson regardcreated as to a third written With to what constituted a “scheme

anyorspoken defraud,”or words other conduct of to the court instructed in accor-
which, reasonablyprincipalthe inter- dance with the indictment:

preted, personcauses the third to be- Connolly[T.J.] would un-engage in
principalthat the tolieve consents have trading optionsauthorized in index and

personact done on its behalf thebythe securities,other using positionhis on
forpurporting to act him.... Informa- Fidelitythe options trading desk exe-to

tion from which the third party comes to trades;cute the
authoritythe apparentbelieve exists conspiratorsThe would fromconceal

may come from direct fromstatements Fidelity Connolly’s unauthorized trad-
mouth,by letter or ofprincipalthe word ing;
agent,authorized statements from the

If successful,the trades were andauthoritydocuments or other indicia of
a profit, Connollymade would thedirectbygiven principal agentthe to the or

Callipari’s account;trades to JAS andpersonsthird who have ofheard the
If unsuccessful,the trades were andinagent’s authority authorized or per-

loss,in a Callipari alwaysresulted couldmitted communications. Appointing a
trades,reject the inwhich would resultperson to a thatposition carries with it

Fidelity trades,onincurring the loss thegenerally orrecognized permit-duties
theysince had bybeen initiated Fideli-ting waysomeone to act in a that estab-

ty’s (Connolly),employee using Fideli-a reputation actinglishes for so can
ty’s trading facilities.apparent authority.create

The court defined “defraud” as “de-words,In accordingother to his
priving] something byanother of of valuetheory, Calliparidefense notcould have

deceptionmeans of “in-cheating”or andFidelityhad the intent to defraud if he
tent “acting]to defraud” as willfully andthatthought FidelityJAS was still a cus­

cheat,with specificthe intent to deceive orwhen Connollytomer he authorized to
or for purposethe of causingeither someaccount, acceptedtrade for his JAS all
financial to or bringingloss another aboutbythose trades made butConnolly, even­

gainsome financial to courtoneself.” Therejectedtually allegedlythose trades made
instructed, “Thus,also if the defendantknowledgehis or againstwithout his or­

faith,goodacted in ofguiltyhe cannot beders. To convict a defendant of wire fraud
the crime.”conspiracy fraud,or to commit wire the

government prove beyondmust a reason­ Callipari lynchpinclaims that “the of the
able doubt that he acted intentwith to case,government’s inas stated the Indict-

allegeddefraud the victim. United States ment opening closing argu-and its and
(1stCassiere, 1006,v. 4 F.3d 1011 Cir.­ ments, was that he that no‘knew JAS was

1993). completeGood faith is a defense longer a customer who could au-Fidelity
is government’sand it the toburden dis­ Connollythorize trades’ when traded for

prove beyondit a reasonable doubt. Unit­ his thatCallipariJAS account.” contends
Diaz, (1st92,ed States v. 285 F.3d n.97 5 government theorythe tostuck this

.2002).Cir­ throughout response,trial and in ofone
We need not decide whether sufficient the defense’s central claims hewas that

supportedevidence the Fi-byinstruction because believed JAS had been reinstated
by Callipari,as requested delitythe instruction as a customer.
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hand, er, legallyandrightnot have that wason the other didgovernment,The
Callipari Fidelity:the na- prohibited “free-riding”“misstates from offcounters that

prosecu-The broader Fidelity, claimingture of his fraud.” trades fromconcealing
argues, wasgovernmentthetheory,tion unprofitable unauthorized andtrades were

“ reject‘did not trades madeCalliparithat back,Fidelitythat take themdemanding
orders,’ ratherbut author-against... his aacceptingbut those trades that turned

him, reject-thentrade forConnolly toized of heprofit. The factual issue whether
bytrades false-Connolly’s unprofitableed FidelityJAS’s status with wasknew about

were madethat the tradesly claiming a for andnecessarynot to conviction fraud
thatagainst “[e]venorders.” It followshis to “Even state-conspiracy defraud. false

customer,FidelityCallipariif had been a or of a material fact doments omissions
would have constitutedthose actions a of [wire]not constitute violation the

Throughout highlightedtrial andfraud.” unless made an intent tofraud law with
summation, present-the governmentin its Bradstreet,v. 135defraud.” United States

totheory of the fraudulent schemeed this (1st Cir.1998). however,46, Here,F.3d 51
jury.the in-proved requisitethe thatgovernment

Callipari’sthe ofThough issue just bybeyondtent a reasonable doubt not
Fidelitywithstatusawareness of JAS’s thatpresenting arguingevidence and Cal-

throughout, it washotly contestedwas longer Fidelityalipari knew JAS was no
certainly wasonly one several foci andof but,customer, critically,more that Calli-

“lynchpin” prosecution.the of thenot sole illegallyhe was hepari actingknew when
thejury not believe that defen­“A need hadsent as “unauthorized” trades heback

everything the indictmentdant did sanctioned.
itcharges; may convict if believes heit

appeal appar-his the ofPinning on issuethingsthe the indictmentdid some of
authority core ofent misses the and extentthemselves,bycharges things,if thoseand

allegedthe in andfraud the indictmentstatute[,]”theamount a violation ofto
argued by In itsgovernment.at trial thetheprovided that the indictment “enable[s]
closing argument, government empha-thethe and ofaccused to know nature cause

incipientofevidence the unautho-sizedagainst him.”the accusation United
running from 1996rized trades late47, (1stDoherty,v. 867 F.2d 55States

Cir.1989) govern-what(internal through April 1997 and thequotation marks omit­
byted). attemptsshamthis ment characterized asindictment here satisfiedThe

Moreover, Itstop Connolly’s trading.“a of torequirement. part Calliparinotice
unnecessary to and inde­ highlighted Callipari’sthe indictment also of au-evidence
allegations the trades,the of offensependent of thorization of the 1997September

normally asproved may be treated a use­ Brock,to well asCallipari’s statements as
ignored.”maythat beless averment phonehis with PTR clerksconversations

16,Ayala, 289 F.3d 22United v.States 15,Septemberof 1997 asduring the week
(1st Cir.2002) States v.(quoting United thisbegan implode.the to All ofscheme
Miller, 130, 1811,136, 105 S.Ct.471 U.S. proving Callipari’sevidence was aimed at

(1985)).85 L.Ed.2d 99 part conspiracyin a to conceal certain
losingand return ones as “unautho-tradesaCallipari, trulyif hadhe been custom-

rized,” allegationthe thatindependent oftheFidelity, may rightof had toer have
longer Fidelityones, he JAS was no atrades, knewreject including unprofitable

He,if he them. howev- customer.had not authorized
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have rec­ have known should be itappeared to excluded becauseThe defense itself
Fidelityin­ “not a that havetheory. For was defense couldprosecutionthisognized
(2)fraud”;his the thatstance, closing preventedin that evidenceCallipari argued

knewConnolly Fidelitythe late about the fraud would beduringwithcollaboration
irrelevant; (3)and that even if such evi-period was a one-time1996-April 1997

relevant,Moreover, prejudicialwas its onstrenuously claimed dence effecthedeal.
Connolly trading, government’s outweighed pro-to the case itsstophe orderedthat

oppositionvalue. In the mo-Septemberdid authorize bative his tothat he not the
(1)tion, Callipari that15,1997 trades, that he entitled to contended evidenceand was

FidelityConnolly had that knew or should have knownthose trades becausereturn
Connollyknowledge trading Callipari’sthat foragainstwithout and wasacted his

aimed account showarguments Callipari’swere JAS would thathis orders. These
to that was andrebutting Calliparinotion that sanc­ belief effect reasonableat the

(2)faith;held inSeptember goodand trades from therefore evidencetioned hid the
Fidelity Connollyonly employeesunearth them as “unau­ that knewFidelity, to

tradingrealizing large disproveand was for JAS would theuponthorized” losses
tradingthatunassigned allegationof the was “unautho-Fidelity’s discovery theupon

Calliparirized” because knew notAllegationsin the scheme. JAS wastrades involved
(3)customer;Fidelityof a and thatCallipari’s knowledge JAS’s status evidenceas to

Fidelity Fidelity’s employees’ super-this failure to“surplusage” within ofwith were
Connollycontemplated the in­ vise in accordance with securitiesbyfraudulent scheme

part,on their andby governmentand the and laws would show biasdictment both
The courtAyala,trial. F.3d was thus admissible. districtthroughoutdefense 289

motion trial.McVeigh, rulingmade no on the before(quotingat 22 United States v.
(10th Cir.1998)).1166, 1196153 F.3d trial, courtDuring the limited cross-ex-

Hence, thatwe conclude the district Fidelityofamination and otherCurran
deny-not incourt did abuse its discretion regarding the circumstances ofemployees

ing Callipari’s requested jury instruction trades,Connolly’s their of thoseknowledge
authority. Callipariapparenton Even if trades, well dutiesopportunitiesas as and

the he be-jurycould have convinced that Duringinvestigate Connolly’sto behavior.
Fidelityhimself to be cus- 2,lieved and JAS February chargethe 2003unrecorded

tomers, required acquitthe not tojury was conference, court warned that if thethe
him. in closing argumentdefense included its

Fidelityany claim of what knew or should
closingandB. Cross-examination known, give govern-would thehave it

trial,government, requested supplementalone month ment’s instructionThe before
(1)limine, De-a motion in that entitled “Victim Noarguingfiled Carelessness

3Fidelityof shouldevidence what knew or fense.”

doubt, is that fraud orreads: it no defense such3. That instruction
Fidelityconspiracy might have occurred ifnotis not to the of wire"It a defense crime

fraud,fraud, or acted withhad better controls hadinternalconspiracyor to wirecommit
institution, greater care.Fidelitythat the victim Invest-

Therefore,ments, Fidelityany that couldevidencesomethingcould have done more than
words, something prevent any ordone to fraudprevent haveit did to the offense. otherIn

occurred,conspiracy you evi-government find oryou proved all whichif find that the has
fraud, Fidelity’s procedures some-conspiracy to dence that werethe elements of wire or

fraud, deficient, bybeyond bewire reasonable how should not consideredcommit a
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Gomes, 76,a United States v. 177 F.3d 81-82has Sixth Amend­A defendant
(1st Cir.1999). Finally, thatcross-examination establish“[t]oment to effectiveright

discretion,Delaware v. the court has itskey witnesses. district abusedof adverse
Arsdall, 673, 679, 106 the475 U.S. S.Ct. the must show that limita­Van defendant

(1986);1431, clearly prejudicial.”674 U.S. Const. imposed89 L.Ed.2d tions were
however, Anderson, 291,“retainjudges, wideart. VI. Trial States v. 139 F.3dUnited

(1st Cir.1998)theinsofar as Confrontation v.(quotinglatitude 302 StatesUnited
impose (1stto reasonable Williams,Clause is concerned 634,985 F.2d 639 Cir.­

based on 1993)).limits such cross-examination therefore,on “It logically,follows
about, among things,other revealed,concerns mayan bethat should error we

harassment, ofprejudice, confusion the is­ ifaffirm the conviction are confidentwe
interrogationsues, safety, orwitness’the beyondthat it was harmless a reasonable

only marginallyis or rele­repetitivethat Arsdall,(quotingId. Van 475doubt.”
679,Arsdall, 475 at 106U.S.vant.” Van 1431).681, 106atU.S. S.Ct.

Clause1431. “The ConfrontationS.Ct.
theory1.an for effectiveguarantees opportunity Defense

cross-examination, not cross-examination questioningThe court andlimited
way, tothat is in whatever andeffective argument on above itthe issues because

extent, might wish.”the defensewhatever Callipari totryingconcluded that was
20, 106Fensterer, 15,474Delaware v. U.S. the and that Fideli­suggest“blame victim”

(1985)292, (per15 cu­S.Ct. 88 L.Ed.2d ty it had care­was defrauded because been
riam) original).in(emphasis questioningless. The court allowed some

concerningof fact that she satCurran thepre­It is error toreversible
Connolly supervisor.to and hisnext wasif theclude courtsuch cross-examination

to ofknowledgeShe also testified as herlegaleither on “an incorrect stan­relied
Connolly’s The re­substance abuse. courtjudgmentindard” or “made a clear error

tostricted cross-examination of Curran asupon weighing... a of the relevantbased
Connolly lyingshe knew waswhetherv. 57Shay, F.3dfactors.” United States

inabout the of he madenature tradesCir.1995).(1st126, “Confrontation132
cross-examina­June 1997. It also limitedde tochallengesclause are reviewed novo

Calliparition “lackon what claims was herdefense counsel wasdetermine whether
Connolly’sdiligence” acceptingof in assur­opportunity to im­a reasonableafforded

ances in June 1997 that he had resolvedwitnesses;peach adverse once that
trades,problems unassigned awith similarreached,threshold is the trial court’s re­

innegligence reporting Connollynot toon the extent and manner ofstrictions
time,duringher andsuperiors the sameonlyare forcross-examination reviewed

thought anything ap­whether sheaboutStates v.abuse of discretion.” United
Connolly(1st peared wrong duringto be with37,219 45Gonzalez-Vazquez, F.3d
15,Cir.2000) (internal Septemberthe week of 1997. Themarks and ci­quotation

Powell,omitted); inquirycourt also restricted the defense’stations Brown 975v.
Valenza,(1st Cir.1992). supervisor, Josephof on1, In Curran’sparticular,F.2d 5

Fidelity placein toregard­ what measures hadrestrictions on cross-examination
a foring they prevent Connolly enteringif from tradeonlybias are erroneous are

benefit, on“manifestly his own and of Brock whatunreasonable or overbroad.”

youyou any proven beyondhas a reasonableas an excuse defense to wire fraud find beenor
conspiracyor to doubt.”commit wire fraud which
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made, if any,he had to aattempts Fidelitydetermine ed as govern-customer. The
veracity byof himthe statements made to arguesment jurythat the would have had

during Fidelity’s September 1997Callipari final,to make one “even more remote”
investigation. Finally, the court forbade Callipariinference: that did not authorize

fromCallipari examining Connolly about Connolly’s 15,September 1997 trades and
Fidelity’s knowledge of his own substance Fidelityreturn them to under the false
abuse. pretense that he had never authorized

them.Callipari claims that information he
inqui-would have elicited from the above The district handlingcourt’s of

defense,goodessentialries was to his faith
cross-examination on the above issues was

provesince it to ifwould have tended that
on two repetitionbased concerns: and con­reasonably Fidelityhe thought knew Con-

strongfusion. Given and competing evi­JAS,nolly tradingwas for he could also
of explicitdence Faulkner’s statement toreasonably au-Connollybelieve that had

FidelitythatCallipari longerwould no dotradethority respectto for JAS.4 With to
JAS, Connolly’sbusiness with known his­“free-riding”the scheme of the ofweek

oftory unauthorized trading, and Calli­15, 1997, CallipariSeptember argues that
pari’s attempts hide Connolly’sto tradingjury despitethe could beinginfer that told

Fidelity,from the court itsexercised “wideby Fidelityin 1997April Faulkner that
latitude under the Sixth Amendment toJAS,dealingwould refrain from with it

repetitivelimit marginallyor relevant1997,toappeared Callipari bythat July
cross-examination.” United v.States Per­been FidelityJAS had reinstated as a

(1stez-Montanez, 434,202 F.3d 440 Cir.­customer. to thisAccording theory, Calli-
2000). The court also recognized thatpari was rightsthen within his as a Fideli-
delving far into alleged by Fidelityfailuresty to Fidelitycustomer demand taketo
employees police Connollyto would haveSeptemberback the trades.

jury.misdirected the We thatstress thegovernmentThe characterizes the de-
whollycourt did not exclude such cross-­theoryfense’s as the juryfollows: could

examination, only itstoppedbut shortgood onlyhave found faith if it concluded
itwhen that inquirydetermined furtherFidelitythat employees had anddutythe

repetitive jurywas or would lead the as­opportunity to Connolly’slearn about
tray. The court was well within its discre­Calliparitrades and then inferred that
tion to exclude evidence thatsuggestingthat duty opportunity;knew about and
Fidelity, Calliparirather than hisand co-­then, believed,Callipari anythat without
conspirators, was to blame for the loss.5inquiry, that Curran knew Connolly was

him; further,trading Again,for and that he be- the court allowed cross-examina-
lieved had regardJAS remained or been reinstat- tion Curranof with to the follow-

Callipari4. also Connolly's supervisorscontends that the district 5. That haveshould
erroneouslycourt aexcluded from evidence Connolly's improperawarebeen of trades is

by Fidelitybill sent to JAS in 1997November committingnot a defense to andwire fraud
by Fidelityfor trades conducted between conspiracy to fraud.wire United States v.

7, 8,April May1997 and 1997. wasThe bill Brien, 299, (1st Cir.1980);617 F.2d 311 see
fraud;discoverysent two months after of the Moore, 910,also United v.States 923 F.2d 917

hence, it has not zero tominimal if relevance (1st 1991) (notCir.­ defense aa to fraud that
Callipari’s intent purportedor to Curran's corporate victim had insufficient internal con­

Moreover, Amone,bias. Kevin JAS's then- fraud).procedures preventortrols to theCFO, testified at as to the of thetrial contents
bill.
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Connolly at the Fi- Biasing: proximity to 2.her
desk; abilitydelity trading her to observe onlyWe can theconclude same

vantage point;from whatConnolly her respect Callipari’swith to other assertion
Connolly’s alcohol andshe aboutknew bycourt forbiddingthat the district erred

abuse; knew thedrug what she about him to andcross-examine Curran other
Fidelity;accountof attermination JAS’s Fidelity bias,employees positingfor that

knowledgehersupervisor;her status as a they potential disciplinefeared for failing
stepsand what sheof the 1997trades adequately ConnollyJune to andsupervise thus

them;investigate ignorancetook whether she motive to claim ofto had Connol­
Callipari; ly’s testimony. Callipariactivities inConnolly trading for theirknew was

acceptancethat ofargues Curran’s Con­Connolly’s trad-whether she knew about
nolly’s explanation of the 1997June trades10, 1997;September anding on whether

respectand “failure” to take action towithConnolly’s dur-she found unusualbehavior
Connolly’s tosubstance abuse amounted “a15,ing Septemberthe of 1997. Theweek

supervise”textbook case of failure to andon wheth-defense cross-examined Valenza
exposed Fidelity penal­her and to severeFidelity adequate procedureser had to

contends,Accordingly, Calliparities. hadtrades, thoughtrack theoptionscertain
courtthe allowed cross-examination oncourt on whatprecluded questioning

duty superviseCurran’s to and the conse­placeFidelity preventhad in tochecks
quences carryof a failure to that pur­outtrading for ownoptions traders from them

duty,ported responsesthe a“would havebenefit.
tendency to the whichmake facts to [she]

Given the substantial cross-examination probable eyestestified less in ofthe the
Fidelity employeesof the court allowed thanjury it be withoutwould such testimo­

conduct,Callipari say Abel,to cannot thatwe ny,” quoting United States v. 469
45, 51, 465,a rea­Calliparithe court failed to afford U.S. 105 S.Ct. 83 L.Ed.2d 450

(1984).gov­sonable to cross-examineopportunity
purportedhis de­ernment witnesses on To themeet constitutional stan­

theory. it offense Nor an abusewas dard, the courtdistrict “must ensure that
for todiscretion the court restrict further jury providedthe is with ‘sufficient infor­

con­cross-examination on well-foundedthe concerningmation events toformative
cern vic­suggestions “blamingthat theof “discriminatinga appraisal”make of a wit­

”“fishing expedition”tim” turnmight into a ness’s motives and bias.’ United States v.
jurythat issues for thewould confuse the (1st Cir.1988)430,Lynn, 856 F.2d 433

unfairly theprejudice government’sand (quoting Twomey,States v.United 806
Zaccaria,case. States 240 F.3dUnited v. (1st Cir.1986)1136, (quotingF.2d 1140

(1st75, Cir.2001); v.81 United States Campbell, 547,States 426United v. F.2d
(1stMulinelli-Navas, 983,111 F.3d 988 (2d Cir.1970))). case,550 “In the usual ‘if

Cir.1997); Fed R. 403. On sameEvid. the jury hadthe sufficient other information
basis, byofwe find no abuse discretion the it, evidence,before without the toexcluded

decliningdistrict in tocourt allow further a discriminating appraisal pos­make of the
limitinga instruc­cross-examination with sible biases and of the wit­motivations

”jury purposestion the what thetelling for ness,’ inquirewe need not further. Unit­
Anderson,evidence and could not beelicited could ed States v. 139 F.3d at 302

Mass.,Hull,used. Miller v. (quoting Tracey,See Town v. 675United States F.2dof
523, (1st Cir.1989). (1st Cir.1982)).433,878 F.2d 529 437 Confronta-The
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not givetion a the to supervise generalClause does defendant censes securities and
right “everyto on conceiva- options trading.cross-examine stoppedThe court the

DiPaolo,theoryble Bui v. 170of bias.” examination short when defense counsel
(1st Cir.1999).232,F.3d 242 The court imposedasked whether “duties” by these

may limit if defen-cross-examination the stepslicenses “motivated the that [she]
laydant a proper evidentiary 18,is unable to Septembertook on 1997.” After the

theoryfoundation. Where the of bias is court sustained government’s objec-the
],”“inherently] speeulative[ may tion,the court the defense fromelicited Curran a

“prohibit[] mount-cross-examiners from respondeddetailed account of how she to
ing fishing at 244.expeditions.” suspiciousId. the September 15,trades of

limits, 1997;Without such unchecked cross-ex- provedit to be no different from
theory may unfairlyamination on a of bias what hadshe testified to on direct exami-

prejudice party’sthe opposing case and nation.
only bring “marginallyforth relevant” evi- record CallipariThe reveals that was

Arsdall, 679,dence. Van 475 U.S. at 106 given ample impeachroom to Curran’s
Again,S.Ct. 1431. erroneous restrictions testimony otherwise. We therefore find

on examination are reviewed for harmless- inno error singlethis limitation on the
684,106ness. atId. S.Ct. 1431. content of purportedCurran’s supervisory

and potentialduties theCallipari’s consequencesconcern with was ofCurran that
carryingnot themtestimony, along Allowingher out.with that of other cross-

witnesses, subjectsonexamination theseFidelity provided circum- would havethe
posed danger confusingthe ofstantial from thejuryevidence which the could issues

juryfor the rather than suggesting anyinfer that Callipari knew that JAS was not
improperbias bya orFidelity motivation Curran.customer because Curran testi-

Moreover, thefied connection with biasthat not in fact is re-JAS was a customer
mote, the alreadyas SEC hadand that had no of closed itsknowledge anyshe
investigation and Curran would soontrading leaveCallipari’s depar-with JAS after
Fidelity after trialFidelity.ture to raise her children.againfrom We yetstress

noThere was threat of prose-that identifiabletheorythis misses the nature and
penaltycution or from govern-either thealleged byextent of the fraud provenand

Gomes,Fidelity.ment or 177government.the See F.3d at
81.Regardless, concludewe that the consti-

here,tutional wasthreshold met as the Closing argument3.
jury had othersufficient information be-

Callipari thatasserts the districtfore it a apprais-to make “discriminating
compounded bycourt its errors threaten­al” any partof bias theon of Curran. As

ing thegive government’sto “Victim Care­duties,supervisoryto the court allowed
Nolessness Defense” instruction if heenough in-cross-examination of Curran to

any argument regardingmade what Fidel­juryform the “as partthat of duties[her]
ority knew should have known about Con­obligations,”and she had to “make sure

First,nolly’s note thatbehavior. we the[people supervising] tradingshe was were
instruction itself is not erroneous. Seeappropriately,” which having“includ[ed]

event,supra note In any3. the court didtheycustomers for the trades that were
givenot the instruction.placing.” The defense also examined Cur-

ran trial,about objectthe two securities exams she At did notCallipari to
had passed, specificallytaken and for li- closing argu-the court’s restriction of his
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Hence, jurythe instructions to the on the obstructionwe review restrictionment.
error, count.States v. Gra­plainfor see United

(1st Cir.1996),biec, 549, re­F.3d 55296 Requested juryA. on “nat-instruction
an andCallipari to “show obviousquiring probableural and effect”

thatcurrent lawclear undererror affected
Callipari’s Requested Instruction No. 45inter­rights.” (omittingId.substantial.his

read:citation).and Trialnal marksquotation
prove CallipariTo that Mr. acted “cor-thebroad discretion overcourts have

establish,ruptly,” governmentthe mustsummations, especially to “ensurescope of
beyond doubt,a reasonable that ac-hisstray undulynot fromthat argument does

byprompted impropertions were anthemark, impede fair andthe or otherwise
motive, purpose,or an evil or wickedHerring v.of the trial.”orderly conduct
having indecided his mind what he853, 862, 2550,York, 95New 422 S.Ct.U.S.
would and then somethingdo that he did(1975). pur­45 593 The court’sL.Ed.2d

governmentthe law Theprohibits. alsoCallipari was to focus thepose warningin
must prove pur-that his wereactionstrial issue of fraudulenton the central
poseful hadand that his conduct theCalliparias claims thatintent. As much

probablenatural and of obstruct-effectFidelity’s duty to know arequestions of
ing investigation.thefaith,theory gooda ofrelevant to defense
In his request, Callipariwritten reliedtransgressthe did its discretioncourt not

593,Aguilar,on United States v. 515 U.S.limiting, wholly excluding,in but not such
600, 2357,115 132S.Ct. L.Ed.2d 520the jury’sin order to assure cor­inquiry
(1995), propositionfor the that his conductcomplete comprehension therect ofand
must had natural probablehave “the andtrial,Also, given throughoutthatcase.

obstructingof the investiga-effect” SECcorrectlyandproperlythe courtdistrict
the jurytion. The district court instructedFidelity’sany argument dutyon toforbade

inthat order to find ofCallipari guiltyknow, error, plainfind no letwe alone
investigation,of the itobstruction SECerror, with its to defense coun­admonition

to “corruptly,”had find he acted which wasclosing argument.regardingsel
“havingdefined as an orimproper motive

purpose obstructing proceeding,”of the
III. OBSTRUCTION and that prove Callipari corruptly,to acted

government prove beyond“the must a rea-The underobstruction statute which
hissonable doubt that actions wereCallipari was in rele-provides,convicted

anprompted by improper motive to dopart:vant
law Aftersomething prohibits.”the theinfluences,...corruptly,Whoever ob-

gave objectedcharge, Calliparicourt thestructs, or or to in-impedes endeavors
jury’s respecthearing,out of the “With tofluence, obstruct, or the andimpede due

‘corruptly,’ the intent element on the ob-
proper of the law underadministration

thatcharge, requeststruction we do the
any proceeding beingpendingwhich is

purposeorevil wicked bad instruction
agencyhad orany department ofbefore

that’s been—that Requestwas Defendant’s
States,the ... shall be finedUnited in caseNumber 45 and the law that’s cited

imprisonedunder this title or not more
partthere be as ofgiven that instruction.”

years,than five or both.
objection,In this no mention was made of

§18 compo-U.S.C. 1505. We first address Calli- the “natural and probable effect”
pari’s regarding requestclaim of the court’s nent. The court declined the anderror



41

ing “objection”its instructionresponded enough.that reflected is not United
O’Connor, 218,of the law in States“the current statement the v. 28 F.3d 220-21

6 (1st Cir.1994); Wilkinson,First Circuit.” v.United States
(1st Cir.1991).22,926 F.2d 26

thatgovernmentThe contends the
Requestedof Callipari’scourt’s denial In- The ruleamended does not affect the

45 old warningstruction No. should be reviewed for rule’s that it cannot be “satis-
plain object byerror because he did not “dis- fied pre-charge colloquycounsel’s with
tinctly” “specifically” enough,or as re- the court or ofexplanation groundswritten

alone,30, toquired by preserve byFed.R.Crim.P. nor a post-chargeeven attempt
Objections bythe are not distinct if to incorporateissue.7 reference earlier argu-

30(d) (amendedthey in ments.”merely incorporate arguments the Fed.R.Crim.P.
2002);charge by Advisoryconference reference. See Committee notes on 2002

(“NoGabriele, 61,United v. F.3d 66 change practiceStates 63 amendments in is
(1st Cir.1995). amendment.”).partyThe objecting bymust intended the In his ob-

objection; jection,state forgrounds Callipari onlythe the utter- mentioned the “evil

objection Callipari charge6. In to the made theaddition facts of the unrecorded conference
charged jury,had theafter the court he to decide whether the court’s refusal to in-

Aguilartoclaims that he alerted the court and probableclude the and"natural effect” lan-
request probablehis the "natural guagefor and ef- merits reversal. For reasons made ob-

3,during February case,language however,fect” the 2003 by encouragevious wethis
conference, day courts,charge held the before the exercisingdistrict in their discretion

charge. practiceactual As was the of conferences,the chargetowhether or not record
court, the conference was not recorded. Cal- to consider the difficulties that non-recorda-
lipari explicitly “rejectedthe courtclaims that may engender.tion

portion Request relating45that of No. to
probablenatural and effect.” He also recalls 7. Fed.R.Crim.P. 30 was onamended Decem-

1,Agui- 2002,that he the court’s attention todirected ber before the commencement of
propositionlar for the that the court was Callipari’s required objec-trial. The old rule

required to that conduct mustinstruct his "distinctly”tions to be stated while the new
probablehave had natural and"the effect” of requires "specifica objection."rule The Ad-

obstructing investigation. gov-SECthe The visory suggestCommittee Notes that the
ernment counters that theneither "natural "part general restylingtheamendment is of of

portionprobable requestedand effect” theof easilythe toCriminal Rules make them more
(orAguilar any prece-instruction nor other styleto andunderstood and make terminolo-

assertion)Callipari’sdent for was mentioned gy throughout Advisoryconsistent the rules.”
by chargeparty duringeither the conference. on 2002Committee Notes amendments. The

specificallyNotes state that the amendmentresponse Callipari'sIn to motion afor
change practice objectingdoes not the of afterpursuantproceedingsstatement of to Fed.
givesthe court its instructions as well as thecourt,10(c),R.App. the in aP. district Memo-

clarity makingrequired of counsel anin ob-11, 2003,randum and Order dated December
jection. one areaId. The substantive affectedadmitted had "no ofthat it recollection either
by pro-the amendment is that the Rule nowthe or theGovernment’s Defendant's version

plain anvides for error review of issue notregarding Aguilarof what was discussed or
preserved, previous versionswhereas wereprobable obstructingthe of‘natural and effect

” precludetosometimes read such review. Id.investigation.’ agreedthe The court with
("Asconference, Supreme recognizedthe Court in JonesCallipari during chargethat the it

States, 373, 2090,v. United 527 U.S. S.Ct.appropriate analysis 119"indicated isthe limited
(1999),effect, literally,any 144 L.Ed.2d 370 readpurpose, [old]to the defendant’s not and

anyrejected portion appel-Rule be barRequestthus 30 could construed tothat of No. 45
timelyrelating probable objectionlate review ato natural and effect.” absent when in

mayexplanationThis still us fact a court conduct a limited reviewleaves uncertain.
standard.”).Fortunately, inquire plainwe need not further under a errorinto
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omitted).purpose” component question,or bad of his marks To answerwicked this
He notrequested instruction. did cite the we turn to Aguilar,first where the Su­

error;assignsto he nowlanguage which preme Court held that another obstruction
specifically Aguilarhe mention ornor did statute, 1503,§18 requires proofU.S.C.

anany precedent supportingother instruc- that the actions thedefendant’s have “nat­
containing probable“natural andtion the probableural obstructingand effect” of an

language. repliedeffect” When the court essence,investigative proceeding a—in
definition the“corruptly”that its was cor- pro­“nexus” thebetween the actions and

law, likelyrect the itstatement of was 599-600,ceeding. 515 at 115U.S. S.Ct.
referring profferedto Calliparithe words 2357. circuits requiredOther have the

objection, aware,in his and was not be- §showingsame for 1505. See United
aware,cause it was not made of the “natu- (7th755,Senffner,States v. 280 762F.3d

probable language.8ral and effect” Cir.), denied, 934, 122cert. 536 U.S. S.Ct.
2613, (2002);153 L.Ed.2d 798 Uniteddecide, however,We need not

(9th824,Hopper,States F.3dv. 177 830-31Callipari objection.whether hispreserved
Cir.1999). §We have characterized 1505assumingEven the district court erred in

provision §as a tosister 1503.9 Unitedto therefusing proba­include “natural and
(1stBrady, 574,States v. 168 F.3d 578charge,ble in itslanguageeffect” the er­

Cir.1999).ror harmless is not foris and cause rever­
Blastos, 25,sal. v. 258United States F.3d Callipari prob-included the “natural and

(1st Cir.2001).27 able aslanguage parteffect” of his re-
quest afor definition of “corruptly.” TheUnder the harmless error stan­
government §thatcontends in 1505 casesdard, ask it appears beyondwe “whether a

(andAguilar Aguilardecided since itselfreasonable doubt that the error com­
§for prosecutions),1503 haveplained of did courts heldnot contribute to the verdict

governmentthatId. the must that(quotingobtained.” Neder v. United show the
States, 1, 15, 1827,527 119 to a government pro-U.S. S.Ct. 144 “endeavor” obstruct

(internal(1999)) quotationL.Ed.2d 35 ceeding must have had a “natural and

response panel’s8. inquiry authorityIn to the at [Rule 51]oral reviewestablishes to the
argument regarding the grant timelyeffect of amended request, despitethe failure to a

30, Callipari arguesRule that objection,Fed.R.Civ.P. 51 tofailure add an thewhen court
interpreted precedenthas been as for Fed. rulinghas made a thedefinitive on record

former,R.Crim.P. 30 and the asthat amended rejecting request.the
followingin 2003 and described in the ex- Advisory Committee Notes on 2003 amend-

Notes,cerpt Advisory appliesthefrom 2003 government’s responseThements. to the
here: analogy chargesuffices: the conference and

Many requestproper ruling Callipari’scases hold a thethat for a district court’s on re-
jury enough pre- quest chargeinstruction is not alone to theat conference notwere “on

right appeal givetheserve to failure to the the record."
request beinstruction. The must renewed

provisions9. Theobjection. relevant from the two stat-by appropriatedoctrineThis is
nearly onlyutes aremay identical. The differencesufficientlythewhen court not have
type proceedingis ofwhat the defendantrequest, mayfocused on the believe isor that

obstructing.request grantedthe Section 1505 covers obstructionhas been in substance
although proceedings Congressof ain words. . before or federaldifferent But this doc-

1503,may agency. §prove trap unwaryalso Thetrine a for the "Omnibus Clause” of
objection Aguilar, appliestowho fail add an after the which was the focus of tocourt

request jus-has it that themade clear has been obstruction of "the due administration of
rejectedandconsidered on the tice” in the federal courts.merits.
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Moreover,interferingof with the SECprobable investigatingeffect” the was
762;280 onSenffner, precisely topics CallipariF.3d at the whichproceeding. tes-

during SEC,F.3d at 830-31. None of tified his interview with theHopper, 177
courts, however, as significantlywent as far to most who responsiblethese was for

probable Connolly’s“natural and Heassert that effect” trades. was aware that an
op- investigation“endeavor” underspecifically way,modified as was testified as

general require- part of thatposed articulating investigation, veryto a and well
government objectivement the ob- thethat show an knew nature and of the inves-

tigation. Aguilar, 599,thestructive “nexus” between defendant’s 515 U.S. at 115
event,proceeding. In 2357any (suggesting knowledgeactions and the S.Ct. that of a

judicialclearly pendingthe law in this circuit is not proceedingsettled confers an in-
obstruct).governmenton the a tent toprove jurywhether must Since the found

“nexus,” so, guiltyif himrequirement conspiracyand how the of the atand least
jury charge.10 makingmust be articulated in a for misleadingfalse or statements

count,as to the Callipariobstruction iscourt appearedThe district here to have
pressed argue juryhard to that the wouldrequirementconcluded that the “nexus”

havenot him ofconvicted obstruction hadwas couched in its onbetter instruction
given Requestedthe court his Instruction“endeavor”:

# Accordingly, assuming45. even the dis-
anyThe word “endeavor” means effort trict court erred in declining to include the

act, contrived,anyor ob-however to probable language,“natural and effect” the
proceeding.struct interfere theor with error was harmless.

It ofgistis the endeavor which is the
the crime. Success of the endeavor is SufficiencyB. theof evidence
not of crime. terman element the The We now turn to the district
“endeavor” includes conduct which is Callipari’scourt’s denial of motion for

intimidatinginfluencing,aimed at or judgment acquittalof on the obstruction
proceedings.theimpeding count. We Rule 29review determinations

added). Indeed, Moran,(emphasis this instruction de States v.novo. United 312
(1st Cir.2002).480,Supremereflects specifi­the Court’s basic concern F.3d 487 More

that, knowledge“if incally, lightthe defendant lacks we the aevaluate evidence
likelythat actions are to the government,[ ]his affect the most favorable to and

evidence,requisitehe lacks toproceeding, includingthe intent “decide whether that
act a plausibleobstruct” and that “the must have all inferences extractable there­

time, causation, from,in factfinderrelationship logicor a to con­enables rational
599,proceedings.” beyondwith the 515 that[ U.S. at clude a reasonable doubt the]

(citations omitted);115 2357 also the chargedS.Ct. see defendant committed crime.”
762; Gomez,Senffner, 35;Hopper,280 F.3d at 177 255 at StatesF.3d United v.

(1stCzubinski,instructions, 1069,F.3d at 830-31. The read 106 F.3d 1073 Cir.­
1997).collectively, adequately jury government may proveinformed “Thethe its

prove entirelythat the to “nex-government byhad a case circumstantial evidence
us” Callipari’s very hy­between acts and the SEC and need not exclude reasonable

Gomez, innocence,proceeding. pothesis providedSee 255 F.3d at 39. of the record

practice language10. It the theis our belief that better ble effect” in instruction.
proba-would be to include “naturalthe and
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know,youof a lot in-guilta conclusion there was of worksupportsas a whole
morning every-thebeyond clearinga doubt.” United volved inreasonable

555, (1stWaldeck, thing very busy.909 559 we Andv. F.2d because wereStates
Cir.1990). know,that, you giveif I could him some

“Fine,said,money, I send a bill andmein the indictmentCount Twelve
I’ll pay you.”portions Calliparfsthat nine ofcharged

testimony misleading.false andSEC were The specifiedindictment that this state-
Calliparfs RulegrantedThe district court misleadingment false orwas because Cal-

regard to statement29 motion with his lipari highlyknew that “it unusual towas
concerning Fidelity,from directly,”his termination be paying paymentsSrock “the

regardwith to theand denied the motion were ankeep eyefor to on Connol-Srock
statements,remaining trades,which con­eight ly’s theyand make sure were not

topaymentscerned his Srock and detailed large,” paymentstoo and to Srock“the
Connolly’s authority to fortrade his ac­ performwere not for Srock forto duties

portionsthese eightcount. We review of inCallipari morningin the withconnection
testimony.11 trades,”the clearing forbut Srock to make

Connolly “go crazy.”sure did not
withRelationship1. Srock

allegation,As for the first testi-Srock
SEC,Callipari testified to the fied any-that he did not send toinvoices

Q. you any monetary rela-Did have Calliparione per-but because he did not
tionship with Srock? form “additional forduties” other clients.

paidA. for clericalI Srock services. Wolan,Three Stephenother witnesses —
He sent me a and I—and that’s notbill clerk; Polcari,another PTR Richard a

heavyof the volume onunusual because Securities;trader at Vandham and Joe
was, know,you checkingthe floor. He Valenza-testified that customers did not

Imorning, paidall the trades in the him. pay services,fordirectlyfloor clerks their
Q. And— if performedeven the clerks certain extra
A. He sent bill.me a duties thesefor customers. Customers

negotiate adjustments paycontractQ. you andpayDo or PTR?Srock
executingthe firm for this extra work.pay that.A. I Srock for

agreement?Q. youDo a writtenhave As torelevant the second and third alle-
bill,a paidA. No. He sent me I for it. gations, throughoutthatSrock testified

Q. agreement?What was the 1997,July Callipari asked him to monitor
know,said, that,basically you Connolly’s later,A. He he had trading and he ad-

earlyin of Connollyto come real because all these not gomonished Srock “to let
and, know, lot,you crazy.”12was a regularly Calliparitrades there Srock sent

Moreover,eight11. ourAll need not survive review. rule. the evidence here is suffi-
jury general guilty justify eighta a of cientWhen returns verdict to conviction on all of the

act,single charging jury.on a one acts submitted to the See textcount more than infra.
longwe verdict as themust sustain the as
atsupport Connolly'sto least 12.evidence was sufficient one That Srock believed the size of
States, ''initially''of those acts. v. United 502 trades was not to hisrelevantGriffin

46, 56-57, 466, agreement CallipariS.Ct. withU.S. 112 116 L.Ed.2d does not mean that
(1991); Nieves-Burgos, jury reasonably371 United v. 62 the could not haveStates concluded
431, (1st Cir.1995). CallipariThe thatF.3d 434-36 district himself was worried about what

Otherwise,Connolly capable doing.was with was itcourt's instruction consistent this of
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conspiracy prohib-of the and that neveron Srock detailed the hewhich“trade cards”
Connolly tradingCon- ited from in his JAS ac-of trades in whichtypes and amounts

it to Calli-nolly comparingIn count.engaged.
testimony, jurythe could rea-pari’s SEC that,Callipari also to thetestified SEC

testimonytrialsonably infer from Srock’s tradingwhen of Connolly’she learned on
fully Connolly’sofCalliparithat was aware ConnollytoldMonday, he that he refused

and ac-to make excessive tradespotential the trades and that those trades marked
Srock, through whom Con-cordingly hired the of relationship.end their business

trades, keep eyeannolly the toconducted however,Connolly, testified at trial that
systemaConnolly.on The two even had Callipari positionhim to take aordered on

by Callipariin which could trackplace of in tooptions hedgeanother series order
The “clericalConnolly’s activities. against losses.

and of lists de-preparation faxingwork”— Finally, Callipari stated that he had notConnolly’s parttrades —was andtailing
any Connolly’s tradesauthorized of aftersystem. Theparcel amplythis recordof

14, Connollythe 1997August incident.Callipari’ssupports the thatconclusion
placed Callipari’sinnevertheless tradestopaymentsfor the Srock-stated reason

throughoutall the latter half ofaccountmorningtrades in the aimedclearing —was August. CallipariAnd again, acceptedinmisleading impedingat and the SEC its
Connolly’s September 15 16and tradesinvestigation.
into then tohis account and tried “free-

Fidelityride” thatby demanding takeConnolly2. and au-Relationship with
big losingback “unauthorized” theasthority over trades

thattrade of week.
remaining portionsThe seven of

record,Considering totalitythe of thetestimonyCallipari’s SEC listed under
and to be drawn therefromthe inferencesAttachment)(see12 deal with theCount

verdict,lightin favorable to thethe most15, 1997,Septemberweek and Calli­of
the denial ofwe affirm district court’sConnollyhe told “nopari’s contention that

judgment acquit-for ofCallipari’s motionsfor that recorded con­trading” week. His
tal.versation with on the afternoon ofSrock

however,Monday,that his claim andbelies
IV. SENTENCINGgave jury enoughthan reason tothe more

sentencing,the obstruc­ At the court attrib-find his statements to districtSEC
$428,000 was theexpressed surprise Callipari,uted to whichCalliparitive. neither

rejected tradingfromactivity Connollyat account nor total loss incurredthe in his
Tuesday,any Monday, Septemberhim on 15 andtrades when Srock told about

16, stated,Instead, September 1997. The courtthem afternoon. heMondayon
however, Callipari responsiblethatinquired of Srock these trades waswhether
only had onAdditionally, bywere the fact for the amount which been lostprofitable.

onlyMonday, Calliparito which claims wasCalliparithat intimated Srock that he
$87,000. contends thatConnolly, jury governmentcall could Thewould later the

theproperlythe determined amounteasily Callipariinfer that knew these court
$428,000.by Connolly as toparthad been made betrades

why Connolly’simagine Callipariis to struck an trades.difficult
agreement specificallywith to monitorSrock
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sentencing mayA of of it. And while hadcourt’s valuation he have some
clearloss is reviewed for error. United Connollythat offfeelings gowould and

(1st12,Henry, F.3d 23 Cir.­States v. 136 doing tradingcontinue kinds of thatthe
1998). over Idays,he did the next two do not

thebelieve Government has sustainedConnollyrecapitulate,To made
respectits burden with to the totalduring of Sep­two trades the weeklarge

here, is,amount of loss that the15, morning $2.39the of1997. On Mon­tember
15th, million....Connolly put options Connolly the nextday [W]hensold 255the

aSepin 900 series for total of daythe on own thatpull legdecided his to
$302,437.50. afternoon,MondayOn Con­ then, said,off nuts,and as he hewent

bynolly hedged morning pur­the trade dark,kept Callipari in the I think that
Sep255 in thechasing put options 905 figurethe appropriate loss here is the

$488,250.00.for He “undid” theseries $428,000 figureloss at ofthe end the
hedge Tuesday morning by buying back day Monday tryon ... but to offset itto

options Sep255 in the 900put series. profitswith the that were made on the
Wednesday,Throughout Callipari himself justother cut ittransactions doesn’t be-

Srock,puts throughSepsold the 905 givencause those weren’t untilback the
exposed bywhich had been to market risk conspiracy prettywas much uncovered

$59,937.50,“undoing” hedge,the forof the by Curran.Ms.
$428,312.50.in aresulting loss of As for

trade,large Connollythe aother made Callipari suggests that from these obser-
$248,250profit purchase ofon the another vations, agreedthe court withitself his

Sep puts Callipari.set of 900 and sent it to theory that the of incause the increase
The loss thenet on two trades was $87,407.91 Mondayloss from on to
$180,062.50 ($428,312.50 byloss offset the $428,000 Wednesdayon Connolly’swas
$248,250.00 $87,000profit). Callipari’s fig­ “affirmative and unilateral act of remov-
ure comes from what the net loss would ing” hedge Tuesdaythe morning.
have had Connollybeen he and closed the

§Under 1B1.3 sentencing guide-of thepositions on both trades at the end of the
lines, “relevant for sentencingconduct”day Monday. heAccordingly, argues,on
purposes includes “all acts and omissionsonlyhe should be thesentenced for loss
committed, aided, abetted, counseled,that Monday.“occurred” on com-
manded, induced, procured, willfullyorsentencing,At the court concluded that

bycaused the defendant.” U.S.S.G.in ordering Connolly hedge,to
lB1.3(a)(l)(A).§ conspir-In the case of areally toCallipari attemptingwas limit

acy, maythe court reasonablyconsider “allhere, necessarilythe losses not out of
foreseeable acts and omissions of others inany regard Fidelity,for but for his own

of jointlyfurtherance the undertaken crim-situation oncebecause those losses be-
activity”inal in determining a sentence.greatcame so that even he couldn’t take

lB1.3(a)(l)(B).pass addition,§off or Id.anythem or them to JAS of In “all
partiesthe other who inwere involved harm that resulted thefrom acts and omis-

transactions, game goingthese the was (a)(1)inspecifiedsions andsubsections
to up, clearlybe and he knew that. (a)(2) above, and all harm that was the

continued, objectThe court of such acts and consti-omissions”
tutes “relevantI conduct.” Id.believe that evidence in thethe case

lB1.3(a)(3).§thoughtthatshows he that was the end
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court never concluded thatThe district
conspiracyinCallipari’s part the was over (c)

fact,Monday’s In itby specificallyend. A. ... a Monday nightThere was that
hedgethe at limitingfound that was aimed I spoken Connolly,had to Mr. and he

amount,to a manageablehis losses and awanted to do trade I specificallyand
Fidelity’s,not in maintainorder to the told him he anywas notthat to do more

conspiracy.the Givenviability of how the trades me couplefor because of a of
court conductCallipari’scharacterized for prior problems, and that we would no

week,the its statement that theentire loss longer together.do business
Monday reasonablyended on cannot be Q. Okay. Stop right Onthere. a Mon-

taken to mean that he was done or had day, in September?
from the atconspiracywithdrawn market’s A. That wasYes. the—I don’t have a

Monday.close on calendar. It was the 15th? 16th? Re-
my memory,fresh youdo know whattheoryThe court stated that the behind

day Anybodyit awas? have calendar?$87,000 figure “makethe did not sense.”
* * *$428,000figureIt that the rep-understood

A. ConnollyAnd Mr. called me andbythe Monday’sresented loss caused
asked to do trades after I himtold thattrades, changenot the in the market value

to any tradinghe was not do more forbyof ofoptions tradingthe the end on
my account because of a prior incident.Moreover,Monday. the court’s refusal to

Mondayoffset loss with profitablethe the
(d)$428,000thetrade indicates its view of

Monday,A. ... Then on the I toldweek,figure encompassingas the entire
called, Connolly,Mr. sayingMr.—hejust Monday.and untilnot the end of We

him,that tohe wanted trade. I toldCallipariwithdisagree what seems to
anymore.”“No. You can’t trade for medeem district confusion onthe court’s the

says,He I I’mplease, goingsaid “No.issue find noand error with the court’s
out to Andlunch. then after that I’mCallipari’sof relevantassessment conduct

back,coming and I’m takingafter thatsentencingfor purposes and the loss
the rest of the week off I’lland be onCallipari byamount attributable to his own
vacation.”Connolly,actions well as the ofas actions

co-conspirator.his (e)

Q. the Monday?Is this on
V. CONCLUSION Yes,A. Monday.this was on the

Q. you yourAnd were still in office inabove,For the reasons stated we affirm
at noon?Rhode IslandCallipari’s conviction and sentence.

Yeah, periodA. was goneI for a of
time I back.but cameATTACHMENT
Q. Okay.

following excerptsThe seven from Calli- me,A. And T.J. [Connolly]then called
11,pari’s February testimony1998 before putshe told me he had these that he had
subjectthe are the of Part III.B.2SEC of it,him doing youdone. I told I’m not

(c)opinion. Theythe through Fidelityare labeled it youbetter cover and tell have
(i) youin anaccordance with the indictment. error and tell them did.what
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IsayA. Did I would cover them?ffi
Q. Mm-hmm.9/11,Q. and didBetween [Connol-9/20

No, um,A. I he went—when Ily] you getcontact to orders? don’t—
said,[Srock],Tonycalled he “You’re not15th,the thatA. No. But he did on

gonna like what’s done.” See but T.J.Monday, he to an fromgettried order
lying tellingwas to me. He was meI no. I thatand told himme remember

things Theywere covered. weren’t cov-tellingI him onday remember—that
know, of—ered. You there was a lotmorning, says,I “No. I’mMondaythat

nobody really tellingwas me what waslunch,going takingto I’m the rest of the
going point.on at thatout, not—youare areyouweek not—
Q. anyyou acceptOn the 15thare do did ofbanned from trade. You not to
the trades?nothing.”

myA. I—not to Irecollection did ac-
(g) cept any of those trades.

Q. Okay. younext time talkedtheSo Q. What about on the 16th?
when,[Connolly] 11th is theto after the recollection,myA. Not to no.

15th?
(i)assume, theyes,A. I would that’s

Monday, yes.That that Now,15th? was Q. these other that Silktrades
to,referringand Srock are are[Curran]Q. your previousAnd he testi-calls-—

um,that, you’rethese the trades on themony [Connolly] you,is called hethat
Fidelity complaint?hook for in theyou no?wanted to do a trade and said

blame,they’reA. That’s what totryingNo, absolutelyI him not.A. told
* * * yeah. They’re totrying blame me for

2 pointthose trades. somethingIt’sQ. specificAnd did he—was he about
million they’redollars for.lookingwhat trade he wanted to do? Did he
Q. these theyAnd were trades thatsomethinghave in mind?

youclaim Connollyauthorized to makeheA. He told me wanted to either
you?foringet longshort or the market because

A. Yes.no,of I himsomething. And told there
Q. your position youAnd it’s—and istrading.is no more I told him that
didn’t?trading.there’s no more O.E.X. There

not, didn’t,DidA. Didn’t. didn’t.nothing. stop.is To
God, bibles,in ofSwear front whatever

(h) want,you I did not authorize those
totallytrades. That was him. I did notQ. you anyAnd did not authorize

thoseauthorize trades. After the Au-[Connolly]to accounttrades JAS with
incident, there,ingust the teens whatev-on the 11th or the or the 16th of15th

were,they anythinger dates he heSeptember, yourthat testimony?is was—
did was unauthorized.Yes, my testimony.A. that’s

15th,Q. Okay, you accepttheon did
any say,Did youtrades for the 15th?

trades,”“Okay, anyI’ll cover these at
time?


