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wake,inappellees byJ. for Michele or theirbroughtRobert Stolt lawsuits those
Nilsen, et al. seeking damageswho were searched from

governmental responsi­officials or entitiesFriedman, Richards,Howard J. Lizette
E.g.,ble for the searches. v. Ken­MillerFriedman, P.C.,Law Offices of Howard

(1st8,County, 219nebec F.3d 12-13 Cir.­G. and &David Webbert Johnson Web-
2000). suits are ordinarilyThese framedbert, appelleesL.L.P. on brief for Michele
as AmendmentFourth claims for unconsti­Nilsen, et al.

broughttutional search and seizure andPingeon,R. Massachusetts Cor-James
(2000).§under 42 1983U.S.C. Id.Services, Inc.,Legal Deborahrectional M.

Golden, LegalD.C. Prisoners’ Services
Qualified immunity has defeated

Project, and onWilliam Claiborne brief for
officials,against e.g.,some of these claims

LegalMassachusetts Correctional Ser-
Island, 23,RhodeSavard v. 338 33F.3dvices, and LegalD.C. Prisoners’ Services —(1st Cir.2003) (en denied,banc), cert.

Project, Amici Curiae.
U.S. —, 1074,124 S.Ct. 157 L.Ed.2d 895

Norris,R.L.Christina Donna A. (2004), protectthe doctrinebut does not
Wunsch,andSchneiter Sarah American counties, City Indepen­see Owen v. of

Massachusetts,Civil Liberties Union of on dence, 622, 650, 100 1398,U.S.445 63S.Ct.
brief for American Civil Liberties Union of (1980).L.Ed.2d 673 Though not liable
Massachusetts, Amicus Curiae. respondeat superiorunder a Bd.theory, of

Brown,Countythe Comm’rs v. 520 U.S.BOUDIN, Judge,Before Chief
397, 403, 1382,117 S.Ct. 137 L.Ed.2d 626CAMPBELL, Judge, andSenior Circuit
(1997), mayandcounties like entities beLYNCH, Judge.Circuit
liable section onlyunder 1983 not for their

BOUDIN, also,policies,formal official acts andJudge.Chief but
circumstances, practicesunder some forcertifyingBefore us are orders class

permanent“so and towell settled” as con­jailhousein stripactions two search cases.
stitute established custom. Monell v.cases, arisingThe two before two different

Servs., 658, 691,Dep’t Social 436 U.S. 98of(Judgesin thejudges same court Carter
(1978)2018,S.Ct. 56 L.Ed.2d 611 (quotingHornby), targetedare atand two different

Co., 144,S.H.Adickes v. Kress & 398 U.S.(Knox York). Incounties and eachMaine
167-68, 1598,S.Ct. 14290 26 L.Ed.2dcase, plaintiff representa named seeks to
(1970)).(it improperlywho alleged)others is were

strip searched. ofFollowing certification broughtIn the first case before us—
classes, interlocutory ap-the we allowed County, sheriff,against Knox its un-and

peals and now affirm. identified officers—Laurie filedTardiff
decades, changed claim,the last a assertingOver few such a section 1983 that

sensibility apopular produced tamper-has series of she had arrestedbeen for witness
curtailing ap- havingdecisions what was once an ing previously chargedafter been

parently many jailspractice violatingroutine in of with an anti-harassment order.
searching 332,strip yet County,arrestees not convicted v. Knox 218 F.R.D.Tardiff

(D.Me.2003).included,any house,of crime.1 At jailSuch cases have 334 the Tardiff

began (1stSupreme Dep’t,1. Countytrend with the Court's 354 Cir.­F.3d 57The Sheriff’s
520, 2003);Wolfish, County,decision in Bell v. U.S. v.441 99 Miller Kennebec 219 F.3d 8

1861, (1979). Cir.2000);(1st Spinney,S.Ct. 60 L.Ed.2d 447 In this Swain v. F.3d 1117
circuit, 1997).(1stleadingthe cases are v.Wood Hancock Cir.­
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(3) waiting for an initial courtwhileto a showerwas takenthat shealleged
chargeson that did notappearanceoffi-área, by a female corrections'ordered

weapon, drugs,a or a violentdisrobe, and involve“squattorequiredandcer to
vagi- felony; orcould see herthe officercough” while

area. Id.na and anal (4) been arrested on ahavingafter
weapon,not awarrant that did involvecase,Carter, in the'presidingJudge

felony.drugs, or a violentcavitybody“stripa and visualcalled this
334;search,” JudgeatTardiff, 218 F.R.D. Id.
descriptionwith a similarHornby, faced case, brought beforeIn the second

a suitparallelinby plaintiffthe lead plaintiff—leadJudge Hornby, a substitute
the samecalledCounty,Yorkagainst failingMichael Goodrich—was arrested for

search,” v. YorkNilsen“stripathing (he alleges)probationfor andreportto
(D.Me.2003).19, 22, 25219 F.R.D.County, strip,with the samestripwas searched

sake, “strip search”we usesimplicity’sFor as Tardiff.squat cough procedureand
con-to cover the describedin this decision Tardiff,22. he219 F.R.D. at LikeNilsen
usedduct, that the isrecognizing phrase inthat this was done accordancealleged

and thatin different decisionsvariously countyof the thatpolicya or customwith
searchspectrum possiblea ofthere is widely includingto arresteesappliedwas

differing indignities.inflictingpractices unthreatening offenses.chargedthose with
Tardiff and othershappened toJust what Hornby, acting shortly JudgeafterJudge

disputed.may itself be Carter, order certi-comparableentered a
23(b)(3). Id. ata class of class under Rulerepresent fyingto asoughtTardiff

in dueand 19-20.2similarly situatedpersons
un-a classcertifiedJudgecourse Carter case, in-defendants.soughtIn theeach

23(b)(3). Tardiff, 218der Fed.R.Civ.P. certification.terlocutory review of the class
class, byas definedat TheF.R.D. 336. as to to enter-have discretion whetherWe

court,the covered: appeal.an See Fed.R.Civ.P.tain such
19, 1996,NovemberpeopleAll who after 23(f) advisory committee’s note1998and

subjected stripto a searchwere and/or (f). reason for reviewOneto subdivision
without evalua-body cavity searchvisual placeas toliability largeof sois a threat

suspi-for individualized reasonabletion pressurean “irresistibleon the defendant
at the Knox Coun-being heldcion while v.Holdings, Inc.Mgmt.to settle.” Waste

ty Jail: Cir.2000).(1st288, 293Mowbray, 208 F.3d
(1) onhaving been arrestedafter thatpossibleitthought quiteAlthough we

weapon,did not involve acharges that survive re-orders wouldthe certification
felony; ordrugs, or a violent informationview, and similarthe financial

in casecounties thisby the two(2) providedonwaiting for bail to be setwhile
interlocutory re-grantus toweapon, persuadednot involve acharges that did

view, expedited.which wefelony;a violent ordrugs, or

appearanceorder, Nilsen, or for a first courtbail to be setHornby’s 219 atJudge F.R.D.2.
25, charges that did notbeing onthe class as: after arresteddefines

drugs or a violentweapon orCounty aat involvepeople strip-searched the YorkAll
14, (2)policy waiting a courta for firstfelony;1996 under or whileJail after October

conducting strip-searches a de-beingof arrested onappearanceor custom after
evaluating individualized rea-without for warrant.fault otheror

(1) waitingsuspicion: while forsonable
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(b)(1)(B).Nominally, review of decisions tion The subsection lists non-
denying class certification isgranting or factors for makingexclusive the determi-

discretion,”for of Smilow v. S.W.“abuse pertinentnation—the most here is man-
(1stInc., 32,Sys.,Bell Mobile 323 F.3d 37 ageability “predominance”the and—but

Cir.2003), phrasebut this chameleon is “superiority” largelylabels turn on the
misleading. Express standards for certifi­ particular presented.facts and issues

23,incontained Rule so ancation are stripSome courts have allowed search
pure issues of law re­appeal posecan class actions and others not.4

occasionally rawviewed de novo or fact
princi-What here are the issues? Therarelyfindings that are disturbed. See id.

pal very roughones-—-and this is our ownHere, applying gen­withwe are concerned
rule,appear policyto be these: whatfactsparticulareral standards to where cut—

stripor custom as to searches was in forcethe “reasonableness” and re­touchstone is
countyin induring periods ques-view is each thedeferential.3

tion; was it applied groupslawful as to orAll class actions certified under Rule 23
members;individual ifclass unlawful as toprerequisitesmust meet certain listed in

arrestees,categoriessome of were there(a): numerositysubsection there must be
particularstill facts as to arrestees thatmembers, questionsof class common of
search;justified stripa if liabilityandfact, representativelaw or must bethe

exists, damages per-what are the to eachclass,typical repre-of the and his or her
injured? obviouslyson There are otheradequate.sentation of the class must be

defendants);23(a). (e.g.,issues as to individualHere, precondi-Fed.R.Civ.P. these
likelybut these four are impor-the mostadmittedlytions are satisfied. The defen-

tant.dants’ attack is instead on the further re-
a(b)(3) class,quirement, for that the court

rules,questions poli­find that On the first issue—what“predominate”common
over individual ones and that the or prevailed alreadyclass cies customs is—there
action “superior”be to other methods of deep disagreement plaintiffsbetween and
resolving controversy.the Fed.R.Civ.P. questiondefendants. So the arises whose
23(b)(3). version is a court to assume for purposes

decidingof whether a class action is even(b)(3), tigerSubsection the cute cub
grant­suitable? It is sometimes taken forgrown something unexpect-that has into

ed that complaint’s allegationsthe are nec­edly rightsfearsome in civil and mass tort
essarily controlling; but class action ma­litigation, joindera foris device consoli-
chinery expensiveis inand our view adating separate op-but similar claims-—as

posed, power disputed prem­court has the to testexample, disputesfor to about a
fund, by earlycommon which is covered subsec- ises on if and when the class action

Dist., 69, (S.D.N.Y.2002),Reg'l3. Stanton v. Berkshire Sch. 197 F.R.D.208 76-79 Mack v.Cf.
574, (1st Cir.1999) (attorneys’ 16,F.3d (D.Mass.­577 fees County, 191 F.R.D. 25Suffolk
IDEA);under Mass. Food Ass’n v. Mass. Alco- 2000), Montgomery County,and Smith v. 573

Comm’n,Beveragesholic 197Control F.3d 604, (D.Md.1983)(allF.Supp. certifying613
560, (1st Cir.1999) (adequacy represen-567 of actions),strip search class with Klein v. Du­

24(a)).tation under Fed.R.Civ.P. 29,Page County, 119 F.R.D. 31-32
(N.D.Ill.1988)(denying stripcertification forCompare County,4. Blihovde v. St. Croix 219

action).search class There are also several607, (W.D.Wis.2003), BynumF.R.D. 622 v.
unpublished opinions coming ways.out bothColumbia, 43,District 217 F.R.D. 50of

(D.D.C.2003), Maneely City Newburgh,v. of
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course, mightthebut not Of defendants stillpremiseon oneproperwould be
within thepersuadeanother.5 the court that some

remaining group (e.g.,of arrestees thoserule,case, awhether there wasIn this
ofarrested for misdemeanors certainautomatically stripcustom ofpolicy or

types) stripalso be searched as acouldcategories of arres-­all or mostsearching
Butmatter of the core thatdisputedface common course. notionis its atees on

Nothingboth sides concede.issue—as some classes of arrestees should not be
courts do morethe district toobligedhere sus-strip particularizedsearched without

and, viewed,than the issue as such soview inpicion is now embedded the case law.6
favor class action status.weighsit in of within the class can orgroupsJust what

any predi­like other commonThe issue is suspicioncannot be searched without such
multipleliability parallelto forcate appears, rule-policy-custom ques-like the

engineerthe trainsay whetherclaims— tion, present a ofto common set issues
(or scopeacting within thenegligentwas for a class action.proper

the went offhis when trainemployment)of
See, e.g., Turning& Prod. the of the weTradingAm. to third issuesthe rails.

Moore, Inc., 47Corp. listed,v. Fischbach & saydefendants that individualized
157 (N.D.Ill.1969).155,F.R.D. suspicion may anyoneas tohave existed

class, everythe certified so thatwithinissue, stripwhether theThe second
necessarily presents a dif-class memberunlawful, differ-presentsispolicysearch

True,liability.even toproblemthat it ferent asThe first iscomplications.ent
of ar- mi-groupslawful as to some for themight be a class member arrested most

firearm(say, those arrested onrestees mightand of offenses ar-nor non-violent
thosefelony (say,and not otherscharges) bystripwarrant a his indi-guably search

tickets).parkingofnon-paymentseized for arrest)resisting(violentlybehaviorvidual
to thesoughtBoth courts narrowdistrict (armed assaults). If suchprioror record

multiplicity categoriesofpotential —which innecessarywerean individual evaluation
againstin workrespectscould several case, might anevery this doom efficient

the Inby narrowing class.class status — class action.
orders, the class definition excludedboth

sought to theBoth district courts finesseweaponsfor or vio-drugs,those arrested
onlyby defining the class to includeissueauto-for whichcategorieslent felonies' —

those who were searched without evalua-tomight seem easierstripmatic searches
Nilsen,suspicion.tion for individualizedNilsen, 25; Tardiff,atdefend. 219 F.R.D.

(“without evaluating for219 F.R.D. at 25at218 F.R.D. 836.

denied,672, Cir.),(7th cert. U.S.Jacquelin,v. & 417 675-76 534Compare Eisen Carlisle5.
348,951, (2001).2140,156, 177, 122 L.Ed.2d 26340 732 S.Ct. 151U.S. 94 S.Ct. L.Ed.2d

(1974)(discouraging inquiry),any preliminary
Falcon, Swain,Miller, 12;v. 457 U.S.with Tel. Co. S.W.Gen. F.3d 117 F.3d6. See 219 atof

2364,147, 160-161, might102 72 L.Ed.2d 740 anything,S.Ct. at 12. If some of the rhetoric
believe,(1982)(endorsing inquiry). cir­ quite wrongly,such an The thattolead the reader

Compare v. independentlydivided. Caridad everycuits are also must be evaluat-arrestee
R.R., 283,F.3dMetro-North Commuter 191 ed based on his or her own circumstances.

(2d 1999), reality,v. generalizationsCir. and J.B. ex rel. Hart lie behind most so-291-93 In
Valdez, 1280, (10th to then. Cir.­ decisions and endorse186 F.3d 1290 7 called individual

substance,is,1999), Mgmt., togeneralization in endorsewith Johnston v. HBO Film
178,Inc., (3d Cir.2001), Rhodecategoricaland rules. See Roberts v.some265 F.3d 186-89

Island, 107, (1st Cir.2001).Machs., Inc., F.3d 112Bridgeport 249 F.3d 239v.Szabo
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suspicion”);individualized reasonable Tar­ to certifyDeterminations a dependclass
(“withoutdiff, 218 F.R.D. at 336 predictionevaluation on initial and are always subject

for suspicion”).individualized reasonable to revision. Gen. Tel. Co. the v.S.W.of
answer; Falcon,a complete 147,This is not for 160,one 457 2364,U.S. 102 S.Ct.

thing, pointat in (1982);some the case it 72 Smilow,could L.Ed.2d 740 323 F.3d
necessary 39-40;still be to determine individually at Mowbray, 208 F.3d at 297 n. 6.

amongwho those who were searched If largewere a number of class members turn
so evaluated. presentout to non-common issues as to

liability, the maycourt have to considerFurther, if personseven all searched
narrowing or de-certifying the class.based on individual evaluations were readi-
Mowbray, 208 atF.3d 297 n. 2. But a courtly regardlessexcluded from the class of

proceedcan based on its reasonable bestevaluation,the soundness of the it might
guess as to what happenwill and we sharenecessarystill be least in some—at
the district judges’ apparent view that thecases—to consider whether individualized
individualized-suspicion issué will arisesuspicion justifiedcould have a search.
only in a cases,limited number of assum-if categories used,Even overbroad were
ing always plaintiffsthat can establish as athe likely arguedefendants will that the
background fact the existence of im-anresult would have been the same for some
properly strip rule,broad policysearch orclass if propermembers even individual-
custom.judgmentsized raisinghad been amade—

legal liabilityissue as to contrast,on which we offer By presencethe damageof
opinion.no Compare §42 U.S.C. 2000e- weighclaims does against class status. In

(2000) (Title5(g)(2)(B) sameVII’s decision certain (e.g.,cases security frauds),some
damages).defense as to If the number of damagesformula generallyare used. See

such large,instances was the feasibility of 3 Conte & Newberg, Newberg on Class
a class action might compromised. (4thbe ed.2002).§Actions 10:8 Here each

class member wrongly strip searched couldprejudging disputable issues,Without
in principle testify separately as to thewe think that such threats of undue com-
circumstances, emotional damage, lostplications as to liability are inlimited this
wages, treatment, bills,medical doctor andrule,case. If there was in fact a custom

Indeed,so on. potentthe less the avail-policyor strip searching everyof arrestee
able defense on liability, the more the classsubstantiallyor a overlarge category, then

mightaction look like a bundle of individu-it is guessa fair that most arrestees so
damagealized whollyclaims unsuited forclassed stripwere searched on this basis.

class resolution.might yetThere be some number as to
whom defensible judgmentsindividual to Yet the need for damageindividualized
strip actuallysearch were made or could ordinarilydecisions does not defeat predo-
have been made—two different situations minance where there disputedare still
with legal implications;different but who- Smilow,common liability.issues as to 323
ever has the burden of identifying such atF.3d 40. If the class action resolved
persons, they may well not be numerous.7 liability even as to some further narrowed

1843,7. sayA (1977)(Titlenumber of district courts VII),that the 52 L.Ed.2d 396 but
defendant,burden of identification onis the the various burden issues have not been

Blihovde, 622;e.g., Mack,219 atF.R.D. 191 case,briefed in this weand do not resolve
24;F.R.D. at see also Bhd.Int’l Teamstersof them.
States, 324, 360,v. United 431 U.S. 97 S.Ct.
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means, onlysuperior probablyfunction. but theclass, legitimateathis would be
(one-way estoppelfurther feasible one collateralcourt would havepoint,At that the

aside), liability perhapson modest to andagreementsuch an establishasoptions,
Blihovde,claiming atdamages. E.g.,for those not 219 F.R.D.damagesuniform

622; County, F.R.D.injury, masters to determine Mack v. 191withspecial Suffolk
few) (D.Mass.2000).spe­ 16,toserious claims(potentiallythe 25

Corrugatedre Con­injury. E.g., Incial certifyingthe orders theIt follows that
244Litig., 80 F.R.D.Antitrusttainer at thisclass actions must be sustained

(S.D.Tex.1978). fur-stage prejudiceinitial without to their
allowingFailing solutionpracticalsome inproceedingsIn furtherther alteration.

inclaimsdamageall classfull resolution of court, weight bethe district little should
case, judg­could athe court entersinglea theglancingto our discussion ofgiven own

toleaving membersliability,of classment merits; innecessary backgroundalthough
in lawseparatedamage claimspursue orders, our as-reviewing the certification

Smilow, 40-41;F.3d at accord.323suits. lackingonly preliminary,can besessment
F.R.D.County,v. 219Blihovde St. Croix analysesof fuller record andthe benefit a

(W.D.Wis.2003);607, Maneely Cityv.621 yet to come.
(S.D.N.Y.­69,Newburgh, F.R.D. 79208of

Affirmed.cases). addition,2002) ifIn(strip search
theliability is established andand when

only amount ofremaining dispute is the
aexperience thatdamages, it commonis

many settle.great claims

the velsuperiorityIt remains to discuss
in-countiesof the class action. Thenon

feasible.that law suits aresist individual PEÑA-BORRERO; OrlandoCecilio
number ofonly the limitedthink thatWe Astry Peña-Ayala,Peña-Ayala;

damage wouldwhere ensuedcases serious Plaintiffs, Appellants,
andclass statusbroughtever be without

v.majority of claims wouldthat the vast
be-brought aggregatedbe unlessnever ESTREMEDA; MillanHectorJuan

are tooprovable damagesactualcause Defendants,Santiago,
forargumentThis a conventionalsmall. is Appellees.

Inc.,Prods.,action, v.Amchema class
No. 03-1084.2231,617,Windsor, 591, 117521 U.S. S.Ct.

(1997), appliesitL.Ed.2d 689 and138 of Appeals,States CourtUnited
here. First Circuit.

encourage thethe law shouldWhether 3, 2004.Heard March
veryof claims that wouldbringing small

9,April 2004.Decidedbrought is a differentotherwise not be
matter; beyondpurposeslaw servesuits

andthe balance of costcompensation, and
to case.varies from casebenefit doubtless

enough superiority determina-It is for the
strip claim-tion here that for most search

ants, onlyis theclass here notstatus


