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SELYA, let,Judge, in suspectsBefore Circuit COFFIN the van which the had been
BOWNES, Judges.and Circuit riding, dumpster adjacentSenior and a to a near-

by store.
SELYA, Judge.Circuit

season,In granddue a federal jury in-case, juryIn this a convicted defendant-
dicted both men. companion pleadedTheof, alia,appellant Ngai pos-Man Lee inter
guilty and his case is not now before us.orsession of fifteen more unauthorized

appellantThe maintained his innocence.(known statutorycards in the argotcredit
trial, juryAfter a a himconvicted of usedevices”). appeal,as “access ar-On Lee

attemptedand use of unauthorized accessgues that the district court in failingerred
(count 1) possessiondevices and of fifteenrequire jury unanimityto as to fif-which

(count 2).1or more such devices The dis-possessed. ques-teen credit cards he The
imposedtrict court concurrent sentencesimpressiontion is one of first at the feder-

eighteen imprisonmentof months’ and tworeflection,appellate Uponal level. we
years’ supervised release. appealThis en-conclude that the district court appropri-
sued.ately rejected proffered jurythe instruc-

tion.
II. ANALYSIS

appellantThe also advances othertwo
appellant’sWe consider the claims of(1)error,assignments namely,of that the

Thus,error in chronological order. wepolice questionedofficers who arrest-and
by discussingstart the district court’s de-derogationed him did inso of his constitu-

appellant’s pretrialnial of the motion to(2)rights, prejudicialtional and that a
suppress. turnWe then to the refusal toremark uttered at trial demanded the dec-
grant a Finally,mistrial. we address the(aof alaration mistrial course of action
claim of instructional error.court).byeschewed the district We re-

ject, easily, assignmentsmore these of er-
SuppressionA. The Motion.done,ror. all is saidWhen and we affirm

judgmentthe below. In considering pretrial rulings on
suppression evidence,of we review the

I. BACKGROUND
district questionscourt’s answers to of law

sketch the factual backgroundWe and findingsde novo and its of fact for clear
the travel of the case. We reserve a fuller Schaefer,error. United States v. 87 F.3d

particular analy-discussion of facts for our (1st562, Cir.1996);565 United States v.
appellant’ssis of the suppression claim. (1st Cir.1994).971,Zapata, 18 F.3d 975

5,September employeeOn 2001 an an questionsof The ultimate on which Fourth
Salem,inemporium Hampshire re- inquiries hingeNew Amendment as the—such

ported attemptedan particularcredit card fraud. reasonableness of a detention or
respondedPolice officers to the shopping probablethe existence vel non of cause—

plaza where the store They engender plenarywas located. v.review. Ornelas
States,eventually stopped, questioned, 690, 697-98,and arrest- United 517 116U.S.

(1996).appellant 1657,ed the a Acompanion.both and S.Ct. 134 L.Ed.2d 911 Ab­
twenty-two law,total of upholdunauthorized credit sent an error of we awill

in companion’s suppress longcards were found the wal- refusal to evidence as as the

1029(a)(2)-(3), (b)(1). sake,applicable statutory1. proscribe §The sections simplicity’sFor
pertaining solelyconduct to unauthorized or coun- we refer here to unauthorized credit

terfeit access devices. See 18 U.S.C. cards.
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course,In Heinterrogating He. duebeganby reasonablesupported someisrefusal
himgrantedwallet andthe officer hisgavev. Cam­Statesrecord. Unitedview of the

Cir.2000).(1st pinchbeckto withdraw four733, permission737F.3dpa, 234
He admittedit. Whencards from withinclaim issuppressionappellant’sThe

Lin—wasthe cards—Zhithe onthat namerelevanttherecountfact-specific. We
his, him.policethe arrestednotthem, consis­foundtrial courtas thefacts

See Unitedsupport.with recordtent Meanwhile, to converseJoy continued
(1st1, Cir.­Chhien, 8266 F.3dStates v. Joy noticed sev-Whenappellant.with the

arrest, Salem2001). daythe of theOn inplainin view thebagsshoppingeral
creditpossibleofreportapolice received van, them.inquired aboutthe herear of

out­Merchandiseat a Servicecard fraud merchan-thatappellant confirmed theThe
that amanager relatedlet. The store’s Joygaveandbelonged to the two mendise

(but failed) tohadmale triedyoung Asian correspondinglook for thepermission to
$2,300 using nota wristwatchpurchase failed tocursory inspectionAreceipts.

ExpressAmericanplatinumtwoone but theJoyand arrestedany receipts,reveal
in the name of Zhiostensibly issuedcards receiving property.for stolenappellant

failed, theattempt boththeLin. When
to aconsentedappellant thereafterThehis cohort—anpurchaser andprospective

Mirandaand waived hisof the vansearchlight-­shirt andwearing greenaAsian man
Arizona, 384 U.S.v.rights. See Mirandahurriedly andcolored pants departed— 1602,475-79, 16 L.Ed.2d 694436, S.Ct.86lot.parkingfor theheaded

(1966). theproved fruitful:The search
call.to theJoy respondedJohnOfficer creditcache offound a fourteenpolice

scene, Joy’s wasattentionArriving theon cigarette packsin behindhidden twocards
by theoccupieda vandrawn to white (some Zhiin the name ofseatthe driver’s

menThe twoand Manchu He.appellant Yunin the name of WuLin and some
description of thebroadcastmatched the Chen). receipts forThey also recovered

stoppedwasAlthough the vansuspects. totaling approxi-purchasesmerchandise
lot, tried totheparking appellantin the $16,000. correlatedreceiptsThemately

Joy approached.pull it whenforward in and withfound thegoodsthe vanwith
obstructed, appellantway theFinding the credit cards.the unauthorized

and shot backinput van reversethen the
afternoon, employee nearbyof aanThatcruiser).(almost Joy’s policerunning into

an-adjacent dumpsterin anstore foundtryingwere tothat the menConcerned
incards thefour creditother unauthorizedhisflee, path, turned ontheirJoy blocked

Chen, sometogether withname of Yun Wufirearm, directedandlights, drew hisblue
(most whichofidentification documentsJoycompanion to bark. Whenhis canine

name). alsoemployeeThethe sameboreandstep out of the vantoordered them
enteredan Asian male hadreported thathands, complied. Asthe mentheirshow

day left afterthat but hadthe store earlierso, Joy re-holstered histhey didsoon as
of casual conversation.a few minutespolice dog.silenced theweapon and

three-prongedaappellant mountsar- Thejuncture, four more officersAt that
suppressin tochallenge concerted effortwhy he had aappellanttold theJoyrived.

cards, receipts,the thefourteenhim that he the creditstopped and assuredbeen
merchandise, he madeand statements thateverything “turnedgo ifbe free towould

thechallenge assailspolice.the Thisquestions toposed a series ofout.” He then
stop,investigatorythetime, constitutionality ofofficera secondto him. At the same
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sighting of thearrest, in He’s wallet and theand the lawful-hisofproprietythe
merchandise)newly that escalat-post-arrest acquiredactivi-authorities’of theness

sequen- suspicion. emergentthese matters level of Thesewith ed thedealties. We
justifieddevelopments amply the contin-tially.

Chhien, 9-10;266 atued detention. F.3dInvestigatory Stop. War­1. The
Sowers, 136 F.3d at 27.are allowablestopsinvestigatoryrantless

that, police officersif, and to the extent impor­Contrary appellant’sto the
wrongdo­suspicion ofahave reasonable intunings, this is not a case which the

inexpressionthat findssuspicioning—a carried out a de factoprematurelyofficers
believingreasons forarticulablespecific, officersAlthougharrest. there were five

to themay be connectedpersonthat a more,scene, fact,on the that without does
Terry v.particulara crime.commission of inexorably to a conclusion that anot lead
1868,21,Ohio, 1, 2088 S.Ct.392 U.S. See, e.g., Zapa­de facto arrest occurred.

(1968); v.StatesL.Ed.2d 889 United ta, 975-76; v.18 F.3d at United States
(1st Cir.2000).Woodrum, 1,F.3d 6-7202 (1st Cir.1987).153,Quinn, 815 F.2d 157

case, relied on thepolicethe officerIn this whole,evidence, adequatelyThe taken as a
manager’s ac­in the storeinformation that,supports findingthe district court’s

incount, what he observedtogether with lot,during interrogation parkingthe in the
lot, inference thatto draw theparkingthe appellant’s posi­in thepersona reasonable

companion might beappellant and histhe himself totion would not have understood
card fraud.reportedin the creditinvolved Thus,custody. investigatoryin thebe

this rebanee rea­court foundThe district stop did not mutate into the functional
inference of involvementand thesonable an Berkemer v.equivalent of arrest. See

onlynotagree. The two menlogical. We 420, 3138,442, 104McCarty, S.Ct.468 U.S.
right timeplacein at therightthewere (1984); atZapata,L.Ed.2d 317 18 F.3d82

suspects’ descriptions.also fit thebut 975.
plainlycircumstancesThis collocation of

result,for a different thearguingInsuspicion standardsatisfied the reasonable
inheavily on our decisionappellant reliesTerry stop.initial See Unitedfor an

Acosta-Colon, 157 F.3d 9v.United StatesVelez-Saldana, 49, 53252 F.3dStates v.
(1st Cir.1998). stopBut that tran­the(1st Jones,Cir.2001); v. 187United States

from different cloth.spired here is cut(1st Cir.1999). all,210, AfterF.3d 216-17
Acosta-Colon,in id. atsuspecttheUnlikemini­ordinarily may employpolice officers

18-20, neither hand­appellantthe wasmeasures to effectuate le­mally intrusive
Moreover, unlike thecuffed nor confined.purposes. Seegitimate investigatory

Acosta-Colon, 17-18,at thesuspect in id.States, 806, 809-­v. 517 U.S.Whren United
in aquestioneddetained andappellant was(1996);10, 1769, 135 L.Ed.2d 89116 S.Ct.

criti­arepubbe place. These distinctionsChhien, at 6-10.266 F.3d
in the sometimescally important drawing

course,may, ofTerry stopA lawful investiga­permissibleelusive line between
overly prolonged ormetamorphose into an impermissible intrusion. See Ore­tion and

(and, thus, become un­intrusive detention 494-96,Mathiason, 492, 97429 U.S.gon v.
lawful). specter.appellant raises thatThe (1977);711, Zapata,50 L.Ed.2d 714S.Ct.
Here, however, in States v. Sow­as United 18 F.3d at 975-77.

(1st24, Cir.1998),ers, the136 F.3d 27
sure, Joy the move­To be did blockbrought it new knowl­passage of time with

and draw his firearm —butdiscovery bogus cards ment of the vanedge (e.g., the of the
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proof or thequantum ofeither the samesecurity-relatedspecific,aso forhe did
as a conviction.of certitudeappeared degreesamewith whatfacedhe wasreason:

however,does, rea­requireaThis makes causeflight.at Probableattemptto be an
trustworthyv. such assonablyStates informationSee Uniteddifference.world of

(1st Cir.1998);12, personsee to believeprudent21 lead aF.3d wouldTaylor, 162
(col­Acosta-Colon, orlikelyF.3d at had committedsuspect157 18-20 that thealso

events,cases). actions such offense. SeecommittingIn all a criminalwaslecting
obstructing 89, 91, 223,Ohio,andweapona 85 S.Ct.unholstering Beck v. 379 U.S.as

law,not, as a of (1964);do matter States v.path 142 Uniteda vehicle’s 13 L.Ed.2d
Terry (1st548,lawful Winchenbach,otherwisetransmogrify an F.3d 555 Cir.­197

See, e.g., 1999).arrest. Unit­astop into de facto
(1stTrueber, 79, 94238 F.3dv.ed States

grad­cause often accretesProbableInCir.2001); Quinn, F.2d at815 156-57.
So itinvestigation progresses.anually ascircum­instance, totality of thethethis

the district courtagreewe withwas here:supports districtadequately thestances
rise to rea­givingthat circumstancesthestop lacked thethat thefindingcourt’s
above)(recounted andsuspicionsonableitnecessary to convertcoercive element
during thethatdevelopmentsthe unfoldeddraconian.something moreinto

forprobable causeTerry stop furnished
of the matter.aspectThat ends this arrest.appellant’sthe

could, perhaps, haveThe district court
it notdifferently isfactsfound the protests that heappellantThe—but
speculateeither toproper provinceour com­primarily because hisarrestedwas
methodsofficers’policeabout whether the He, possessionin ofpanion, was found

genteelmore orpossibly have beenmight it is truecredit cards. Whileunauthorized
court’s assess-the districtsecond-guessto to oth­propinquitya “mereperson’sthat

StatesSee Unitedment of the evidence. suspected of criminalindependentlyers
675, 686-87, 105 S.Ct.Sharpe,v. 470 U.S. more,not, give rise toactivity does without

(1985). of1568, MindfulL.Ed.2d 60584 Illinois,cause,” 444v.probable Ybarra
constraints, uphold lowerwe thethese 338,85, 91, 62 L.Ed.2d 238100 S.Ct.U.S.

reason-binary thatcourt’s determination (1979), a differencethere is considerable
justified the in-adequatelysuspicionable culpablepropinquity andmerebetween

inception andfrom itsvestigatory stop culpa­inThis is a whichpropinquity. case
sufficientlywasdetentionensuingthat the logically could be inferred.propinquityble

satisfy applicablescopein torestricted its
the of events.sequenceWe rehearselimitations.constitutional

reported that twomanagerThe hadstore
appellantThe next2. The Arrest. men had entered his establishmentAsian

Hisof hischallenges legalitythe arrest. creditattemptedanin connection with
the veldepends upon existencechallenge ap-thepoliceThecard fraud. discovered

probableof cause.non vicinity of theinpellant the immediate
driving a van that containedattempt,failedconcept.is a fluidcauseProbable

newly ac-large quantity expensive,ofthe aevaluated underIts existence must be
ridingman withmerchandise. Thequiredv.circumstances. Illinoisentirety of the

unau-possessionin of232, 2317, him found to beGates, 213, 76 was103 S.Ct.462 U.S.
(for he waswhichcredit cards(1983); v. Fi­ thorizedUnited StatesL.Ed.2d 527

arrested). matters, two men(1st Cir.1987). theTo cinch1020, 1024gueroa, 818 F.2d
one another butmerely nearwere notdoes demandProbable cause to arrest not
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traveling companionswere who satisfied coercion and lack comprehension,of the
manager’s descriptionsthe store and facts of this case do not support that ex-

by appellant’s prearrestthe own ad- travagant claim.who—
¡jointly possessed newlythe ac-mission—

quired Undermerchandise. those circum- record anyThe is bereft of evi­
stances, credulityit strains to think that policedence thethat acted in a false or

appellantthe was unaware that asuch unduly coercive manner theywhen ob­
large quantity goodsof had been obtained tained appellant’sthe consent to the

Ortiz,through fraud.2 United States v.Cf. search. arguingIn for contrarya conclu­
(1st707, Cir.1992)966 F.2d 712 (noting sion, appellantthe points principally to the

that rarely“criminals welcome innocent fact policethat that,the informed him if he
persons as witnesses to serious crimes and did not van,consent to a search of the they
rarely perpetrateseek to felonies before simplywould secure a warrant. Courtsaudiences”).larger-than-necessary

held,have with a regularity bordering on
that,The short of it is as the investiga- monotonous,the that this sort of state­

progressed,tion arrestingthe officer de- ment, inmade a case in which the facts
veloped goodincreasingly reason to believe were sufficient to support the issuance of a

substantiallythat more than a momentary, warrant,search does not constitute coer­
random, or innocent association existed be- cion. Bumper Carolina,E.g., v. N. 391

appellant (and, thus,tween the and He 543, 14,U.S. 549 & n. 1788,88 S.Ct. 20between the appellant and the suspected (1968)L.Ed.2d 797 cases);(collectingactivity).criminal Consequently, up-we
Perez-Montanez,United States v. 202hold the findingdistrict court’s rea-that

(1st434, Cir.2000).F.3d 438-39suspicion ripenedsonable probableinto
cause, thereby supplying a sound constitu- The equally inhospitablerecord is to the
tional basis for ensuingthe arrest. See appellant’s claim that he compre-lacked
Velez-Saldana, 53;252 F.3d at United hension. appreciateWhile we that En-

Martinez-Molina,States v. 719,64 F.3d glish is appellant’sthe languagesecond
(1st Cir.1995).727-30 and that he had the of anassistance inter-

preter trial,at has inhe the3. resided Unit-Post-Arrest Actions. Final­
ly, appellant many years.the ed States forsuggests Perhapsthat the moresearch

beyondof his van important,was the nothingconstitutional there is in the record to
pale. suggestionThis lacks force. indicate appellantthat the was unable to

Joy’sunderstand questions, that he hadThe search pursuantwas conducted to
any difficulty in communicating with theappellant’s consent,the explicit both oral

(orofficers at the scene afterwards forvalid,and written. If that consent was the
matter),that any problemor that he hadproscribedsearch was not under the

comprehending the consentFourth form. TheseAmendment. See v.Schneckloth
Bustamante, circumstances218, 227-29, credibility412 undermine the ofU.S. 93 S.Ct.
2041, (1973); any claimWoodrum,36 L.Ed.2d 854 that lack of comprehension led

8,202 F.3d at Although10-11. himappel- primrose path.the down a See United
lant claims that by Abdullah, 897, (6thhis consent was vitiated States v. 162 F.3d 902

2. policeThat the appellantarrested the charge actuallyfor prosecutedwhether thefor or
receiving goodsstolen rather than for an at- justifiedfor some other offense that full custo-
tempted Bizier,credit card fraud is of no moment. dial See Uniteddetention. States v.

existed, 214,probable (1st Cir.1997).What counts is that cause 111 F.3d 218
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appellant’s motiondenyingnot err in theYusuff,v. 96 F.3dCir.1998); StatesUnited
Cir.1996).(7th suppress.to982, 986

appel-flourish. Thefinaladd oneWe B. The Mistrial Motion.
convicted on oth-had beenpreviouslylant

appellant’stheturn next toWeprop-of stolen(e.g., possessionchargeser
judge erroneouslytrialthat theassertionthat heindicatesThat circumstanceerty).

re­his motion for a mistrial. Wedenieddirect, experience with lawfirst-handhad
motion forthe denial of a mistrialviewa find-againstmilitatesandenforcement

States v. Tor­abuse of discretion. Unitedofcomprehensionfullhe lackeding that
(1stres, 6, Cir.1998);12162 F.3d Unitedvehicle.to search therequestthe officers’

(1stPierro, 611, 617v. 32 F.3dStatesBarnett, 546,F.2d989States v.See United
Cir.1994).(1st Cir.1993); States v. Cruz556 United

Cir.1990).(1stJimenez, 1, ForF.2d 8894 disput­pertinentThe facts are not
reasons, accept the districtweall of these theed. The district court had sustained

appellant’sthat thecourt’s determination objection to the admission ofappellant’s
lawfullythe search was ob-consent to discovery of a Taserany evidence of the

Schneckloth, at 248-412 U.S.tained.3 See 403gun in the van. See Fed.R.Evid.stun
Chhien,2041; at49, 266 F.3d 8.93 S.Ct. (authorizing the court to exclude evidence

substantiallyprobativeif value is out­itsalso contends that his Mi-appellantThe
effect).unfairlyweighed by prejudicialitspost-arrest question-and theranda waiver

nevertheless letpoliceOne of the officersbeyond constitution-ing that followed were
gun during his trialslip a mention of thecontention rests onal limits. Because this

testimony.plainthis about thegrounds asthe same
search,vehicularsupposed invalidity of the aappellant objected soughtandThe

reject Accordingly,hand. wewe it out of the of-mistrial. The district court struck
uphold the district court’s determination fending portion gaveof the answer and the

post-arrest questioning was nei-that the emphatic curative instruction:jury an
bynor ofundulyther coercive tainted lack gun nothinghas to do with this“The stun

comprehension. thatyou should not infercase.... So
pres-about theanything improperthere isRecapitulation.4. summarize suc-We

gunence of the stun there because therecinctly. policeconclude that the offi-We
wasn’t, you not consider it inand shouldappel-thestopped questionedcer andwho
your nothingit haddeliberations becauseso;suspicion doingforlant had reasonable

theseHavingto do with this case.” takenap-scope stopof the was withinthat the
measures,prophylactic the court refusedlimits; by po-that the time thepropriate

to declare a mistrial.appellant,the reasonable sus-lice arrested
cause; rul-appellant assignsThe error to thispicion burgeoned probablehad into

couldknowingly ing, assertingand vol- that no instructionappellantand thethat
inprejudicea of the cure the inherent the mereuntarily consented both to search

view,In thatgun.mention of the stun hispost-arrest questioning.van and to Con-
reference, conjunction Joy’sin testi-hold that the lower court did withsequently, we

reason,determination, inventory search. the samewe need not ad- as an For3. Given this
government's arguments applicabilitydress the alternative thewe need not consider the of

the automo-that the search was lawful under discovery.doctrine of inevitable
requirementexception to the warrant orbile
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hold,alleged attempt trievably poisoned the well.appellant’sthe Wemony about
therefore,flee, juryhave led the that the districtinevitably would court’s decisionto

aappellantthat the harboredto to eschew a mistrial was well within thebelieve
courtfor violence. The districtpropensity encincture of its discretion.

do we.rejected hypothesis.this So

AllegedTheC. Instructional Error.strays into forbid­a witnessWhen
remedy is to striketerritory,den the usual

appellant’s remainingThe claim
juryremark and instruct thewaywardthe

solelyrelates to his 2conviction on countSee, e.g.,it. United States v.disregardto
proveof the indictment. To a violation of(1stBradshaw, 278,281 F.3d 284 Cir.­

conviction,the ofstatute 18 U.S.C.Fierro,2002); at 617. In all but32 F.3d
1029(a)(3),§ governmentthe must showcase, remedy, properlythat ifthe rare

that in­“knowinglya defendant and withexecuted, safeguard ag­will suffice to the
possesse[d]tent to defraud fifteen or moreofparty’s rights. Perscrutationgrieved

... counterfeit or unauthorized access de­that fallspersuadesthe record us this case
case,In appellantvices.” this the askedrule, not within thegeneralwithin the

jurorsthe district court to instruct the thatexception to it. Four factorslong-odds
they agreehad to on which fifteen devicesheavily judgment.influence our

cards)(i.e., in possession.credit were his
First, the allusion to the stunwitness’s

(althoughThe court refused to do so it did
context,taken in was rather innocu-gun,

grant appellant’s request supple­the for a
Second, supportablyous. the lower court

jurythat requiredmental instruction una­
found that the comment was inadvertent.

nimity as to which cards were unautho­Third, responsethe court’s was swift and
rized). appellant interposed timelyThe aoffendingIt referencepointed. struck the

30(d),objection, andsee Fed.R.Crim.P.gave a curative instruction onand blunt
assignsnow error to the trial court’s refus­spot. appellantthe The did not fault the

al of the instruction.desiredof at the time andwording the instruction
Finally,not do so now. there is adoes

party’sA a unanim­entitlement topresumption jurorsthat will followstrong
ity presents questiona of law.instructionpresidingclear instructions from the
Consequently, the district court’s answerTorres, 12;judge. See 162 F.3d at United

question engendersto that de novo review.1161,Sepulveda,v. 15 F.3d 1185States
(1stPitrone, 1, 4States v. 115 F.3dUnited(1st Cir.1993). provides usThe record

Cir.1997).doubting jurywith no basis for that the
did so here. requirement jurythat a federal beThe

principlea of ourunanimous is bedrocksum, gunIn the mention of the stun was
jurisprudence.criminal See Richardson v.incident, judge—an isolated and the trial

States, 813, 817,526 119United U.S. S.Ct.lapsusthe witness’swho saw and heard
(1999);1707, v.143 L.Ed.2d 985 Schadlinguae opportu-at hand and had anfirst

Arizona, 624, 5, 111501 U.S. 634 n. S.Ct.nity jury’sto the reaction —con-evaluate
2491, (1991); general­555 seeslip particularlythat not 115 L.Ed.2dcluded the was

Correa-Ventura,ly v. 6consequential. Considering the whole of United States
(5th Cir.1993)1070, (provid­record, 1076-82this conclusion seems eminent- F.3dthe

the unanimi­specula- ing an extensive discussion ofly Apartreasonable. from sheer
tion, ty requirement). principleThe is rootednothing suggestthere is to that the

Clause,in Const.gunthe stun irre- the Due Process U.S.unfortunate allusion to
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(1st Cir.1999).294, it servesV, Finally,memorialized in Fed. 297amend. and
31(a). against vague­to protect defendants theR.Crim.P.

imprecision that haunt someness andunanimity requirementThe
Schad, atcriminal statutes. 501 U.S.Seea that all twelveimposedoes not rule

2491;632-33, 111 v.S.Ct. United Statesin case mustjurors a federal criminal
(3d Cir.1996).Edmonds, 810,80 819F.3dde­agree every Sovereignson last detail.

Withal, unanimity isrequirementthetheirby enumerating factualfine crimes
easily than Theapplied.more statedelements, unanimity requirementtheand

question isdegree—andis one of the devilelements. See Richard­attaches to those
in1707; that817, processthe details. Due demandsson, at 119 S.Ct. John­526 U.S.

Louisiana, 366, jury agreementa must to on the369-71, come406 92v. U.S.son
(1972) underlyingfacts(Powell, principal its verdict—1635, L.Ed.2d 162S.Ct. 32

what courts have tended to call the ele-J., onlyTo that extent—andconcurring).
require-ments of the But thatoffense.extent—unanimity indispens­is anto that

subsidiaryment not facts—does extend toprecedent to aable condition conviction.
the calledwrote, what Richardson Court hasAs Justice Blackmun once “differ­

Richardson, at“brute facts.” 526 U.S.persuaded byjurors may differentent be
817-18, 1707; Schad,evidence, 119 S.Ct. 501they accordpieces agreeof even when

632, 111 2491. noU.S. at There isPlainlyline. S.Ct.upon the there is nobottom
roadmap separat-well tojury defined inthat the followgeneral requirement reach

(the offense)ing the wheat elements of anpreliminaryagreement on the factual is­
(thefrom chaffthe brute that consti-McKoy factssues which underlie the verdict.”

elements). Rather,Carolina, 433, 449, 110 those musttute weN. 494v. U.S. S.Ct.
(1990)1227, navigate bythis(Blackmun, using guidepostscourse108 L.Ed.2d 369

Thus, that from “a con-J., emanate distillate of theconcurring). juryif a is confront­
cept processof due its forwith demandsdivergent sup­ed with factual theories in

Schad,issue, atfundamental fairness.” 501 U.S.port of the same ultimate courts
637, 111 S.Ct.held the 2491.generally unanimityhave that

asrequirement long jurorsis met as the that,apparentIt is thus to thisresolve
in onagreementare the ultimate issue dilemma, an court distin-inquiring must

(even theythough may not be unanimous guish the a chargedelements of offense
Richardson,theory).preciseas to the See from the brute facts that thoseconstitute

1707; Schad,817, 119526 U.S. at 501S.Ct. elements, unanimitythe re-mindful that
631-32, 2491;at 111U.S. S.Ct. United quirement only to formerattaches the
Hernandez-Albino, 33,v. 177States F.3d Richardson,and not to the latter. 526

(1st Cir.1999).40 817-18,U.S. at 119 1707. This tax-S.Ct.
generality, unanimity importantAt this of the onomylevel has ramifications for the

requirement hand,salutary pur­ justice system.serves several criminal On the one
thing, toposes. helps requiring unanimity relativelyFor one it ensure on minor

that no will hamstringdefendant be convicted unless details will the government’s
governmentthe has its ability prosecute encouragecarried burden of to crimes and

guilt beyond hand,proving hung juries. leavinga reasonable doubt. On the other
Correa-Ventura, jurorsat despite disagree-See 6 F.3d 1076-77. free to convict

itthing,For functions as theimperilanother a corol­ ments about critical facts will
lary process againstof theduplicity. integritydue rules of reasonable doubt stan-

Verrecchia,v.See United States 196 F.3d dard.
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Against backdrop,this we return to the sence of a specific unanimity requirement.
Here,at hand. the district courtcase 819-20, 1707; Schad,See id. at 119 S.Ct.

unanimity.a ongave general instruction 637-38,501 atU.S. 111 S.Ct. 2491.
effect,jury,It inrequired agreethe to

preeminentThe clues that infiltrate theappellant possessedthat the fifteen or
1029(a)(3)language §of 18 U.S.C. are de-unauthorizedmore credit cards without re-

rived from the statute’s compassnarrowquiring agreement identityas to the of
specificity.and its relative The statutepivotalthose fifteen cards. The question,

identifies necessary groundfacts to a con-therefore, unanimityis whether the re-
possession of fifteen or morequirement extends to which fifteen credit viction—

counterfeit or unauthorizedappellant possessed.cards the an- access de-The
to question depends precisionswer this on whether vices—with considerable and

identitythe of the credit cards that the jurychannels deliberations within well de-
appellant possessed strictlyis a fact neces- lineated confines. These features distin-
sary prohibitedto define the -conduct un- 1029(a)(3)guish section from 21 U.S.C.

Schad,der the statute of conviction. See (the Richardson).§ 848 statute at issue in
630-31, 2491;501 U.S. at 111 S.Ct. United The latter statute criminalizes the conduct

Jackson, (3d85,States v. F.2d879 88-89 (CCE)of a continuing enterprisecriminal
Cir.1989). words,In other identityis the and, in doing,so jumping-offuses as a

particularof the fifteen credit cards an point the anycommission of in-series of
element merelyof the offense or a fact (outcluded possiblefelonies of numerous

proveused to an element?4 choices).
Ascertainment of the level at

The Richardson Court found that theunanimitywhich inrequiredis order to
non-specificbroad and nature of sectionparticularconvict a defendant of a crime

848—a statute that lists approximatelyoffense-specific.tends to be See Richard­
ninety numbered sections of the federalson, 817-18, 1707;526 atU.S. 119 S.Ct.

potentialcriminal code as serial offenses—Correa-Ventura, Thus,6 atF.3d 1081. a
engenders unacceptable juroran risk ofdetermination of jurythe extent to which
disagreement as to which series of viola-unanimity required beginsis some­—and

actuallytions a defendant had committed.times ends—with the text of the ofstatute
819,526 U.S. at 119 S.Ct. 1707. This riskRichardson,conviction. See 526 U.S. at

magnifiedis because the statute fails to818, Where, here,119 1707.S.Ct. as the
jurychannel specif-deliberations toward aguidance,text does not furnish decisive an

circumstances,ic set of creatingthus ainquiring court must statutorycomb the
danger jury mightthat a convict a defen-clues,language legalfor consider relevant

traditions, unfairlydant on the of repu-basis his badlook at the overall structure of
law, risks,allaythe tation alone. Id. Toexamine the statute’s these thelegislative

history, imposedmull implications requirement juryand the un­ Court a offor una-
(if any)fairness associated with nimitythe ab- as to continuingwhich series of

emphasize question4. We that prac- portablythis has could ap-have determined that the
consequencestical in the circumstances of pellant actually constructively possessedor

jurythis case. The heard evidence about a Thus,any jurorsallor of them. individual
twenty-two bogustotal of credit cards. These might have used different combinations to

included fourteen credit cards found in the figureattribute a of fifteen or more cards to
van, wallet,four retrieved from He’s and four appellant.the

dumpster. jurydiscovered in the sup-The
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possessionthe of922(g)(1) criminalizesactually committed.a defendantviolations
convicted“any by previouslyfirearm” aId. at 824.

givecourt failed tofelon. Id. The district1029(a)(3) posenot eitherdoesSection
jury unanimity asrequiringan instructiondegree of risk. Whiletype orthe same

allegedlydefendantto which firearm thenon-specific,andstatute is broadthe CCE
Verrecchia, 196 F.3d at 296-possessed.1029(a)(3) specific.narrow andissection

approvedweplain97. On error reviewnecessaryfactsaccount of thepreciseIts
omission, jurorsthat whoreasoningjurors, thismeans thata convictiongroundto

unanimity possessed a fire-particularized agreed that the defendantwithout aeven
instruction, convict ifhardly likely to firearm hedisagreedare as to whicharm but

theagreement as tothey cannot reach be unanimouspossessed nonetheless would
areferable toprincipal factual elements element of the offense:on the relevant

McKoy, at 449charge. 494 U.S.given See Id. at 299.“anyof firearm.”possession
(Blackmun, J.,5, concur-110 1227n. S.Ct. agreedwho that theSo it is here. Jurors

Verrecchia,cases);(collectingring) cf. unauthorizedappellant possessed fifteen
that when the(suggestingF.3d at 301196 disagreedcards but as to whichcredit

specificvel non of apossessionissue is would unanimous onfifteen nonetheless be
contraband, jurorfortype potentialof the pos-of the offense:the relevant element

Moreover,mitigated).isdisagreement ...session of “fifteen or more devices.”
statute,1029(a)(3),unlike the CCEsection non-specificuse terms such asThe of

par-ajurychannels deliberations toward more” indicates that Con-“any” or “or
juryA deal-ticular set of circumstances. emphasis identitynot on the ofgress’s was

unlikelya statute is to con-ing with such (whetheractual firearms orthe items
that wasout of a the defendantvict belief rather,cards), but, posses-on thecredit

(butnon-specific obviouslydoing some
id.sion thereof. See

bad) act.
An of the structure of sec-examinationHistory helpand tradition also to distin-

that iden-tion 1029 fortifies our belief the1029(a)(3)' from theguish section CCE
tity particularof the credit cards should“violation,” in thestatute. The term used

an element of the offense.not deemedbestatute, always independentCCE has had
impressionglobalThat view leaves a clearthus,legal significance; whether certain

Congress targetintended to fraudu-thatamounts to a violation is a matterconduct
particular scope,of alent access crimestypically requires jury unanimity.that

Richardson, 818-19, surpassingat certain valueSee 526 U.S. 119 such as those
1707; Edmonds, 1029(a)(5)thresholds, see, §F.3d at In e.g.,S.Ct. 80 822. 18 U.S.C.

contrast, more,”phrase “fifteen orthe use of one or(criminalizing knowingthe
1029(a)(3), indepen-in has noused section devices, de-more access with intent to

legal phraseThat sim-significance.dent $1,000fraud, thanin order to receive more
ply proscribedrefers to the nature of the involvingone-year period),in a or those

Consequently, it nopossession. evokes technologies fraudulently produceused to
jury unanimity.tradition ofsimilar devices, see, e.g., id.verifyor access

1029(a)(4) (criminalizing possession,§ the1029(a)(3)respects,In isthese section
device-making equip-ofproduction, or useThevery different from the CCE statute.

ment). provisionsgraduated penaltyTheapt comparisonmore is between section
1029(c),(the 1029,1029(a)(3) § also are§ of section see id.922(g)(1)and 18 U.S.C.

Verrecchia). scopeon the of theat issue in consistent with a focusstatute Section
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emphasisfraudulent conduct.5 This on H.R.Rep. 98-894, (1984),See No. at 5 re-
thatscope Congress likely printedindicates most 3182,in 1984 3691;U.S.C.C.A.N.

regarded the of unauthorized Kruk,number see Annotation,also Theresa L.
credit cards—“fifteen or more”—rather What Constitutes Violation 18 U.S.C.A.of

identitythan their as 1029,the relevant element § Prohibiting orFraud Related Ac-
Verrecchia,of the offense. 196 F.3d at tivity in Connection with Credit Card orCf.

(requiring unanimity299-300 no as to Device,Other Credit Access 115 A.L.R.
firearm possessedwhich defendant be- 213, (1993).Fed. 1993 WL 837851 Con-

elsewhere).statutorycause the liesfocus gress incorporated the “fifteen or more”
$1,000minimum and the monetary thresh-The strength of this conclusion is not

jurisdictional elements,old as presumablybyattenuated the fact Congressthat
in order to ensure that weightthe of thesought to link culpability to both the na-

governmentfederal would be brought toture and number of associated devices
sophisticatedbear on more and larger-through extensive definitions as to what

(wherescale fraudulent schemes federalconstitutes counterfeit or unauthorized de-
resources can best supplement state andSee, 1029(e)(l)-(3).§e.g.,vices. 18 U.S.C.

efforts).local law enforcement See H.R.providesThe statute no detail as to how
98-894,Rep. 5,supra, at reprinted in 1984these devices must possessed. See id.be

1029(e). U.S.C.C.A.N. at 3691. sug-These factorstoken,§ By the same it does not
gest that the identity particularof thesupply whyotherwise a reason a jury
“fifteen or more” credit cards is not anrequired agree exactlyshould be to on
element of the offense indescribed sectionpossessed.which fifteen cards a defendant
1029(a)(3), but, rather, encompasses brutestrongThese are indications that the iden-
facts incident to that offense.tity of the credit cards was not meant to

be an element of the offense. See Verrecc- In an endeavor to this suggestion,refute
hia, 196 F.3d at (undertaking300-01 the appellantthe refers us to a line of cases

type analysis, reachingsame of and the holding that possessedaccess devices over
conclusion,same respectwith to the felon- periodsdifferent of aggre-time cannot be

statute).in-possession gated to meet the requirementnumerical
1029(a)(3). See,of e.g.,section United1029(a)legislative historyThe of section

Powell, (10th885,States v. 973 F.2d 890further buttresses our intuition that sec-
Cir.1992); Russell,United v.States 908tion 1029 focuses on scopethe of the crime

(8th405, Cir.1990).F.2d 406-07 Far fromwhole,possessionof as a opposedas to
conclusion,subverting our these decisionsfocusing possessionon each act of com-

simply phraseillustrate thatprised within the “fifteen orthat whole. aug-Enacted to
...more devices”Act, scopement the defines the of aConsumer Credit Protection
crime;1644, single given§15 U.S.C. the indications weand the Electronic have

noted,Act, phrasethat1693n(b), coherently§Funds Transfer cannotid. in be
combating attemptread as anincreasingly sophisticated aggregate separatetotypes

Thus,of practices,fraudulent section crimes. Powell1029 ex- and Russell confirm
panded part premise:the a of ourarmamentarium available to basic the statute of
federal law by targetsenforcement authorities conviction crimes of a certain
criminalizing possessionthe scope. words,mere of coun- In other the crime defined

1029(a)(3)terfeit or by §unauthorized access devices. 18 U.S.C. is not fifteen acts

graduated5. solelyThis progression ingbased on to recidivism. See 18 U.S.C.
uniform,scope 1029(c)(1)(B).is exception §save for an relat-
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rights. As the structurecard, constitutionalcreditan unauthorizedpossessingof
1029history of sectionlegislativeof andpossessionbut, rather, single act ofa

evince, fraudulent ven-targetsstatutethedevices.fifteen such
scope.and Thisa certain sizetures of

1029(a)(3) circumstances,might,of section in somecomparison emphasisA
structure an unfair convictionof similar the chance ofstatutes increasewith other

unanimitystatu­ re-Typically, specificofconclusion. in the absence athisbolsters
Richardson,jury to find a 526 U.S. atrequire a quirement.that Seetory elements

Verrecchia,thing 1707;do 196819,or F.3dof a substance 119 S.Ct.quantityspecific
Here, however,items lan-unanimity as to which the statute’s301.not demand at

See, e.g., United to the factualvery precisethat asup quantity. guage ismake
204, pre-214 This254 F.3d conduct.Kayode, proscribedof thev. basisStates

una­ a(D.C.Cir.2001) (refusing require cision, turn,to commands consensus onin
directlyunder 18 U.S.C.prosecution importantin a of facts linkednimity, number

1028(a)(3), more iden­five or a defendant’s conduct.culpability§ as to which to the of
pos­ mitigatesa thesignificantlydefendanttification documents That feature

Nicolaou,sessed); jury disagreement.v. 180 SeeStatesUnited risk of substantial
Cir.1999)(4th Davis, 398,(refusing to565, 306 F.3d 414571-72 v.F.3d United States

Cir.2002)(6thunderunanimity, prosecution requirein a to unanim-require (refusing
1955(b)(1)(n), five§ as to which a defendantbymeans whichity18 U.S.C. on the

statute,illegalin anparticipated abettingand 18persons aidingmore theor violated
business). Indeed, 2,Richardson statute’s “finite§ of thegambling U.S.C. because

(con-Verrecchia,thepoint. Although terms”); at 301proveto this 196 F.3dhelps
unanimity as to which of 18demanded that the U.S.C.cluding precisionCourt

defendant commit­ for un-potential§offenses the thepredicate 922(g)(1) reduces
that,ted, and, thus,to a different asuggestedit as reduces the need forfairness

statute, 21 unanimity requirement).the U.S.C. Conse-aspect specificof CCE
848(c)(2)(A), might not be re­unanimity§ that the ab-quently, we do not believe

or more other unanimityto which “five anent thequired as of a instructionsence
supervised. See has ad-persons” identity possessedthe defendant devicesof the

824,Richardson, po-526 at 119 S.Ct. fairness ofimplicationsU.S. for theverse
thatregard,In the Court noted1707. this under 18 U.S.C.tential convictions

1029(a)(3).breadth, tradition of thelanguage, §andthe
signifi­requirements differedtwo factual

Having com-go no further.We needid.; 829, 119see also id. atcantly. See
appropriateof thepleted our canvassJ.,(Kennedy, dissenting); Unit­1707S.Ct.

reference, thatwe conclude thepoints of1068,Tarvers, F.2d 1074-­ed v. 833States
possessedidentity particularof the devices(1st Cir.1987) that, inexpressly(holding75
necessaryis an elementby a defendant not848,§ una­21prosecutiona under U.S.C.

culpable possessionact oftheprovetoidentity ofrequirednot as to thenimity is
1029(a)(3).§ According-under 18 U.S.C.supervised).personsthe

jury,require a asly, that statute does not
conviction,to tojuror precedentdis- a conditionFinally, potentialwe note that

toagreement as whichidentity of the credit unanimousagreement on the reach
possessed. Itdevices anot risk serious un- access defendantpossessed doescards

that the district courtinexorablya followsin contravention of defendant’sfairness
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refusing givein to the instruc-not errdid
sought by appellant.thetion

Affirmed.
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