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implica-First Amendmentthat thement
removal from the Commis-of theirtions

the forforegoBoard torequired thesion
byprocedure provided Mas-cause removal
action tolaw in favor of a courtsachusetts

plaintiffs. Accepting argu-thatremove
needlessly execu-would weaken thement

authority of the ofBoard Selectmen.tive
authoritythatIf the exercise of abuses

rights, the courts areFirst Amendment
redress,for as this case demon-available

Here, however, was nostrates. there
abuse.
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legislation, including bond issues.
§ variation,N.H.Rev.Stat. Ann. In39:1. a

municipalitiesother have retained direct
voter control adoptedbut a so-called “offi-
cial ballot” inregime which residents vote
directly on legislation including bond is-

atsues not a town meeting bybut paper
pollsballot designatedat the on a day. Id.

(2000§ 40:13 Supp.2001).& Voters in
mayschool districts alter their form of

governance by a three-fifths vote. Id.
§ 40:14.

1999,Prior to state law required a su-
per-majority of oftwo-thirds voting,those
either in town ormeetings by official bal-
lot, in approveorder to local bond issues.Paul withMcEaehern whom L.Alec

Then, 1999,§N.H.Rev.Stat. Ann. 33:8. inMcEaehern,McEaehern and Shaines &
the state statute was amended so that theappellants.P.A. were on brief for

requirementtwo-thirds vote was continuedDavid H. Barnes with whom Daniel E. districts,for meetingtown super-but theDevine, Branch,andWill Millimet & P.A. majority required approvalfor was re-on appellees.were brief for duced to three-fifths in municipalities us-
ing the official system.ballot In otherBOUDIN, Judge,Before Chief SELYA
words, super-majoritya different is re-LIPEZ, Judges.and Circuit
quired depending on whether the voters

BOUDIN, Judge.Chief vote in a meetingtown or official ballot
school district.This case a challenge equalconcerns on

2001,In plaintiffsJune filed aprotection declarato-grounds to the vote require-
ry judgment action in federal district courtments for of inissuance bonds certain New

Hampshire. plaintiffin New Each claimedHampshire presentschool districts. For
to be ina resident one of the defendantpurposes, school in Hamp-districts New

usingschool districts the official ballotshire are municipalities.treated as
method and further claimed eachthat of(2000).§N.H.Rev.Stat. Ann. 33:8 While
the districts after the 1999 amendment had“citysome communities use a form” of
approved bond issues aby greatervotegovernment where bond issues withalong
than three-fifths but less than two-thirds.legislation approvedare by elected officials

complaintThe sought a declaration thatcouncil), 33:9,{e.g., city §a id. there are
the percentage requiredlesser in officialtypestwo other municipal governmentof

districts, by greaterballot contrast to the
recognized by state law where legislation percentage required meetingin town dis-
including bond requires ap-issues voter tricts, plaintiffs’ rightsviolated under the
proval. Equal Protection Clause of the Fourteenth

organizationOne such form of is the Amendment by according different
meetingtraditional intown which voters weights to the of similarlyvotes situated

a regular uponassemble on tobasis vote voters.1

Harrison,19(a);joined1. The state itself notwas as a defen- R.Civ.P. Norwood v. 581cf.
challengeddant. Because the 518,we find that (5th Cir.1978); LiquifinF.2d 519 Ak­

protection,equalstatute does not violate we Brennan, 978,tiengesellschaft F.Supp.383v.
bypass questionthe whether the state Attor- (S.D.N.Y.1974).983-84
ney necessarya party.General is See Fed.
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mayto alike.”2 This leadmoved should be treatedschool districtsThe defendant
protectionsuppose equalthat anone toafor failure to statecomplaintthedismiss

automatically fails wheneverchallenge12(b)(6). They con-claim. Fed.R.Civ.P.
differences betweenthere are substantialin two differentthat voters thetended

inquiryfurthergroupsthe two and withoutsimilarlyare not situatedtypes of district
thejustifyinto whether those differenceswere,and, thethey legislature’sifeven

classification; HampshireNewthe Su-andvote-percentage is rationaldistinction
rejecting plaintiffs’preme Court’s decisionstan-equal protectionviolatedoes not

underto the 1999 amendmentchallenge2001, the district courtAugustIndards.
mayclause seemequal protectionthe statedismiss, thatrulingtothe motiongranted

Exetersupportto this view. McGraw v.typesresiding in the two differentvoters
Dist., 709, 765Region Coop. 145 N.H.Sch.situated,similarlyare notschool districtof

(N.H.2001).710, But far asA.2d 712 soamong a local sub-“uniformitythat state’s
concerned,protectionequal law isfederalrequisite,”is not a constitutionaldivisions

over-simplification.this is anequal protection claim could beand that no
Rather, putting specialaside there-super-majoritythebased on different

classifications, un­problem thesuspectofappeal to thisPlaintiffs nowquirements.
equal protection inquiry leastderlying —atcourt.

under federal law—is whether differentisappeal, plaintiffs’ argumentOn central
separatelytreatment of two classified

in official and town meet-that voters ballot marginallyatgroups is least reasonable.
ing similarlyare situated becausedistricts Thus, theSupreme Court cases refer to

sep-thougheven each school district votes the“similarly situated” rubric as cardinal
issues, fi-itsarately on own bond school implement throughitprinciple but then

inherentlyHampshirein New is anancing legislation... isthe rule that“general
uniformityrequiresmatter that“state” presumed to be valid and will be sustained

Dist.across the state. See Claremont Sch. if the the isbyclassification drawn statute
Governor, 462,142 N.H. 703 A.2d 1353v. a in­rationally legitimaterelated to state

3(N.H.1997). say that the localDefendants terest.”
are and dis-similarlydistricts not situated may sometimes use the simi-Decisions
Claremont; they argue anyintinguish but larly twolanguagesituated to conflate the

re-super-majoritythat theevent different inquiries by pointing differentiatingto a—
rationallyare and there-quirements based a for aself-evidentlycharacteristic so basis

comparisonfore valid even if is warranted. reasonable as to show bothclassification
Supreme have often de-Court cases dissimilarity at theand reasonableness

equal protection prin-as thescribed basic state-enacted waterImaginesame time.
anysimilarly“all measures directed tociple personsthat situated conservation

Ctr., artificial, uponCity Living impose2. v. 473 natural or and him orCleburne Cleburneof
432, 439, 3249,U.S. 87 313105 S.Ct. L.Ed.2d and castit burdens liabilities which are not

202,Doe,(1985); situated.”).Plyler 457 upon similarlysee also v. U.S. others
216, 2382, (1982)72102 S.Ct. L.Ed.2d 786

3249;Cleburne, 440,3. 473 atU.S. 105 S.Ct.("The Equal that ‘allProtection Clause directs
216,Plyler, ataccord U.S. 102 S.Ct. 2382457persons similarly circumstanced shall be

” (usual requirement theis "that classificationRoyster(quotingalike.’ Guanotreated F.S.
relationship aat bears fair to412, issue some415,Virginia,Co. v. 253 U.S. 40 S.Ct.

Tribe,560, legitimate public purpose”);Atchison, American(1920))); Topeka64 L.Ed. 989
(2d96,Matthews, §§Law 16-1 to 16-2Constitutional& Fe R.R. Co. v. 174 U.S.Santa

tenBroek,104, ed.1988);609, ("[T]he Equal(1899) & TheTussman19 S.Ct. 43 L.Ed. 909
341,Laws,equal Protection the 37 Cal. L.Rev.protection guaranteed by Constitu-the of

(1949).legislature person,tion to select a 346forbids the
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(1954).drought anytocounty “Normally”with a but not with 281 is not the same as
case,insupply “always”;a rich of water. But our and doesit not take too much

pointmerely voting imagination conjure upto to a difference-in to differential
(between byballots treatment the statemechanisms official and of different commu-

mightnities that wellmeetings) identify equal protec-town is to a differentiat- raise
tion concerns.ing automaticallycharacteristic without ex-

why inplaining justifiesit the difference note in passingWe that even if there
(different super-majorities).treatment independentwere similarlyan situated re­

quirement, plaintiffs helpedwould not beitThis does not make irrelevant to ask
There,by Claremont. the state supremegroups similarlywhether two are situated.

court held usingthat widely varying prop­Our ask Ifquestion.4own cases do this
erty tax forrates inall, schools differentthere are no differences isat that
communities violated a state constitutionalclassification;likely to be fatal to the and
requirement that state “propor­taxes beif there are differences between the two
tional and reasonable.” 703 A.2d at 1355groups, this will focus attention on dis-

5).(quoting pt.N.H. 2Const. art. Al­may rationally justifytinctions that the
though appliedthe court this requirementindifference treatment. But unless the

locally prescribed taxes,to and collectedself-evidentlydistinctions are a rational
its perceivedconcern was based on thejustification discrepantfor the treat-
impact discrepanciesof local publicon ed­ment —which is not true in our case—the

withinucation the state. Id. at 1356-57.justification question remains to be ad-
dressed. short,In Claremont addressed a differ-

(theprovisionent constitutional state’sappearsThe district court to have as-
proportional requirement),and reasonablea persumed that se rule exists that differ-

(taxa subject rates themselves asdifferentential treatment local aof units within
opposed voting regimesto for bond issu-always everywherestate is and lawful be-

(theance), and impacta concerndifferentthey similarlycause are not situated.
education).of differential rates ontax statemayThere be a hint of view inthis the

nothingThat it had to do with judginginvoked,5oldest of the cases but the more
regimesvotingdifferent was made clearappearsrecent case law to nogo further

by inthe same court’s later decisionrecognizethan to that differential treat-
McGraw, which brushed plaintiffs’asidemay easily justified.ment of local units be

equal protection challengestate thetoTuscaloosa,CityHolt Civic Club v. 439of
1999 765 at 712.amendment. A.2d60, 68-70, 383,U.S. S.Ct. 5899 L.Ed.2d

(1978); Salsburg Maryland,292 bringsv. 346 questionThis us to the of
9,545, 280,U.S. 553 & n. 74 S.Ct. 98 L.Ed. what test should be used in thejudging

Barrington4. P’ship respect municipal regulationsSee CoveLtd. v. R.I. Hous. not to local and
1, (1stMortgage Corp.,& Fin. 246 F.3d 8 injuriouslythat do not affect or discriminate

Cir.2001); 906,Rogato, 60v. F.3dRubinovitz persons personsorbetween classes of within
(1st Cir.1995). similarly909-10 The situated places municipalitiesthe or which suchfor”rubric was inalso used TheDartmouth Review added)).(emphasisregulations are made

13, (1stCollege,v. Dartmouth 889 F.2d 19 Lewis, however,inEven the Court went on to1989), quite purpose,forCir.­ a different name­ justification, sayingaddress that the state'sly, to refute a factual inference of race dis­ special appealsestablishment of a court ofagain,crimination. Once the same words
appealsjurisdictionwith exclusive over frommay play different roles in different contexts.

justified bywascertain counties "[c]onve-
Lewis, 22, 30, nience,5. v. 101Missouri U.S. 25 L.Ed. necessity.”if not Id. at 30-31.

(1879) (stating equal protection989 that "has
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Gore, 98, 121Bush v. U.S.in ease. tricts. 531this Su-super-majoritiesdifferent Cf.
inherently unlawful (2000).areper-majorities 525,not 388148 L.Ed.2dS.Ct.

Lance, 1,referenda, 403v. U.S.for Gordon
legisla-toThe brief refersdefendants’(1971),1889,6-7, L.Ed.2d 2732991 S.Ct.

indicating the 1999historytive thatunequalhere treatment.but the issue is
re-prompted bywas severalamendmentheightenedindication thatis someThere

first,distinguishes the need in towna state concerns:scrutiny exists where lated
jurisdic-the relevantamong voters within meeting larger super-majori-adistricts for

See, Harper v. Va. Bd. Elec-e.g.,tion. partof in the risk ofty rested on smaller
663, 665, 1079,tions, 1686 S.Ct.383 U.S. ina town whereasmeeting,turnouts at

(1966). theCertainly, Su-169L.Ed.2d easier,voting muchcommunities isballot
invalidatedregularlyhaspreme Court super-major-need alessening largethe for

kind, although more recentof thisschemes and, second, voting in theeasysuchity;
voting beallowed tocases have sometimes

districts had led to a substantiallatterweighted unequally towardlimited to or
in approvals in such commu-decline bondspecially residents.6affected

passive minorityof a whonities because
here, HampshireBut New has meetingsnot attend townmight trouble to

voting regimes forprescribed different automaticallyno almost onbut would vote
separately differentlyinmadedecisions

financing official ballotschool under thecommunities, though ad­structured local
mechanism.8ofmittedly for the same kind decision.

in pointcasesSupremeThe few Court Although legislative history byis no
situation, equal pro­that in thisindicate necessary a classificationmeans to sustain

byproperlyare tested ask­tection claims rational, byboth distinctions articulatedasa rational basis foring whether there is
plausible tolegislature enoughthe seemin based onthe difference treatment some

satisfy rational test. Seethe lenient basislegislative object­legitimateconceivable
Communications, Inc.,v. 508FCC Beachtheenough:This fair votesive.7 seems

307, 313-15, 2096,113 124U.S. S.Ct.are and each voteon local bond issues
(1993); Mary-211 v.L.Ed.2d McGowanequally.the countedwithin district is
420, 425-26, 1101,land, 6366 U.S. 81 S.Ct.ais no issue here of state-wide voteThere

(1961). Ifdifferently legisla-in 393 the statetabulated constituent dis- L.Ed.2d

Stone, 289, Law Gov­6. Compare, e.g.,Hill 421 U.S. 95 Constitutional and American Localv.
Briffaull,(1984);1637, (1975) (invalidat­ § Who aternment 1-3 RulesL.Ed.2dS.Ct 44 172

Vote and Local Gov­pro­ Home?: Oneing municipal election"dual box” bond Person/One
339,ernments, U.60 Chi. L.Rev. 345-369required majority property tax­that ofcedure

(1993).voters), Gray v.payers majorityand all andof
368, 801,Sanders, 83 S.Ct. 9372 U.S. Holt, 68-70, 383;at 997. 439 U.S. S.Ct. Sals­(1963) (invalidating Georgia’sL.Ed.2d 821 9, 280;burg, at & see346 U.S. 553 n. 74 S.Ct.voting, gavecounty-unit dis­method of which Neuman, Discrimination, EqualTerritorialvoters),weightproportionate to rural with Protection, Self-Determination, U. Pa.and 135Action,Cmty.Lockport v.Town Citizensof for 261, (1987).L.Rev. 273-751047,259,U.S. S.Ct. 51 L.Ed.2d 313430 97

(1977) (holding divergentthat interests of cit­ See, e.g., Hearing the8. on H.B. 487 Before
justified requirement majori­of Ct.,ies and Education,towns onSenate Comm. 1999 Gen.

ty approve county 9,both new (N.H. 1999) (statementsof voters in to of156th Sess. June
charter), Salyer Co. Tulare Michener,and Land v. Lake LyndeRep. and Dean Dir. of Gov't

Dist., 719, Relations, Ass’n);U.S. 93 S.Ct.Basin Water 410 PublicN.H. School Boards
1224, (1973) (allowing Hearing35 L.Ed.2d 659 elec­ theH.B. 487 Before Houseon

Comm,board, Education, Ct.,storage which oversawtion for water 1999 Gen. 156thon
farms, 24, 1999) (statement(N.H. Rep.to Mar. ofwater to to be limited Sess.distribution of

Gelfand, Estabrook).landowners). generallySee Federal
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super-majoritydifferent Alling. super-majority requirementsture had allocated “di­
random,requirements at this would be a lute” the ofvotes those who ifwould win

here,Butquite different case. different a bare majority justsufficed. This is an­
ofrequirements apply to different methods way sayingother of the legislaturethat

tovoting, explanation whyand the as the (or matter,Constitution drafter for that
mightdifferent methods warrant the small II, 2, 2;e.g., §U.S. art.Const. cl. art.id.

adjustment super-majorityin require-the V) believed the typethat of action should
(amountingment to an additional one-fif- specialbe attended by caution and should

teenth the in meetingof vote town dis- be taken only supportwith more than a
tricts) hardly arbitrarycan be described as simple majority. Examples include the

legislative history.on its face in ofview treaties,ratification of amendments to the
pursue Constitution,need not the issue muchWe and votes to cut off Senate
plaintiffs have tofarther because the failed debate.

anymake effort to counter thisserious So, when Hampshire adoptedNew and
claim of rational basis. Defendants moved super-majoritythen modified a require-
in the district court for a ofdismissal the issues,forment local bond we assume with
complaint separateon groundstwo —the plaintiffs purposethat weightits was to
similarly situated rubric and the claim of

But,andvoting contraryaffect outcomes.rational basis. The district court did not
not,plaintiffs’ assumption,to this doesground,reach the second and therefore

alone,standing condemn the measure orplaintiffs obligationhad no to address the
specialinvite some form of scrutiny. Seeopeningissue in their brief. But it is well-­

Lance, 6-7,v.Gordon 403 atU.S. 91 S.Ct.appeal maysettled that on the defendants
1889, 29 L.Ed.2d 273. theStill less doesjudgment anydefend groundthe below on
legislative action taken here —a reductionthat would serve. See v. AlphaRoeder

(fromin super-majoritythe requirementIndus., Inc., 22, 28, (1st814 F.2d 30-31
three-fifths)two-thirds to officialfor ballotCir.1987).

specialrequire justification.districts —Accordingly, plaintiffsif the did not an-
ticipate groundthis alternative and ad- Affirmed.

brief,in opening prudencedress it their
theydictated that counter a replywith

showingbrief thethat defendants were
wrong subjector that the not toissue was
disposition on pleadings.the Plaintiffs
have made no serious to anticipateeffort

issue, claim, seriouslythe save for a not
developed disregarded,and so Mass. Sch. FRASER; Trittschuh;Iain Steve Sean

Ass’n, 26,Am.Law v. Bar 142 F.3d 43of Bowers; Semioli; Harty;Mark Rhett
(1st Cir.1998), the legislaturethat was im- Vaudreuil; Dodd;David Scott Mark
permissibly trying to dilute the ofvotes Dougherty, Plaintiffs, Ap­and Mark

opponents.bond plaintiffsissue And filed pellants,
anyno reply brief at all. Absent sustained

v.challenge to defendants’ rational basis
claims, we have no cause doubt theto SOCCER, L.L.C.;MAJOR LEAGUE

proffereddefendants’ rationales. L.P.;Soccer, Soccer,Kraft Anschutz
Inc.;event, Inc.; Chicago Soccer,In any “impermissi-claim of Anschutzthe

Soccer, L.L.C.;ble motive” is based on a misunderstand- South Florida Team


