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Facts

10, 1979, Flick hadJanuary SandraOn
papersserved with divorce andher husband

apartmenttheir inescorted fromphysically
police. followingIn thebyWestbrook the

times,month, some-Flick returned several
called thetimes with the result that Sandra

among otherThey disputing,werepolice.
children.custody thethings, the of

29, askedMonday, January SandraOn
certain ofcome and hisFlick to remove

belongings apartment.from the On
he drove to WestbrookWednesday morning

the car. Heand a knife ingunwith a
fromthree-quarters of a mile hisparked

took the knife withapartment,wife’s and
him.

Kimball, bydaughter aElsie Sandra’s
was inthat she themarriage, testifiedprior

knocked onFlick theback bedroom when
room when hestayed in the backdoor. She

fishingHe somecame in. asked about
brought out to himwhich her motherpoles

Elsie, stillliving room. While hiddenin the
throughbedroom, ain the back watchedVan(orally),K. Leadbetter PaulaCharles

door, hisin took out knifecrack the FlickMeter, Gen., forAugusta,Attys.Asst.
showing how to removebeganand Sandraplaintiff.

lines.fishingthe hooks from the
O’Brien,Dunlap, Wood & C. WoodGary bent overtestified her motherElsie that

Portland,Dunlap,Mark E. for de-(orally), to of the hookspolesone of the take one
fendant. off, to do.tellingas Flick was her Then

it behindher arm bent herFlick seized and
McKUSICK, J., and WER-Before C. overback, hand herputting his other

GODFREY,NICK, and ROB-NICHOLS chair,theover topushedmouth. He her
ERTS, JJ. didn’the loved her and want tothatsaying

managedher. toto hurthave Sandra
ROBERTS, Justice. name, girltheout Elsie’s and ranscream

saw Flick sittingout of the bedroom. SheCourt, County,In Superior Cumberland
chair. She heard himher mother on theonmurder,Flick was convicted ofAlbert Lee

it,” she ran toyou’ve“Now had thensay201. indictment17-A TheM.R.S.A. §
apartment downstairs.thein-Flick eithercharged alternatively that

the deathknowinglyor causedtentionally Daniels, the of the secondoccupantMrs.
(§ 201(1)(A)),of orhis wife FlickSandra Herpolice.the hus-apartment,floor called

a de- band,conduct which manifestedengaged Daniels, upstairs.in HeAlphee went
humanpraved indifference to the value of was goingElsie him Flicktestified that told

death oflife and which in fact caused the as Danielskill her mother. As soonto
stairs,appeal, he met Flick(§ 201(1)(B)).Sandra Flick On third floorreached the

onconcerning pre- the blood hiscomingFlick raises several issues down stairs with
pants. Flicktrial and sufficien- and blood stains on hisprocedures, admissibility hands

Sandra, claimingasking forevidence, jury. began helpof to the forcy and instructions
foundmean to do it. DanielsjudgmentWe the of conviction. that he didn’taffirm
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1319, (1979).Me., 1326 When re-blood, in the 399 A.2dcovered with cutSandra
evi-throat, appeal,knew on thesufficiencybut still alive. said she viewingShe for

die, Flick thegoing favorably pros-she was to and said that tomostdence is viewed
police,had stabbed her. The who arrived no trier ofecution, unlessand is sufficient

thereafter, found Flick’s inchshortly guilt3Vi ofproofrationally could findfact
long jackknife in livingthe room. v. La-Statereasonable doubt.beyond a

537, (1980).542Me., A.2dgasse, 410thatThe medical examiner testified San-
wounds,dra Evidencehad numerous cuts and stab SuppresstoII.Motion

including four stab wounds on the neck and motion toby pretrialsoughtFlick
area, heart,in throughthe chest one the from hisseizedevidencesuppress physical

and some wounds which could be character- first en­policethat thecar. He concedes
wounds,”“defense likelyized as to occur if Flick con­with his consent.tered his car
tryingthe victim was to defend herself hadtends, however, police onlythat the

against attack. gun,his and not topermission to remove
Flick while hetestified that and Sandra a box of ammunition.search the car for

taking fishingwere the off the poles,hooks were also told aboutpolice theyThe claim
begin dayhe tried to a discussion. The searchingWhile for thethe ammunition.

they argument,before had had an and she ammunition, com­they opened glovethe
had threatened to harm herself and the observed a box for thepartment and there

pushedchildren. At some he her intopoint was, theyLeaving the box where itknife.
the chair. When he and Sandra had andpolicetook the car to the station

other,point holleringreached the of at each warrant. The defendantobtained a search
gotold Elsie to downstairs.Sandra Flick the warrant was the fruit ofsuggests that

away, picked upstarted to walk and Sandra compartment.illegal glovean search of the
the knife and threatened to kill him. Then

hear-suppressionof theAt the conclusiongrabbedhe her arm and both of them fell.
pre-aing, justice byfoundpresidingtheHe up topended on of her. Flick said he
hadevidence that Flickponderance of thecut,knew Sandra had been and “after that

the to search for thegiven police permissionI don’t happened.”know what Five min-
findingthis is notammunition. Sincestandingutes later she was in front of him

erroneous, reject claimclearly we must theall covered with blood. He made her sit
Fredette, Me., 411 A.2dof error. v.Statedown help.and went for

65, (1979).68EvidenceI.Sufficiency of the
in WitnessParticipationIII.State

first contends that the evi­Flick Interviewdence was show heinsufficient to that act­
mo­pretrialThe defendant filed aed or withknowingly intentionallyor “de­
par­prohibit or limit Stateseekingtion topraved We find that the tes­indifference.”

counsel’s interview of Sandraticipation inwitnesses,timony of the summa­State’s
prosecutiondaughter,Flick’s Elsie. Theabove, Defendantrized was sufficient. at­

relatives,the child’srequested byhad beenprosecutiontacks other evidence that the
her, provideof to a Statecustodywho hadintent, but his argumentto showadvanced

berepresentativeor topolice officer otherjuryIf the believed thepersuasive.is not
After aduring the interview.presenttestimony,Elsie’smedical examiner and
Flick ar­was denied.hearing, the motionafterreasonably infer that Elsiethey could
presenceappeal that the State’sgues onin­beganof the Flickapartment,was out
confrontprocess,to due torightviolated hisAlphee Dan­tentionally stabbing his wife.

effec­him and to theagainstthe witnessestestimonyiels’ confirms this conclusion.
counsel.tive assistance ofelse isNothing necessary.

prosecutionthat theFlick does not claimbecause theis not insufficientEvidence
counsel.defenseto talk toby girlcir- told the notdefendant’s state of mind is shown

theonly that State’sThe claimsDoughty,cumstantial evidence. v. defendantState
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ability anger presiding jus-action or fear. The“so restricted the defendant’s extreme
questionto it tanta-that was questions, say-permittice refused to such[the witness]

mount talkto instructions not to to defense ing:
counsel.” The does not claimdefendant experts legal experts....Your are not

specific bythat actions takenany the State may testify concerning their medi-They
during with coun-the interview interfered Mr.cal and evaluation ofpsychological

questionsel’s to the witness. Flickability Flick, fromhe somewhether suffered
suggests girlthat would beenonly the have abnormalityhowabnormality ... that
unlikely change instoryto her front of the effect on hismanifests in terms ofitself

police previouslyState officer who had in- processes. jury will thenmental The
evidence,terviewed her. There is no how- hedraw the conclusion as to whether

ever, to suggest that the State intimidated intentionally.orknowinglyacted
the in any way discouragedchild or her

rulingThe defendant maintains that thisfrom telling the truth.
704, reads:violated whichM.R.Evid.

The Superior justice, denyingCourt after
opinionin the form of an orTestimonymotion, said that thedefendant’s defendant
is ob-inference otherwise admissible notcould with a new if hecome back motion

it an ulti-jectionable because embracessupporthad new that would hisanything
by the trier ofmate issue to be decidedprejudice.assertion of Flick made no new

fact.motion, appeal attemptand on he makes no
Instead,specific prejudice. onlyat a of 704 of an ex-showing opinionsRule affects

perhe asks for a rule that These the Court’s admissible.”pert witness “otherwise
presencerefusal bar the at the expert’sto anjustice mayState’s excludepresiding

interview error.constitutes reversible if he thatM.R.Evid. 702 findsopinion under
expert’s special-theit would not be withinWe a theadoptdecline to such rule. In

helpfulnot be toknowledgeized or wouldcase,of anycircumstances this absent show-
also it if he findsjury. maythe He excludeing prejudice, specu-whatever of we cannot

402,401it andirrelevant under M.R.Evid.late on prejudice maywhat have occurred.
probativeor if its would be out-valuepresence mayThe State’s well have facili-

weighed by countervailingthe considera-tated rather than interfered with counsel’s
Fieldtions of 403. R. and P.M.R.Evid. Seecustodian,witness, herinterview. A or

Evidence 704.1.Murray, Maine §ormay entirelyrefuse such interviewan
impose necessary.deemedany conditions cases, have frequentlyIn criminal courts

here,no our inWhile we find error decision psychiatricand witnessesheld that medical
anynot inter-this case does condone actual in oftestimonytheir termsmust not frame
inprosecution prep-ference defenseby the drawn thelegal byto bethe conclusions

aration. theadoption offact-finder. Before the
Testimonyof Psychiatric Code, M.R.S.A.,IV. Exclusion 17-AMaine Criminal Title

Evidence, we said inRules ofand the Maineexpertdefendant twopresentedThe
Me., 266,A.2d 268Durgin,v. 311Stateawitnesses, psy­and clinicalpsychiatrista

(1973):chologist, who intelli­testified that Flick’s
be totestimony may utilizedExpertgence attempton Noborders retardation.

emotional condi-describe the mental andwas mental ormade to establish a disease
of the time the con-presented a wit­ tion the accused atdefect. The State rebuttal

committed,of ex-ness, wascomplaineda that the ductpsychiatrist who testified
givenot hisaverage intelligence. cept expertof that the shoulddefendant is

of the conduct.to the causeopinion aswitnesses, defensecallingBefore the
Washington v.effect, Durgin, we relied onasked,counsel in if the witnesses In

States, (D.C.Cir.1967).F.2d 444opinionscould to their as to 390be asked state United
Durgin Washingtonknow- dealt withintentionallywhether acted or andFlick Both

of witnesses un-killing, expert psychiatricof or acted in roleingly at the time the the
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(M.R.Evid.valueweighs probativetheirder the of the insanityformulation defense
States, 403),in 214 862 or if is an insufficient factualDurham v. United F.2d there

(M.R.Evid.state,(D.C.Cir.1954), in this to conclusionsadopted supportwith basis the
P.L.1963, 311,modifications, 705(b)).ch.by 3.§

Durham,Under the ultimate issue was justicerules, inpresidingtheUnder these
whether the defendant’s conduct was the hisnot abuse discretionpresentthe didcase
product disease or defect. 214of a mental questions.the defendant’sexcludingin

supersededwas byF.2d at 875. Durham proofof tono offerThe defendant made
Brawner,United v. F.2d 969471States soughthe to elicitthat opinionsshow the

(D.C.Cir.1972), byand in Maine the set forthrequirementswould meet the
58,adoption of 17-A M.R.S.A. effective§ above, and from the information before

1, Brawner,May the1976. In court said: him, presiding justice correctlythe conclud-
WashingtonThe rule of v. United tosought elicit le-ed that counseldefense

experts... that must frameStates not specializedthebeyondgal conclusions
their oftestimony “product,”in terms knowledge experts.of the
was relievingaimed at a andstubborn requestedDefense also that he becounsel

ofrecurring problem experts using—that onexpertshis the issueallowed to question
their facility impre-with the esoteric and voluntarily, as re-of whether Flick acted
cise language of mental to exertdisease byliability 17-A M.R.quired for criminal
an the jury’sundue dominion over delib- histhat it was under-S.A. 51. He added§
erations. standing required51 “an exer-that section

choice, judgment,cise of an act of willful
”expertrule contemplatingThe justiceact .... ruled thatpresidingThe

testimony as to the existence conse-and the could describeexpert anywitnesses
quence of a mental disease or defect is diagnosedhad intheymental illness which
not permissionto be construed as to testi- Flick, expressnottheybut that could an
fy expertin terms ofsolely conclusions. particularas ofopinion to the voluntariness
Our to thejurisprudence contrary is not outjustice pointedconduct. that theThe
undone, it is rather is theunderscored. It underlegal of voluntariness sectionconcept

expert,of allresponsibility distinguish such conduct51 is intended “toconcerned —
tojudgecounsel and see it that the action,from non-volitional action.”reflex—to

jury ... is informed of the un-expert’s testimony relevant toexpertHe ruled that
admissible,approach,andderlying legalreasons and is not would be butconceptthat

opinionsconfronted with ultimate on a voluntariness in sometestimonythat about
admissible. Thebasis. sense not betake-it-or-leave-it other would
rejectedjustice correctly defensepresiding471 at alsoF.2d 1003-1006. See Harried v.

section andof 51interpretationcounsel’sStates, (D.C.Cir.1967);United F.2d 281389
expert testimony con-correctly excludedFoster, Me., (1979).State 405 A.2dv. 726

and choice.cerning concepts judgmentofThe of Evidence areMaine Rules consist-
450Me., A.2dMishne, 427See State v.Durgin,ent in Wash-opinionswith the

1981).(January,ington 701and Brawner. Under M.R.Evid.
Testimonyof onV. Exclusion702,and justicethe excludepresiding may

Provocationconclusions,opinions legalwhich state be-
knowledge The excluded testi­yond presiding justiceof the ex-specializedthe

mony two The wasopinionsexclude which from witnesses. firstpert. mayHe "also
atto conditionsexpert’sare the offered show the Sandraarguably specializedwithin

second to showconclusory, apartment,or Flick’s and thewhich are soknowledge, but
killhad threatened tolegal that Sandra Flickso in of the conclusionsframed terms

allowingbeforethe childrendrawn, not the herself andtheyto be that will “assist
wereBoth facts702), custody.Flick to(M.R.Evid. posetrier or will a haveof fact”

defendant.danger byout- testified to theconfusing juryof whichthe
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suggestssense that oneThe offered this as rele- Common meas-defense evidence
and, continuum,ures thatvant to the defendant’s state of mind relevance in a and

stageat some evidence becomes so re-appeal, argueson that the evidence could be
impact ... isprobativemote that itsby determiningconsidered the “in ade-jury

probativeWhen the im-reduced to zero.justiceThequate provocation.” presiding
zero, simplyispact reaches the evidenceevidently determined that there was no suf-

402; priorRule butnot admissible underprof-probativeficient relation between the
of evi-point, the admission theto thatprovocationfered evidence and the ofissue

weighed against other fac-maydence beunder section 203.
tors under Rule 403.

provides part:in17-A 203§M.R.S.A.
profferedAssuming maythe evidenceperson manslaughter1. A is guilty of

reasonableness un-have some relevance toif he:
203, was nevertheless withinder section it

presiding justice’s tothe discretion exclude
under M.R.Evid. 403. athe evidence SuchB. the ofCauses death another hu-

be forruling onlywill reviewed abuse ofbeingman circumstances whichunder
supra.v. Kotsimpulos,discretion. Stateexceptwould otherwise be murder that

Here, justice couldpresiding reasonablythethe actor causes whilethe death under
wasprobativehave found that the valueorangerthe influence of extreme ex-

outweighed by dangerthe that the evidencebrought by adequatetreme fear about
by suggesting thatjurywould confuse theprovocation.

as a form ofthey consider the evidence1, para-2. For ofpurposes subsection
justification mitigation. There was noorB,graph provocation is adequate if:

in his decision to excludeabuse of discretion
testimony.the

AdequateVI. on ProvocationInstructionsB. is the actor toIt reasonable for
provocationreact to the with extreme for instructionsThe defendant asked

fear,oranger providedextreme that McCusker,v. 448based on Commonwealth
demonstrating onlyevidence that the 382, (1972), to the effectPa. 292 A.2d 286

tendencyactor has a towards extreme adequatein what constitutesdecidingthat
or fear shall not beanger extreme suf- on theprovocation, may placedbereliance

ficient, itself,in and of to establish the of a series of relatedimpactcumulative
hisreasonableness of reaction. thatjusticeevents. The foundpresiding

the defenseproposed bythe instructionadequacy provoca-Reasonableness and of
evidence,on theamounted to commenttion 203 are conclusions ofunder section

for defense counselproperwhich would beto of Inbyfact be drawn the trier fact.
not beargue but wouldjury,to to theofdetermining precedingwhether evidence

justice’s instruc­proper presidingfor theadequacy provoca-events is relevant to of
tions.tion, justice must first deter-presidingthe

deliberation, jurycould be con- the sent theDuringmine whether those events its
presiding justice:as topart following questionsidered the a matter theprovocationof

jury problems“Can the consider maritalof law. under section 203 mustProvocation
part legal provocation?” presid-of Thea of ex- theprovokebe to reactionadequate
ing justice, again refusing to comment onfear, necessarily im-angertreme or which

evidence, instructingresponded by inthethe must be immedi-plies provocationthat
203(2)(B)languagethe of 17-A M.R.S.A. §partbe a ofate. Remote events cannot

thatprovocation. respectsuch to the reason-In
adequateof extreme if it was reasona-provocationableness of the actor’s reaction is

fear, provoca-theanger preceding mayor events be Mr. to react toble for Flick
However, orangerwe extremerelevant. as said in State v. tion with extreme

Me., 79, or[Ejxtreme anger extreme(1980):411 A.2d 81 fear....Kotsimpulos,
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onlycould be rel-evidenceslaughter.the Suchintensityfear that it obscuresof such
itevant, all, whetherquestiontheif at tohim toreasoning impelsandindividual’s

to reactthe actorforbe “reasonablewouldphysicalact with violence.
fear”or extremeangerwith extreme...youthatThe must be suchprovocation

might haveasprovocationto such otherpersoncan it is reasonable for the tosay
free to con-here wasjuryTheoccurred.obscured,the reasonby havingreact to it

purpose.for thatevidencesider thebeing impelled physicaland to act with
DepravedonVII. Instructionsviolence.

Indifference MurderthequestionThe here is not whether
trial, justice fol­presidingtheAtbyissue of provocation generatedcan be

Woodbury,v.holdinglowed the in Stateprecedingevidence of cumulative events.
1166,Me., (1979),1171-1173 in his403 A.2dto in-presiding justiceThe did not refuse

ofchargetheonjuryinstructions to theprovocation, preventstruct on or counsel
murder,indifference”“depravedargument jury.from his to thepresenting

instructing201(1)(B),1 that§however,argues,Flick that the instructions
de-proveto that thenecessaryit is nottheythaterroneously suggested juryto the

had afendant, Flick, himselfin factMr.prior incidents atshould not consider the
of hu-the valuetodepraved indifferenceall. look atlife, jurythe shouldman rather

characteriza-reject State,We the defendant’s prov-theand ask —hashis conduct
justicepresidingtion Thecharge.of the riskhighsuch ahaden that his conduct

adequateofproperly followed the definition death, heinous thatwas socausingof
203(2), the toprovocation directing juryin suchsay§ would thatgeneralinmankind

for Flick from a de-decide whether it was reasonable resultonlycouldconduct
of hu-to the valuepraved indifferenceangerto react with extreme or fear. He

..man life..questionto thejury’sdirected the attention
obscured byof whether Flick’s reason was theargues forthe defendantappeal,On

provocation killing,at the moment of the wrongly de-Woodburytime that wasfirst
jury entirelybut he left the free to consider must,cided, under201(1)(B)and that §

deciding 11,the inpreceding requireeffects of events construed to17-A beM.R.S.A. §
mindculpable states ofprovocation adequate proofwhat would be to of one of the

10, since nodefined in 17-A M.R.S.A. §make extreme reasonable.anger or fear
withoutimpose liabilityintent tolegislativeeitherprejudiced byThe defendant was not

appears”mental state “otherwiseculpableagiven by anythe instructions or omission.
(§ 11(5)(B)).it would haveWe need not decide whether

ofbeen to exclude consideration for “obvi-proper charge must be reviewedThe
However, rights.”affecting substantialous error ...prior altogether.such events

Me.,Lee, 40452(b); v.StateM.R.Crim.P.typeon the“there are definite limitations
which984, (1979). chargeA983, n.1A.2dadequate to miti-legallyof conduct deemed

Law Courtto a currentstrictly conformedhomi-gate punishmentthe for a felonious
” behardlycouldpointonopinion squarelyHilliker, Me.,cide v. 327 A.2d.. .. State

reject defend­Wecalled manifest error.860, (1974) (decided adoptionbefore the865
contentions, changedecline to ourandant’sCode;of the em-present Maine Criminal

Woodbury, supra.ruling in v.StatejusticeThephasis original). presidingin
17-AConstitutionality ofVIII.juryto theproperly suggestingavoided

201(1)(B)M.R.S.A. §could, inprior problemsthat the marital
themselves, is his conten­provoca- argumentand of be considered Flick’s last

stat-indifference”“depravedthemurder to man- tion thatadequatetion to reduce

engages awhich manifestsHe in conduct201(1)(B) provides B.as fol-17 A §1. M.R.S.A.
depraved humanthe value ofindifference tolows:

ofcauses the deathlife and which in factperson guilty murder if:1. A is of
being;another human ....
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vague.ute unconstitutionallyis The record
argumentdoes not show that this madewas HARTFORDFIRST CORPORATION

at It inappears post-convic-trial. first his v.
tion motion a topursuantfor new trial

MAINE POWER CO. andCENTRAL33, dayM.R.Crim.P. filed the same as the
Public Utilities Commission.Maineargumentof appeal. Again,notice the

be “obvious errormust reviewed for affect- of Maine.Supreme Judicial Court
ing rights,” thoughsubstantial even it is of

13,Arguedv. March 1980.constitutional dimension. State DeCes­
ere, Me., (1977),379 A.2d 1221 State v. 29,Decided Jan. 1981.
Pomerleau, Me., (1976).363 A.2d 692 Un­
der review, challengethis standard of the

rejected.bemust

Parker, Me., 570,In v. 372 A.2d 573State
(1977), we said:

A givecriminal statute to fair warn-fails
ing of its duescope, in accordance with
process personif “a of ordi-requirements,
nary intelligence” “reasonablycould not
understand” that it forbids the conduct

which criminally charged,for he is Unit-
612,Hariss,ed States v. 347 U.S. 74 S.Ct.

808, (1954).98 L.Ed. 989

201(1)(B)We cannot farfind that falls so§
of as haveshort this standard to denied

a v.defendant fair trial. See State Wood­
bury, 403 atA.2d 1171-1173.

conclusion, carefullyIn we exam-have
argumentsofined the record and all the

on weby appeal,raised the defendant and
nothing re-have found which constitutes

versible The must be af-error. conviction
firmed.

entryThe is:

Judgment of conviction affirmed.

concurring.All


