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Itzkowitz, Boston,F. MA,Mark appel-for
lant Jamie Rose.

Lallier,Thornton E. Amesbury, MA, with
whom Lallier brief,& Anderson was on for
appellant Norman Verrill.

Madden,Kenneth P. Assistant U.S. Attor-
Providence,ney, RI, with whom Sheldon

Whitehouse, Attorney,U.S. Margaretand E.
Curran, Assistant Attorney,U.S. were on
brief, appellee.for

CYR,Before COFFIN,Circuit Judge,
Senior Judge, LYNCH,Circuit and Circuit
Judge.

LYNCH, Judge.Circuit

appealsThese two arise out of the armed
robbery of the Dexter Credit Union in Cen-

Falls,tral 6,Rhode Island on April 1994.
Jamie Rose was conspiracyconvicted of to

federallyrob a insured credit union in viola-
tion 371,§§of 18 2113(a),U.S.C. and of
being a felon in possession of a firearm in

§violation of 922(g)(1). Norman Verrill was
convicted of the same two offenses and also
of armed robbery robberyand a federallyof
insured credit union. 2113(a),§18 U.S.C.
(d). Rose was sentenced to 60 im-months’
prisonment on conspiracythe count and to
120 months’ imprisonment beingfor a felon

possession;in the sentences are consecutive.
Verrill was sentenced as a career offender
and an armed career criminal to a term of
264 months.

appeal,On Rose plethora issues,raises a of
two of which weightierare than the rest and
require us to address previouslyissues unre-

bysolved this court. The first concerns the
jury charge maythat properly givenbe
based on evidence of a possessiondefendant’s
of recently property.stolen The second is
whether the trial court abused its discretion
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theapproachedmembersforceThe taskinflammatory pho-potentiallyadmitting aby
Rose,themselves.identifiedandPathfinderso, thiswhetherevidence, ifandintotograph

speed,away highatdriving, pulledwaswhowhetherdeterminetodiscretionhascourt
process.theinofficersnearly hitting twogovern-thewhereharmlesswaserrorthe

managedshooting. VialbeganofficersTheappealsVerrillargued.sonothasment
aboutfoundhe wastemporarily:escapetoasmadedeterminationstheexclusively from

hiding in a bush.laterforty-five minutesconvictionstheaffirmWehis sentence.to
Rose, Thibo-andVerrillorderedofficersThesentences.theand Thibodeau, who hadvehicle.of theoutdeau

seat;the frontwounded, lying onwasbeen
I. car,thehim fromremovedpolicethewhen

semi-a Glockholdingwasthatthey hefound1994,6,Aprilmorning oflateDuring the had aandhandhis leftinpistolautomaticDextertheenteredwearing masksmenthree in thepistolautomatic& WessonSmithFalls, Island.Rhodein CentralUnionCredit were loadedpants. BothhisofwaistbandNationalby thewas insuredunioncreditThe TalonBlackmillimeter9WinchesterwithrobberOneAdministration.UnionCredit 9 millimeterCartridge hardballFederalandthepistol whilesemiautomaticabrandished found twoThe officersammunition.roundsta-the teller'money fromtookotherstwo thou-containing nineoverbags,gymsmalloutsidewaitedmanmaskedA fourthtions. masks, in theand makeshiftdollarssandtruck, the robberswhichpickupa blackin theofSomePathfinder.of theseatbackunionCreditvehicle.a get-awayasused strapsmoneyby papermoney was banded
$10,584 had beenthatemployees determined CreditDextermarkings theofbearing the

stolen.1 arrested.werefour menTheUnion.
minutesa fewthe andat scene lacerationscalparrived aPolice sufferedhadRose

They found the Hospital.fled. Thehad Rhode Islandthe robbers tobroughtafter was
engineabandoned, its awith foundhimwho treatedtruckget-away assistantphysician’s
union. clipcreditthefrom an ammunitionscrewdriver,a blocks andrunning, pagerfew a

theand in hispistol“popped,”beenhad semi-automaticignition a GlockThe from
beenhad beenthe had notthat truck itemsThesepockets.later learnedpolice trouser

of Rose.days pat-downbefore.two in an earlierstolen found
aexecutedagentan FBInight,Later thatwherethey knewthoughtauthoritiesThe

Provi-inhomeRose’satwarrantsearchtheFBI andtheBothculprits.thefindto
ofa boxfoundThere, agentthedence.in-had beenDepartmentPoliceProvidence
todesignedammunitionCartridgeFederalRose, andVerrill, David Vialvestigating

only con-butammunitionofroundshold 50awithin connectionThibodeauChristopher
pistola leatherrounds, asas welltaining 39in-A confidentialrobberies.of bankseries

photographaseizedagent alsoThecase.thethatinformationprovidedhadformant
oth-andRoseofcontaining picturesalbumArobbing banks.ininvolvedweremenfour

of Rose’were fivephotosAmong theers.agentsFBIconsistingofficers, ofofteam
semiau-a Glockto beappearedholding whatpartwho werepolice officersProvidenceand photos showedof thepistol. Onetomaticforce, to Vial’swentrobbery taska bankof pis-thepointingtrigger,Rose, on thefingerout-and waitedProvidencein Northhome

young man.of anotherat the headtollater, champagne-aminutesA fewside.
conspiracycharged withwerefour men DefendantscarryingPathfinderNissancolored

Union; rob-armedCreditDexterTask theto roblot.parkingbuildingtheintopulled
robbery of theunion;the creditbery ofand ThibodeauRoseseenhadforce members

firearmcarrying aunion; using andknew creditday andthatearlierPathfinderthein
ofviolence; possessionandofa crimeduringmonthssomestolenbeenhadvehiclethethat

felons.convictedby previouslyfirearmahad beenplatesthe licenseand thatearlier
theinThibodeau, the menoftwoandhold-up. Vialbankdays before theelevenstolen

adjusted downward.figure laterwas$10,913.53, thatbutthought to beinitiallyloss was1. The
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VI,car, guilty history categorythepleaded to some of counts and and his criminal which
charges againstthe them were guidelines rangerest of translates into a 262the of to

proceededand Rose toVerrilldismissed. 327 months. was toHe sentenced 264
trial. appealmonths. This ensued.

fromto sever his trial Vemll’sRose moved
felon-in-possession chargethetoand sever II.

charges. The motions werefrom the other arguesRose that his conviction should behearing, aa as was motion fordenied after
forreversed several reasons: that the trial

The district court ruledreconsideration.
denyingcourt abused its discretion in thethat, there was no evidence of whatbecause

motions to sever his trial from Verrill’s andbe,would was basisVerrill’s defense there no
count;felon-in-possessionto sever the thatconcludingfor that Rose and Verrill had

trial prejudi-the court made erroneous andantagonistic defenses.
evidentiary rulings; chargecial thatand the

Vial, witness,governmenta thattestified juryto the was at times erroneous and at
he, Verrill and Thibodeau entered the credit incomplete.times We deal first with his

Rose, Glock,who had theunion while re- arguments.more serious
in the truck. Vialmained outside said that

Jury Recently Proper-Instruction on StolenThibodeau had waited at the door of the
tyholding thecredit union Smith & Wesson

questions aspectsRose several of thetook money.while he and Verrill the He
charge jury. signifi-court’s to the The mostalso that all four men intestified fled the

challengecant concerns the instruction re-truck but then switched to a second stolen
garding jury maythe inferences that thevehicle which he and Rose lefthad near the
permissibly pos-draw from the defendant’sday,credit union earlier that and that soon

recentlysession of stolen Initems. the con-afterwards, they moved to the Pathfinder.
discussing get-awaytext of the stolen vehi-Rose’s consecutive 60 and 120 month sen-

cles, jurythe court instructed the that theguidelinetences were based on the rob-for
possession recentlyof property,stolen if not2B3.1,bery, § byU.S.S.G. as dictated the
satisfactorily explained, supportcould an in-conspiracy §guideline, U.S.S.G. The2X1.1.

only personference not that posses-the inconspiracy requiresguideline that the base
stolen,propertysion thatknew the was butfor a conspiracyoffense level conviction be

participatedalso that he in the theft.3plus adjust-that of the substantive offense
anyments for intended conduct.2 See questionThis araises of first im­

2Xl.l(a).§U.S.S.G. pression in this challengedcircuit.4 The in­
Verrill was sentenced both as an armed struction is reviewed for abuse of discretion

career criminal pursuant to charge,18 U.S.C. determineto whether the taken as a
“924(e)§ 4B1.4, whole,§and ‘fairlyU.S.S.G. and as a ca- adequatelyand submits the

pursuantreer §offender to jury.’”U.S.S.G. 4B1.1. in theissues case to the United
Picciandra,As either an (1starmed career criminal 39,or as a States v. 788 F.2d 46

offender, Cir.1986)career Verrill’s (quotingoffense level was 34 United States v. Fischbach

determining specific2.After argues phrasethe offense charac- 3. Rose also that the “if not satis-
teristics, the court calculated the offense level for explained”factorily impermissibly penalized him

conspiracythe count as 31 and the offense level failing argu-for to take the stand. This latter
felon-in-possessionfor the ascount 27. dis-The rejected by Supremement has been the Court.

appropriately highertrict court used the offense States, 837, 846-47,Barnes v. United 412 U.S. 9331, 3D1.3,§level of see U.S.S.G. and determined 2357, 2363, (1973).S.Ct. 37 L.Ed.2d 380
history categorythat Rose had a criminal of V.

guideline rangeThe was 168 to 210 months. long jury may4. It has been the law that the inferstatutory yearsWith a maximum of 5 thefor
possession recentlyfrom an individual's of stolenconspiracy yearsconviction and 10 for the felon-

propertyitems that the individual knew the hadconviction,in-possession judgethe district deter-
generallybeen Seestolen. United States v. Farn­rangemined the to be 168 to 180 months. He

661, (1st Cir.1976).koff,535 F.2d 666-67effectively statutorysentenced Rose to the maxi-
mum.
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(3d testimony linked Rose to the1183,Inc., and Vial’sMoore, 1195 Cir.­750 F.2d&
facts, thattruck. the inference1984)). On these

participated get-awayin the theft of theRose
ofcircuit courtsjoin othertheWe at all unreasonable or unwarrant-cars is not

possessionthathave concludedappeals that ed.
may support anpropertyrecentlyof stolen

in of thatthe theftparticipationofinference RulingsEvidentiary
Clark,v. 45 F.3dproperty. StatesUnited argues that the courtdistrictRoseCir.1995);(8th v.1247, United States1250 by admitting into evidence severalerred(5th Cir.1983);Ferro, 294,F.2d 296-97709 apartmentfound in his and that thisitems746,DiGeronimo, 598 F.2dv.United States Specifically, heerror was not harmless. as­

(2d Cir.1979); Long,v.United States754-55 photosof of himselfserts that the admissionCir.1976)(4th (per580, cu­F.2d 580-81538 appears be a Glockand others with what to
Plemons,riam); 455 F.2dv.StatesUnited pistol photo­of and apistol, a leather case

Cir.1972).(10th rely in243, casesThese246 it inshowing was found hisgraph where
acceptance ofwidespreadthelarge part on of forapartment and of a box ammunition a 9

rea­common senseprinciple and on thethe 403,pistolmillimeter violated Fed.R.Evid.
See, e.g.,inference.soning supports thethat prejudicial impact itemsbecause the of these

atLong, 581.538 F.2d outweighed probativetheir value. Re­far
ason instructionsemphasize the limitsWe evidentiary rulingsof trial court’s isview the

mayFirst, the instructionto this inference. for abuse of United States v.discretion.
every (1sta 170, Cir.1995).in ease where defendantgiven Lombard,not be 72 F.3d 187

recently property.in of stolenpossessionwas evidence, general,in aThis met threshold
noted, in certain situa­the CircuitAs Second played impor­Pistols antest of relevance.

verge on the irra­inference “wouldtions the chargedrole in crimes. One of thetant the
in thethe evidencelightin of othertional” pistol creditbrandished a inside therobbers

Tavoularis, 515 F.2dv.Statescase. United that Rose was armedunion. Vial testified
(2d Cir.1975);1070, alsosee DiGer­1074-75 pis­pistol.a Two 9 millimeterwith second

onimo, example, in the754. For598 F.2d at were seized from codefendant Thibo­tols
totendingof additional evidenceabsence deau, for semi­clipa of ammunition aand

inference, may appro­notit bésupport the on at thepistol was found Roseautomatic
The courtgive the instruction.priate to linking pistolshospital. Rose to tend­Items

check, ensuring “thatalways act amust as testimony that Rosecorroborate Vial’sed to
jury tothepermittingwarrantsthe evidence conspiracyparticipant in the and thatawas

Clark, at45 F.3dinference.”[the]draw possessedhe the Glock.had
1250. pistolfor apresence of a leather caseThe

Second, permis-athe instruction involves keptis that Rosein Rose’s home evidence
presumption.than ainference rathersive Thatweapon before the crime.such a there

whether, theThe about defendant’sdecision Browningbymanufacturedthe wascase
recentlyunexplained possession of stolen or Glockbythan Smith & Wessonrather

theconclusion thatproperty supports the to the rele-goes weightto rather thanthe
in theft is madeparticipated thedefendant jury, duringThevance of the evidence.

jury on all of the evidence.by basedthe deliberations, to the twohad accesstbeir
Ferro, F.2d at 297.709 pistolweapons to the case andandseized

whether ei-have determinedtherefore couldmind, turn to Rose’sthis in weWith
pistols fit case.of the thetherperiod themonth betweenclaim that the five

is evenof ammunitiontheThe relevancePathfinder and his arrest lessensof thetheft
wasreadily apparent. The ammunitionThis claim moreapplicability of the inference.the

in the twotype thatthe same as foundthe case. The ofthe evidence inignores other
and his co-defendantsseized when Roseplates gunson the Pathfinder were stolenlicense

marked asThe box wasrobbery, apprehended.days the black wereof thewithin eleven
rounds, only thir-holding fifty but containeddays robbery,of thepickup truck within two
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jury reasonablyty-nine pre-The could to inrounds. failure raise this issue its brief5
automaticallyat ofthat least some the miss- clude further review andhave inferred re-

quireing been used to load the two thatrounds had the conviction be reversed and
sent trial?pistols. back for We think not. Here we

governmentreview to determine whether the
showinggeneral, photographstheIn despite explicitlymet burden itsits failure to

gun SpecialRose a are relevant. FBIwith argue harmless error.
Agent Kevin Eaton testified at trial that the

ingun photographs appearedthe to be a joinWe several other circuit courts
firearm; Eaton thatstated GlocksGlock of appeals holdingin that appellate courts

very photo­have “a distinctive” look. The appealhave the discretion on direct to over­
weaponsgraphs thus link Rose to one of the government’slook the arguefailure to that

seized, strongproviding corroboration for evidence,challengedthe admission of the if
inculpatory testimony.Vial’s error, harmless, appellatewas and that

maycourts therefore consider the issue ofpistol accompanyingThe case and
sponte. Horsleyharmlessness sua v. Ala­ammunition,the and fourphotograph, of the

bama, (11th1486,45 F.3d 1492 n. 10 Cir.­showing ap­Rosephotographs with what
1995); Langston,United States v. 970 F.2dundulypeared preju­to be a were notGlock

(10th692, Cir.1992);n.704 9 v.Lufkinsphotos, however,of thedicial. One which
(8th1477, Cir.1992);Leapley, 965 F.2d 1481Rose, finger trigger,shows on the with his

1343,Pryce,United States v. 938 F.2d 1348gun pointed person,at the ofhead another is
(D.C.Cir.1991) Williams,(opinion J.);ofpotentially quite inflammatory. Rose cor­is

Giovannetti, 225,United States v. 928 F.2dphoto juryrect that the could lead a to
Cir.1991).(7th Cortes,227 RodriguezIn thisanyonethat point possi­believe who would a

noted, resolve,court question,but did not thebly pistolloaded at head athe of friend is
having found the evidence admitted was notextremely capablereckless and of criminal

949 F.2d 543.harmless. atMoreover, photographacts. this was at best
photographsof the fourcumulative other Here, find thatwe the evidence ad­

linking gun.Rose to the The ofadmission plainly photo­mitted was harmless. The
photographthis into anevidence constituted cumulative,graph weightwas the of the addi­

governmentofabuse discretion. The all-but tional overwhelming.evidence Under such
argument.conceded as atmuch oral circumstances, judi­“it would be a waste of

cial requireresources to a new trial wherecase,In the usual a non-constitu­
likelythe isresult to be the same.” Id.tional evidentiary willerror be astreated

probableif highlyharmless it is variouslythat the groundedCourts have the au-
error did not contribute thority engageto the verdict. to spontein sua harmless

Cortes,RodriguezUnited States v. 949 F.2d error arguably mandatoryreview on the lan-
(1st532, Cir.1991);543 52(a),United guageStates v. Benavente anyof Rule which states that
ez, (1st378,Gom­ 921 F.2d 386 Cir.­ error rightswhich does not affect substantial

1990). a gov­In harmless inquiry,error disregarded,”the “shall be and on other related
(Ran-ernment perstiasionbears the of Pryce,burden with doctrines. See at938 F.2d 1351

respect showing J.,to dolph,that the concurring).error was harm­ Of obvious concern is
Olano, 725,less. United States v. public507 U.S. the tocost the of new trials because of

734-35, 113 1770, 1778, 123S.Ct. 508 part prosecutorsL.Ed.2d carelessness on the of the
(1993). By contrast, plainin a argu­ appealerror on where the other evidence has es-
ment, the defendant bears guilt beyondthe burden. Id. tablished a reasonable doubt

government argueThe here failed to that the and isthere reason to think the errorlittle
error,court’s admission of photograph, jurythe if infected the deliberations. Also rele-

would be government’sharmless. Does the vant avoidingis the interest in incentives to

harmless,argument, response5. At questions anyoral in to error must be
court, government suggestedfrom the the that
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(1st Cir.1983).Walker, 28, 30 Rosepropermake 706 F.2dto fail to thegovernmentthe
highfails to meet this standard.arguments.

decides whetherThe Seventh Circuit argues beingRose that tried with
analysis suaharmless errorto theundertake forced him to abandon his intentionVerrill of

part consideringon three testsponte abased testifying on his own behalf. He maintains
record,complexity oflength theand“[1] the robberyparticipatethat did not in thehe but

of error orthe harmlessness thewhether[2] Verrill,merely picked up and ThibodeauVial
debatable, and [3]is certain orerrors found so,they to ask him towhen called do and

protracted,inwill resulta reversalwhether only robberythat of afterhe learned the the
ultimately proceedings incostly, futileand got arguesthree into the ear. He thatmen

Giovannetti, 928 F.2d atcourt.”the district testified,if he Verrillhad would have taken
reasoninghelpful ofwe find the227. While implicatethe to him.stand Rose concludes

Circuit, our­we do not restrictthe Seventh antagonisticthat and hadhe Verrill defenses
Pryce,test. Seeto the Giovannettiselves requiredwhich severance.

J.)Williams,(opinion ofF.2d at 1348938
Supreme heldThe Court has that conflict­general approach of Giov­(agreeing with the

ing of do not necessar­defenses codefendantsfactors).adopting specificnot theannetti but
severance,ily require reasoning thethat riskthe bal­of discretion involvesThe exercise

prejudice varyof will with the facts of eachAmongmany these areancing elements.of
States, 534,case. v. United 506 U.S.Zafiroof record and whether thethe state the

538, 933, 937, 122113 S.Ct. L.Ed.2d 317governmentarguments that the does make
(1993). This has furthercourt refined theon harm­to the court theprovide assistance
analysis, antagonisticholding that defenseslessness issue.6
only ifrequire severance the tensions be­

course,is, putcase of atgovernment’sThe greatso that thetween the defenses are
ofargue that admissionbyrisk its failure to finder fact to one de­of would have believe

Here, it survivesthe evidence was harmless. expensefendant at the of the other. United
situations,risk; mayit not.inthe other (1stSmith, 1223, 1230 Cir.),F.3dv. 46States

discre-court abused itsAlthough the district — 176, 133denied, U.S. —, 116cert. S.Ct.
mockby photograph of theadmittingtion the (1995)­116L.Ed.2d .

overturninga forshooting, that is not basis
explained that wasjudgetrial he de-Thethe conviction.

nying he notthe motion because did know
Severance actually testify if RoseVerrill wouldwhether

did, ofif so what the substance thatchallenges district andRose the
testimony judge offered towould be. Theto sever his trialcourt’s denial of motions

during trial ifentertain the motion anewto the felon-in-pos­from and severVerrill’s
testify, noin but he had basis14. Re­ Verrill did factSee Fed.R.Crim.P.session count.
concludingtrial that the code-prior to forfor of discretion. Unitedview is abuse

1002, had inconsistent defenses. OfLevy-Cordero, F.3d 1007 fendantsv. 67States
—(1st Cir.1995), denied, —, course, judge “continuing dutythe trial had acert. U.S.

(1996).1558, grantstagesat all of the trial to a severance659 De­116 134 L.Ed.2dS.Ct.
prejudice appear[ed].” v. Unit-appeal strong [ ]a ifon must make andfendant Schaffer

945,States, 511, 516, 80362 U.S. S.Ct.specific showing prejudice. prejudice edof The
(1960).948, Like the trialthat in 4 L.Ed.2d 921greatermust be than inherentshown

judgejudge Schaffer, the here wasmultiple defen­ in trialtrying multiplecounts and
preju-ofYefsky, “acutely possibilityaware of thetogether. v. 994dants United States

(1st dice,” id., willing-explicit about his885, Cir.1993); and wasF.2d United States v.896

argumentHere, response thatby an themany arguments the evidence in tothe made the6. of
why photographgovernment against weightas was not of evidence.to the was the theverdict

go ques-prejudicial under Rule also to the403 towould of assistance theevidence too beThat
example oftion Another thisof harmlessness. analysis.a errorcourt in harmless

phenomenon governmentis the marshalswhen
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prejudicial Juryaif situation Othersever arose Instructionsness to
during trial. arguesRose also that the district

by refusing charge jurycourt erred to theeventuality never occurred. NeitherThat
presencethat mere at the scene of a crimeput any tendingonRose nor Verrill evidence

was not sufficient to convict him on con­theconflicting putRoseto defenses. onshow
spiracy charge. The trial failure tocourt’sthat he had nottwo witnesses who testified
give requesteda instruction on defen­thetruck,7of pickupbeen the driver the black

theorydant’s of the case is reversible error
putand on at all.Verrill no witnesses This (1)only requestedif the instruction sub­wastestimony was insufficient to establish that (2)correct;stantively substantiallywas not

antagonisticthe codefendants had defenses.8 (8)charge;covered elsewhere in the and
arguments byNor the coun-were made their important pointconcerned an in sothe case

necessarily contradictory.sel Rose’s attor- givethat tothe failure the instruction seri­
ney essentially argued that Rose had been ously impaired abilitythe defendant’s to
nothing accessory'more than an after the present his defense. United States v.
fact, arguedwhile Verrill’s counsel that the Williams, (1st Cir.1986);75,809 F.2d 86
government tohad faded meet its burden of Gibson, 869,United States v. 726 F.2d 874
proof. These are nottheories irreconcilable. (1st Cir.1984).

were,they antagonismEven if the level of in
Jury instructions are inviewedis bydefenses measured the evidence actual-

the chargecontext of the as a whole ratherly trial; argument, byintroduced at counsel is
Nickens,than in isolation. United v.StatesSmith,not evidence. 46 F.3d at 1230.

(1st Cir.1992).112,955 F.2d 119 Further­
more, chargethe trial court’s need not usetrial,Nor did the court itsabuse

wording requested bythe exact the defen­failingindiscretion to sever the felon-in-­
longdant incorporatesso as the instructionpossession arguescount. Rose that if that

the request.substance of the defendant’ssevered, jurycount had been the would never
838,United Campbell,States v. 874 F.2d 844have known of his status as a felon.convicted

(1st Cir.1989). Here, the court instructedHe that this himasserts information tainted
jurythe as follows:eyesin jurythe of the and inresulted his

thatEvidence the defendant was in theon conspiracyconviction the count.
of,company or associated with one or more

felon-in-possessionThe charge proper­ personswas of alleged, provedthe or to have
ly tried with the acharges conspiracy,other because it become member of the is not

proveof Anyarose out the same sufficient to that suchprej­occurrence. defendant was
a alleged conspiracy.udice member of thestipulatedwas limited because MereRose to
similarity among per-his of conductpriorstatus as a variousconvicted felon. Conse­
sons, and they maythe fact thatquently, government havepermittedthe notwas

other, mayassociated with each haveputto beenon concerningevidence the number
together and discussed common interestsand prior felonynature of Rose’s convictions.

— is not membershipsufficient to establish inStates, —,Old v. United U.S.Chief
a conspiracy.644, (1997);117 S.Ct. 136 L.Ed.2d 574 Unit­

Tavares, (1st1,ed States v. 421 F.3d Cir.­ addition, partIn as of the oninstruction
1994) (en banc). Finally, improbableit is aiding abetting, juryand explicitlythe was

knowledgethat the of Rose’s status as a presencetold that mere at the scene theof
prior juryconvicted felon the crime,led to convict coupled knowledge,even when with

conspiracy charge lighthim of the in of the was toinsufficient sustain a conviction. On
acquittal robbery facts,on charges.the two bank jury chargethese substantiallythe cov-

7. policeRose also of implicaterecalled one the officers as would have taken the tostand him.
a defense witness. improbable,This seems for it would re-have

quired implicateVerrill to ashimself well.Furthermore,8. prejudiceRose's claim restsof
testified,premiseon the that if Rose had Verrill
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instruction, Rose’sand there SentenceproposedRose’sered
error.was no chargesRose that the courtdistrict

should not have calculated his base offense
that the dis­contendsRose also

using guideline robbery,level the for because
drawing an infer­oninstructiontrict court’s robbery.acquittedhe had of Review ofbeen

of theflight from the sceneguilt fromence of purely legal question properthe of the inter­
It true that theincomplete. iswascrime sentencing guidelinepretation of a is de

explicitly jurythenot directinstruction did Olbres, 28,99 F.3d 35novo. United States v.
possible inferences. How­consider otherto Cir.1996).(1st There is no error here.

ever, upthat it was tochargethe did indicate
guideline “aconspiracyThe reflectsto draw anjury to determine whetherthe

policy conspiraciesthat ... be treat­decisionguilt flight.the This con­of frominference
sentencingfored like substantive offensesrequestedof Rose’sveys the substance

purposes.” v. Chapdelaine,United StatesWilliams, 809 F.2d at 88. Further­charge. (1st Cir.1993).28, question36989 F.2d Thisonly jurymore, instruct the ona court need
acquitted ques­is fromdifferent the conduct

theory supportingif there evi­isa defense bytion this in v.faced court United States
v.United States Silvest­in the record.dence (1stMocciola, Cir.1989),13,891 F.2d 16-17

(1st Cir.1986).ri, 186,F.2d 192 Rose’s790 Lombard,and in 72 F.3d at 174. Further­
suggested possibleanother inferencecounsel more, Supreme recently held inthe Court

flightclosing that Rose’s wasby arguing in “jury’sUnited v. Watts that a verdictStates
given that he was surround­understandable acquittal sentencingthepreventof does not

However,weapons.by men with drawned considering underlyingcourt from conduct
this effect. Thewas adduced tono evidence charge, longacquittedthe so as the conduct
a correct state­challenged instruction was by theproved preponderancehas been a of

—the U.S. —, 633,ment of law. 117 136evidence.” S.Ct.
(1997).L.Ed.2d 554

makesfinal claim Rose withThe
III.jury instructions is that therespect to the

by refusing give acourt toerreddistrict Verrill
review“missing instruction. Weevidence” argues district court erredVerrill that the

of States v.abuse discretion. Unitedfor assentencing him andin as a career offender
(1st Cir.1993).Welch, 1202, 121415 F.3d guide-career criminal. Under thean armed

may warrantthe situations that suchOne of lines, a careeran individual is considered
partya with exclusiveinstruction is whenan (1) 18 atyearsif he at least oldoffender was

relevant,over noncumulative evi­control whichthe offense forthe time he committed
producefails to that evidence.dence Cf. (2)sentenced; is abeingis the offensehe

Union,Michael’s CreditUnited States v. St. felony of or aand either a crime violence
(1st579, Cir.1989)(“missing wit­F.2d 597880 (3)crime; and the defen-abusesubstance

instruction). arguesRose that theness” forpriorleastdant has at two convictions
clipfailure the ammunitionFBI’s to examine violence substance abusecrimes of and/or

justifiedperson fingerprintson his for §found argues,Verrill er-4B1.1.crimes. U.S.S.G.
However,missing instruction. the thirdroneously,the evidence that he does not meet

requirement.governmentnot case thethis was a where
readilyprovideto available evidence.faded defined, in relevantA of violence iscrime

fingerprintThe evidence was never collected. part, punishableor offenseas a state federal
that,arguefree to in theRose’s counsel was “isprisonin thatby yearthan onemore

evidence, governmentof the extortion,absence such arson,burglary dwelling,of a or
linked to the crime.sufficientlynot Rosehad in­explosives,of or otherwiseinvolves use
Martinez, 914,v. 922 F.2d poten­United States apresentsSee that seriousvolves conduct

(1st Cir.1991). physical injury to another.”There was no abuse of tial of925 risk
4B1.2(1)(ii). presentenc-§ Verrill’sU.S.S.G.discretion.
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priorreport lists ten offenses: three a career offendering or an armed crimi-career
entering dwelling Havinga withof intent nal. thatinstances determined Verrill was cor-

larceny, offender,three of rectlyinstances break-to commit sentenced careeras a there
one ofentering, breakinginstanceing questionand is no toneed reach the of whether

dwelling with intententering a to com- qualifiedand he also as an armed career criminal.
breakinginstancelarceny, one of andmit anyNor a reachis there need to of his other

entering larceny,to commitwith intent one sentencing claims.9
vehicle,possession of ainstance of stolen and

Affirmed.offenses,escape. theone instance of Six of
clearlyat least four of which were crimes of

violence, place during a fourtook month
eighteenperiod only yearswhen wasVerrill

argues theyHe thatold. therefore should
singleonly count as a offense. Verrill also

(break-that his laterargues none of offenses
entering, breaking enteringing and withand

larceny, possessionto commit ofintent a
vehicle, escape)and were crimesstolen of GILMAN, Plaintiff-Appellant,Michael G.

aor involved controlled substance.violence
v.

particularaWhether offense
SECURITIES, INC.,BHCqualifies predicateas a offense for career

Defendant-Appellee.purposes isoffender reviewed de novo.
Winter, (1st15,States v. 22United F.3d 18

1616,No. Docket 95-9290.Cir.1994). categoricalThis court takes a ap­
proach statutoryand looks to the definitions Appeals,United States Court of

Id;than particularrather the facts. see also Second Circuit.
States, 575,Taylor 598,v. United 495 U.S.

2158,2143, (1990). Argued 6,110 S.Ct. 109 L.Ed.2d 607 June 1996.
It is therefore irrelevant that none of the

17,Decided Jan. 1997.priorunderlyingfacts the offenses for which
Verrill was convicted involved the use of
physical againstforce another. Verrill was

breakingconvicted of enteringand and
breaking enteringand with intent to commit
larceny in of §violation R.I. Gen. Laws 11-­

very facts,8-4. On similar this court has
held that ofviolation that statute constitutes
a crime of forviolence pur­career offender
poses. Fiore, 1,United v.States 983 F.2d 4-­

(1st Cir.1992). all,5 burglarsAfter may
resort to ifviolence someone arrives while

burglary progress.the is in United States v.
Patterson, (1st595, Cir.1989).882 F.2d 604

shows,Verrill's apartrecord from his activi­
eighteen,ties when he was that he has the

requisite priortwo qualifyconvictions to as a
career offender.

The district court’s calculation of an of-
levelfense of 34 is correct if Verrill is either

only9. The district court addressed these other offender and armed career criminal was reversed
to completeissues ensure a record in the event appeal.on

that the decision to sentence Verrill as a career


