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III. CONCLUSION

reasons,foregoingFor the Mr. Lewis’
granted,24 motion to andRule intervene is

Rule 41 motion to dismiss thethe defendants’
IT1987 Loans transaction claims is denied.

SO ORDERED.IS
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OPINION

ALLEN, Chancellor.

Pending pursuant Chancerymotion tois a
approveRule 23.1 to as fair and reasonable a

proposed settlement of a consolidated deriva-
tive action on behalf of Interna-Caremark

(“Caremark”).tional, Inc. suitThe involves
claims that the members Caremark’sof

(the “Board”)board of directors breached
dutyfiduciarytheir of care to Caremark in

alleged byconnection with violations Care-
mark employees of federal stateand laws

regulations applicable pro-and to carehealth
violations,allegedviders. As a result of the

subjectCaremark was to an fourextensive
year byinvestigation the StatesUnited De-
partment andof Health Human Services and

Departmentthe of Justice. In 1994 Care-
chargedmark inwas an withindictment

multiple Itfelonies. thereafter entered into
agreementsa Depart-number of with the

ment of agree-Justice and others. Those
pleaa agreementments in whichincluded

pleaded guilty single felonyCaremark to a of
agreed paymail fraud to crimi-and civil and

Subsequently,nal agreedfines. Caremark
privateto make toreimbursements various

all,public parties. paymentsand In thatthe
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largeny’s and to the financialrequiredhas to make total indictmentCaremark been
approximately million. incurred in the settlement of thoselosses$250

knowingIt to show orclaims. does not tend1994, topurportingThis suit was filed in
theof law. Neither factintentional violationrecoverycompanythe ofseek on behalf of

Board, although by lawyersadvisedthat thethese from the defendantslosses individual
accountants, predictaccuratelyand did notofwho constitute the board of directors

companyconsequences to the thatthe severeitparties proposeCaremark.1 The now that
ultimately deploymentthewould follow fromand, after tobe settled notice Caremark

prac-by company strategies andthe of theshareholders, hearinga on fairness of thethe
ultimately liability,to nortices that led this16,1996.proposal Augustwas held on

liability, givesthe to anthe of risescale
type requiresA motion of thethis duty byany imposedof ofinference breach

strengthscourt to assess the and weaknesses corporation upon of Care-law the directors
lightof claims in of the discov­the asserted mark.

ery record and to evaluate the fairness and
adequacy of the to theconsideration offered I. BACKGROUND
corporation exchangein for the of allrelease

purposes regard followingI theFor thesearising alleged.made or from the factsclaims
facts, record,discovery assuggested by thepro­The ultimate issue then is whether the

Caremark, corporationmaterial. a Delawareposed appears tosettlement be fair to the
Northbrook, Illinois,headquartersits inwithcorporation and its Inabsent shareholders.

in itwas created November 1992 when wasthis effort notthe court does determine con­
International, Inc.spun-off from Baxterfacts, buttested evaluates the claims and

(“Baxter”) publiclya held com-and becameon discoverydefenses the record to achieve a
Ex-pany on the New York Stocklistedstrengths parties’sense of the relative of the

practiceschange. The business that createdGood,positions. Del.Supr.,v.Polk 507 A.2d
problem pre-dated spin-off. Duringthethe(1986).531, this,doing536 In in most in­

periodthe relevant Caremark was involvedstances, bythe court is constrained the ab­
segments,in maintwo health care businesstrulya process,sence of adversarial since

providing patient managedcare care ser-andinevitably supportboth sides the settlement
business,part patientAs its carevices. oflegally objectorsand assisted are rare.

majoritywhich accounted for the of Care-Thus, representthe facts stated hereafter
revenues, providedmark’s Caremark alterna-the court’s effort to understand the context

services, including infu-tive site health carerecord,discoveryof the motion from the but
therapy,therapy, growth hormonesion HIV/respect judicialnot thatdo deserve the find­

hemophiliatreatments andAIDS-relatedings customarilytrialafter are accorded.
managedtherapy. care servicesCaremark’s

Legally, evaluation central claimof the prescription drug programs and theincluded
legalmade entails consideration of the stan-

multi-specialty practices.operation groupof
governing a ofdard board directors’ obli-

gation supervise corporate per-to or monitor
In-A to theEvents Prior GovernmentIformance. For the reasons set forth below

vestigationrecord,conclude, light discoveryin of the
part generat-ofA the revenuessubstantialvery probabilitya that itthat there is low

by is derived fromCaremark’s businessesof edwould be determined that the directors
■ insurers,party payments, and Medicareduty thirdany appropriate-Caremark breached to

programs.In- and Medicaid reimbursemently supervise enterprise.monitor and the
subjectpayments are toto The latter source ofdeed the record tends show an active
Paymentsby management of the Anti-Referraland the termsconsideration Caremark

(“ARPL”) prohibits health careand Law whichits Board of the Caremark structures
paying any form of remuner-compa- providers fromprograms ultimatelythat led to the

joined the Board in October 1993.the have members Brinker1. Thirteen of Directors been
30, Nancyof the Board since November 1992.
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atíon induce of or apparent attempt complyto the referral Medicare to with the new
patients. inception,itsMedicaid From Care- regulations.

variety agreementsmark into a ofentered
hospitals, physicians,with and health care InvestigationB. andGovernment Relat-

services,providers for advice asand as well Litigationed
agreements drugdistribution with manufac-

1991,AugustIn the HHS of theOfficeturers, predecessor priorhadas its 1992.to
(“OIG”)Inspector anGeneral initiated inves-Specifically, practiceCaremark have a ofdid

tigation predecessor.of Caremark’s Care-entering into (e.g.,contracts for services con-
predecessormark’s withwas served a sub-agreementssultation grants)and research

documents,poena requiring productionthe ofphysicians pre-with at least some of whom
including pre-contracts between Caremark’sproductsscribed or recommended services or

physicians (Qualitydecessor and Serviceprovided recipi-that Caremark to Medicare
Agreements (“QSAs”)). QSAs,theUnderpatients.ents otherand Such contracts

predecessor appears paidCaremark’s to haveprohibited by theywere not ARPLthe but
physicians monitoring patientsfees for underobviously possibilityaraised of unlawful

care,predecessor’s includingCaremark’s“kickbacks.”
recipients.Medicare and Medicaid Some-1989,early predecessorAs as Caremark’s

monitoring patientsapparentlytimes thoseissued an internal to“Guide Contractual Re-
referring physicians,were which raised(“Guide”)lationships” govern employ-to its

ARPL concerns.enteringinees into physicianscontracts with
hospitals.and The Guide tended to be re- 1992, DepartmentIn March the of Justice

annually lawyersby updated.viewed (“DOJ”)and joined investigationthe OIG and
Each ofversion the Guide stated as Care- separate investigations bywere commenced

predecessor’smark’s its policyand nothat agencies.2several additional federal and state
payments would be in for orexchangemade

patientto induce referrals. But what one Response Investiga-C. Caremark’s to the
might prohibited quid proa quodeem was tion
not clear.always scarcityDue to a courtof

During period,the relevant Caremark hadARPL, however,interpretingdecisions the
7,000approximately employees ninetyandrepeatedly publiclyCaremark thatstated

operations. Itbranch had a decentralizedthere uncertainty concerningwas Care-
1991,Bymanagement Maystructure. how-interpretationmark’s of the law.

ever, begunCaremark that hadasserts itARPL,clarifyTo scopethe of the the making attempts manage-to centralize its
DepartmentUnited States of Health Hu-and supervi-in toment structure order increase(“HHS”)man Services issued “safe harbor” operations.itssion over branchregulations in July stating1991 conditions

by management,firstThe action taken asrelationshipsunder which financial between
a of investiga-result the initiation of the OIGproviders patienthealth care service and re-
tion, an announcement as ofsources, was that Octo-ferral physicians,such as notwould

1, 1991, predecessorber Caremark’s wouldviolate ARPL.the Caremark contends that
longer pay physiciansmanagementnonarrowlythe drawn fees toregulations gave limited

guidance pa-to for services to Medicare and Medicaidlegality manyas the of theof
decision,Despiteagreements by tients. this Caremark as-used that notCaremark did

management, pursuantthatpre-fall within the serts its to ad-safe-harbor. Caremark’s
decessor, however, vice, paymentsnot that suchmanyamended of its did believe were

agreement illegal existing regula-standard forms of health under the laws andwith
providerscare and revised the in an tions.Guide

investigating medically unnecessary2. In to Care-addition whether excessive and treatments
relationshipsmark’s financial with care patients, potentially improper pa-health for waivers of

providers patientwere intended induceto refer- co-payment obligations, adequacytient and the
rals, inquiries concerningwere made Caremark’s kept pharmacies.of records at Caremark
billing practices, mightactivities which lead to
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compilation of ancompliance and thepoliciesperiod, Board tookDuring this Caremark’s
concerning suchhandbookemployee ethicswith ansteps consistentseveral additional

company policies.4compliance witheffort to assure
the con-concerning ARPL andpolicies the have informedappears to beenThe Board

1992,Aprilin the Intractual forms Guide. assureefforts toproject and otherabout this
versionpublished a fourth revisedCaremark example,Forcompliance with the law.

designed to assureapparentlyof its Guide to themanagement reportedCaremark’s
complied theagreements withthat its either was re-sales forceBoard that Caremark’s

regulations or excluded MedicareARPL and regarding theongoingan educationceiving
patients altogether. In addi-and Medicaid properthe use of Caremark’sARPL and

1992,tion, institutedSeptemberin Caremark approved bywhich had beenform contracts
officers,regionalits Zonepolicy requiringa 27, 1993,July the newin-house counsel. On

Presidents, rela-approveto each contractual manual, pay-expressly prohibitingethics
by ationship entered into Caremark with requir-exchangein for referrals andments

physician. report illegal conduct toing employees to all
hotline, wastoll free confidential ethicsainside andAlthough there is evidence that

Theapproved allegedlyand disseminated.5di-counsel had advised Caremark’soutside
that continuedsuggests Caremarkrecordin accordthat their contracts wererectors

causingsubsequent years,inpoliciestheselaw, recognizedwith Caremark that somethe
of thegiven revised versionsemployees to beinterpreta-respectinguncertainty the correct

requiring partici-them toethics manual andtion law In its 1992 annualof the existed.
compli-training concerningpate in sessionsreport, ongoing gov-Caremark thedisclosed

ance with the law.acknowledged that ifinvestigations,ernment
company theypenalties imposed on thewere 1993,During several addi-Caremark took

a material adverse effect on Care-could have appear to aimedsteps which have beentional
business,mark’s and that no assur-stated supervision.increasing managementat

interpretationgiven its ofcould be thatance steps policies requiringincluded newThese
prevail challenged.the ifARPL would officemanagers to secure homelocal branch

agree-approval all underfor disbursementsThroughout period governmentofthe the
providers and to cer-with health carementsinvestigations, an internal au-Caremark had

Intify compliance program.with the ethicscomplianceplan designed to withdit assure
addition, ap-waschief financial officertheaddition,policies.business and ethics In

compliancetopointed serve as Caremark’semployed Price as itsCaremark Waterhouse
1994, wasIn a fifth revised Guideofficer.8, 1993,February theOnoutside auditor.

published.of Board re-Ethics Committee Caremark’s
re-ceived and reviewed an outside auditors

Against Care-D. IndictmentsFederalbyport Price Waterhouse which concluded
mark and Officersinthat there were no material weaknesses

4,1994, grand jury inAugust a federalDespite OntheCaremark’s control structure.3
Waterhouse, pagea 47 indictmentissuedfindings howev- Minnesotapositive of Price

(notCaremark, two of its officerser, 20, 1993, chargingApril the Audit & Ethicson
officer), whoan individualthe firm’s chiefadopted internal auditCommittee a new

Genentech,employee ofsalesof had been acomprehensivea reviewrequiringcharter

time, of the new ethics man-to the distributionthe out- 5.Prior3. that Price Waterhouse viewedAt
12, 1993,ual, presidentInvestigation Af- Caremark’sof OIG as uncertain. Marchcome the on

7, 1995,however, district,audits, senior,Februaryonfurther andter to allsent a letterhad
& EthicsWaterhouse informed the Audit policiesPrice managers restating Caremark'sbranch

anyofthat it had not become aware referrals,Committee paid that thephysician forbethat no
illegalirregularities or acts in relation to the OIG tothe Guide were notforms instandard contract

investigation. modified, poli-from suchand that deviationbe
ofthe terminationresult in immediatecies wouldconjunction with4. worked inPrice Waterhouse employment.Department.the Internal Audit
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Inc., Brown, physicianand David R. a prac- dutytheir by failingbreached of care ade-
ticing Minneapolis,in violatingwith the quately superviseto the conduct of Care-
ARPL a lengthy period.over toAccording employees,mark or institute mea-corrective

indictment,the over million had sures,$1.1 been thereby exposing Caremark to fines
paid to Brown to induce him to distribute liability.7and
Protropin, a growth drughuman hormone 21, 1994,SeptemberOn granda federalbymarketed Caremark.6 The substantial Columbus,jury in Ohio issued another indict-started,payments accordinginvolved to the

alleging physicianment that an Ohio hadindictment,allegations of the in 1986 and
program bythe request-defrauded Medicarethrough paymentscontinued 1993. Some $134,600ing receiving exchangeand in forguise“in grants”,were the of research Ind.

patientsreferrals of whose costsmedical¶20, “consultingand others agree-were
part byinwere reimbursed Medicare in vio-¶ments”, Ind. 19. The charged,indictment

of Althoughlation the ARPL. unidentifiedexample,for Dr. performedthat Brown vir-
time,at that Caremark was the health caretually consultingnone of the functions de-

provider allegedly payments.who made suchin agreementscribed his 1991 with Care-
chargedThe indictment physi-also that themark, but was requirednevertheless neither

cian, Neufeld, D.O., providedElliot was withmoneyto return the he had norreceived
registeredthe services of a to innurse workprecluded from receiving fundingfuture from

expensehis office theat of the infusion com-Caremark. In addition the indictment
pany, in equipment.addition to free officecharged that Brown fromreceived Caremark

payments 28,1994expenses, complaintof staff and office An ininclud- October amended
ing telephone answering allegationsservices and fax this action added concerning the

expenses.rental allegationsindictment wellOhio as as new of
billing inappropriate pay-over and referralIn reaction to the Minnesota Indictment

inments connection with an broughtactionsubsequentand the offiling this and other
Atlanta,in Booth v. FollowingRankin. a1994,derivative actions in the Board met and

newspaper reportarticle that federal investi-byinformed managementwas that the inves-
gators expanding inquirywere their to looktigation indictment;had in anresulted Care-

practicesat Caremark’s referral in Michigananymark wrongdoing relatingdenied to the
well allegationsas as of ofbillingfraudulentindictment and believed that the OIG investi-

insurers, a complaintsecond amended wasgation would have a favorable outcome.
third, final,infiled this action. andTheManagement groundsreiterated the for its

11,complaint Aprilamended was filed onview that the compliancecontracts were in
1995, adding allegations that the federal in-with law.

sig-dictments had caused incurCaremark toSubsequently, five stockholder derivative
legalnificant fees and forced it to sell itsactions inwere filed this court and consoli-

home infusion business at a loss.8dated into this action. The original com-
5, 1994,plaint, filed,Augustdated alleged, complaintin rel- After each was defendants

part,evant that Caremark’s a Accordingdirectors filed motion to dismiss. to de-

Illinois,prescribing Protropin,6. In addition to complainingDr. Northem District of of simi­
receiving grantsBrown had been Caremark,research from partlar misconduct on the of its Di­

paymentsCaremark as well as for rectors,services under employees,and three as aswell several
consulting agreement yearsa for several before includingother claims RICO violations. Brum­

investigation. Accordingand theafter to an Mieszala,berg (N.D.Ill.).v. 94No. C 4798 The
source,undated document from an unknown Dr. stay proceedingsfederal court entered a of all

pro-Brown and six other researchers had been pending resolution of this case.
viding patient referrals to Caremark valued at

money$6.55 they$1for each of research re- 1995,29,January8.On aCaremark entered intoceived.
agreementdefinitive to sell its home infusion

Companybusiness to Coram Health Carecomplaint for7. Caremark tomoved dismiss this on
14, motion,September approximately purchased$310 million.to Baxter1994. Prior that an­

$586other stockholder had the home infusion inderivative action been business 1987 for
infiled the United States District Court for the million.
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participating in Medicare and Med­continuefendants, if settlement had not beena
15, 1995,action, have the Boardprograms.the would icaid On Junereached in this case

(“GovernmentFirst, theygrounds.on Settle­approvedbeen dismissed two a settlement
DOJ, OIG,complaints allegetothat the fail U.S.Agreement”)contend with thement

Administration,excuse theparticularized facts sufficient to Em­FederalU.S.Veterans
Chan-requirement Delawaredemand under Program, federal Ci­ployee Health Benefits

Second,Rule 23.1. defendantscery Court theProgram ofvilian Health and Medical
aplaintiffs to statethat had failed Services,assert agen­stateand relatedUniformed

to that Care-cause of action due the fact District offiftyin all states and thecies
personalmark’s charter eliminates directors’ or directorsNo senior officersColumbia.10

liability money damages, the extentfor to wrongdoing in the Gov­charged withwere
bypermitted law. anyAgreement or in ofernment Settlement

fact, part of theIn aspriorthe indictments.
NegotiationsE. Settlement 19,Junesentencing in the Ohio action on

following the announcementSeptember,In 1995, stipulated nothe States thatUnited
indictment, publiclyCaremarkof the Ohio participatedexecutive Caremarksenior of

1, 1995, itJanuaryofannounced that as in, condoned, willfully ignorantwasor of
remainingall financial rela-would terminate homeconnection with thewrongdoing in

in infu-tionships physicians its homewith practices.11businessinfusion
sion, hemophilia, growth linesand hormone

certainsettlement includedThe federaladdition, assertsof In Caremarkbusiness.9
Agree-“Corporate Integrityin aprovisionspolicies to allthat it extended its restrictive

compliancefuturedesigned to enhancement”physi-relationshipsof withits contractual
parties not discussedlaw. havewith Thecians, just involvingthose Medi-rather than

negoti-say theagreement, except to thatthispatients, and terminatedcare and Medicaid
of this claimprovisions of the settlementatedgrant alwaysprogramits research which had

agree-in thatof thoseare not redundantpa-recipientssome who referredinvolved
ment.totients Caremark.

par-negotiations between theSettlementbegan negotiationsCaremark settlement
May ascommenced in 1995ties in this actioningovernmentwith federal and state entities

well, upon proposala letter of thebasedguilty pleaa to aMay 1995. In return for
16,1995.12May nego-Theseplaintiffs, datedby corporation,single mail thecount of fraud

in memorandum of under-tiations resulted afine, paymenta thepaymentthe of criminal
7, 1995,(“MOU”), andstanding Junedatedcooperationdamages,of andsubstantial civil

Stipulation Agree-andthe execution of theinvestigations mat-federal onwith further
JuneCompromise and onment of Settlementrelating investigation, theto the OIGters

28, 1995, subject ofis this action.13agreed negotiate a which thegovernment toentities
MOU, by Junethe Board onapprovedto Thepermitthat would Caremarksettlement

Directors,1, 1993, asserting allegations relat-ofstopped enter- seven its9. On Caremark hadJune
agreements the ofing in those and termsinto new contractual ed to the Minnesota indictment

segments. Agreement.business Settlementthe Government Lenzen
Piccolo, (Circuit Court ofv. No. 95 CH 7118

allegationsagreement, covering, since10. The Illinois).County,Cook1986, subsidiaryrequired aa Caremark to enter
fraud, andguilty plea of mailto two counts

government in thesewere involved12. No entitiesrequired pay $29 in crimi-to millionCaremark
negotiations.separate, but concurrentfines, relating$129.9 to civil claimsmillionnal

concerning payment practices, $3.5 formillion
alleged the Substances proposalviolations of Controlled a mone-had both13. Plaintiffs’ initial

donation,Act, million,$2 a toin the form ofand requiring director-tary component, Caremark’s
program up by Ryangrant the White Com-a set relinquish options, and a reme-stockofficers to

Emergency Act.prehensive ResourcesAIDS adoptrequiring management tocomponent,dial
complianceagreed ato enter intoalsoCaremark complianceimplement related mea-severaland

agreement the HHS.with componentmonetaiy subse-wassures. The
quently eliminated.25, 1995,July shareholder deriva-On another11.

complaint against andCaremarktive was filed
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15,1995, required adopt may soughtthe Board to several which reimbursement be from
resolutions, below, Medicare, Medicaid,to create a or adiscussed and similar state re-

compliance program;Compliancenew committee. The imbursement
reportingand Ethics Committee has tobeen That the full3. Board shall discuss all

newly specifiedthe Board in itsaccord with changes governmentinrelevant material
duties. regulationshealth care their onand effect

relationships providerswith health care onsettlements,negotiatingAfter these Care-
basis;a semi-annualmark learned in December 1995 that several

(“Privateprivate company payorsinsurance 4. That re-Caremark’s officers will
Payors”) personnelbelieved that Caremark was liable move all from health facili-care

damages allegedly improperfor them for hospitals placedto or inties who have been
practices in purposebusiness related to those at issue facility providingsuch for ofthe
investigation.the As a resultOIG of inten- in forexchange patientremuneration a

negotiations Payorssive with the mayPrivate and whichreferral for reimbursement be
Medicare, Medicaid,the Board’s ofextensive consideration the sought from or a simi-

claims,dealingalternatives for with program;such the lar state reimbursement
approvedBoard a million settlement$98.5 every patient5. That will receive writ-

agreement Payorswith the Private on March of any relationshipten disclosure financial
18, public statement,In1996. its disclosure between and the health careCaremark
Caremark asserted thethat settlement did professional provideror who made the re-

practicesnot involve current business and ferral;
express any wrongdo-contained an denial of 6. That the Board will Com-establish a

ing by discovery inCaremark. After further pliance ofand Ethics Committee four di-
action, plaintiffsthis the decided to continue rectors, non-manage-of willtwo which be

approvalseeking proposedof the settlement directors,ment to meet at fourleast times
agreement. year policiesa to effectuate these and

segment compliancemonitor withbusiness
F. ProposedThe Liti-Settlement thisof ARPL, reportthe and to to the Board

gation semi-annually compliance byconcerning
part uponIn whichrelevant the terms segment;each business and

proposed tothese claims asserted are be corporate responsible7. That officers
settled are as follows: segmentsfor business com-shall serve as

Caremark,1. That undertakes that it pliance reportmustofficers who semi-an-
employees, agents pay anyits notand and nually Complianceto the and Ethics Com-

incompensation partyform of to a third and, withmittee the assistance of outside
exchange patient tofor the referral of a a counsel, existing getreview contracts and

facility pre-orCaremark or service the approval anyofadvanced new contract
scription drugsof ormarketed distributed forms.
by forCaremark which reimbursement

Medicare, Medicaid,may soughtbe from II. LEGAL PRINCIPLES
program;or a similar state reimbursement

Principles GoverningA. Settlements ofCaremark,2. That undertakes for itself
Derivative Claimsemployees, agents payand its and not to to

split joint opin­or physicians,fees with ven- As noted at the ofoutset this
tures, ion,any requiredin which tobusiness combination this Court is now exercise an

a in- judgment proposedCaremark maintains direct financial informed thewhether
terest, providers lightor other health care with settlement is fair inand reasonable the
whom Caremark has a financial relation- of all relevant Polk v. Del.­factors. Good

interest, (1986).ship exchange Supr., applica­or in for refer- 531 anthe 507 A.2d On
kind,patient facilityral a attemptsof to a Caremark or tion of this this Court to

prescription drugs protect corporationor mar- theservice the of best interests of the
byor for of willketed distributed Caremark and its absent shareholders all whom
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“neg­orill advisedthat decision wason these becauselitigationbe barred from future
Second, corporationliability thetoapproved. ligent”.is Theif settlementclaims the

from anmay to arisethe settlement bear the a loss be saidparties proposing for
in to act init is the boardpersuading the court thatburden of unconsidered failure of

Pearlman, would,v.Fins attentionfact fair and reasonable. in which duecircumstances
(1980). gen­424 305Del.Supr., preventedA.2d the loss. Seearguably, have

Seitz, Judg­Veasey & The Businesserally
Corpo-ToDuties MonitorB. Directors’ Act ... 63Modelin the Revisedment Rule

Operationsrate (1985). The first class ofTexas L.Rev. 1483
subject review un­totypically becomplaint charges director defen­ cases willThe the

judg­duty director-protective businessattentionof their of der thedants with breach
oper­ rule, wason-going assumingthe the decision madeor care in connection with ment

Thecorporation’s processbusiness. that was eitherproductation of the of athe
the a situationclaim is that directors allowed in faith or wasdeliberately goodconsidered

exposed Lewis,which thedevelopto and continue v.Aronsonrational. Seeotherwise
liability andcorporation legalto enormous (1984); Gagliardi v.Del.Supr., 473 A.2d 805

dutydoing they a to bein so violated Inc., Del.Ch.,that Int’l, 1049A.2d683TriFoods
performance.corporateactive monitors of understood,(1996). maybutWhat should be

chargecomplaint thus not eitherThe does com­widely by courts orbe understoodnot
self-dealing or the more difficultdirector to facerequiredare not oftenmentators who

arising cases ofloyalty-type problems from compliance with aisquestions,15 thatsuch
motivation, such as en­suspect director appropriate­duty of can nevercaredirector’s

contexts.14trenchment or sale of control by reference tojudiciallyly be determined
theory thepossiblyadvanced isThe here decision that leadscontent the boardthe of

upontheory corporationin lawmost difficult loss, from considerationcorporate apartto a
hopeplaintiff might judg­to win awhich a rationality processof thegoodthe faith orof

why isgood policyThe reasons it soment. is, judge jurya oremployed. That whether
charge responsibili­difficult to directors with fact,the matter after the be­considering

ty corporate alleged breachfor losses for an wrong, orsubstantively de­a decisionlieves
care, no conflict of interestof where there is “stupid” towrong extending throughgrees of

suspectno motivationsuggestingor facts “irrational”, provides noor“egregious”
involved, Gagliar­recently described inwere long as theliability,for soground director

Int'l, Inc., Del.Ch., A.2dv. TriFoods 683di employedprocessthat thecourt determines
(1996) (19961049, 1051 LEXIS 87 atDel.Ch. goodin aemployedeither rational orwas

20).p. corporate interests.toeffort advancefaith
permit­different rule —one thatemployTo aliability1. for directo-­Potential

of the deci­“objective” evaluationantedliability afor breachral decisions: Director
expose to substantivedirectorssion—wouldduty appropriate attentionof the to exercise

by judges orill-equippedguessingsecondtheory, in two distinct contexts.may, in arise
would, inju­long-run,in bejuries, which theFirst, liability may to followbe saidsuch

Thus, busi-theinterests.16in a rious to investorthat results lossa board decisionfrom

Inc.,UOP, ally” is in the bestthat the decisionWeinberger Del.Supr., believe457v.14. See
corporation).701, (1983) (entire theinterests offairness test when711A.2d

Unitrin,involved);offinancial conflict interest
Corp., Del.Supr., 651GeneralInc. v. American vocabulary negligence often em-of while16.The

1361, (intermediate(1995) Lewis,standard ofA.2d 1372 Del.Supr., 473e.g., v.ployed, Aronson
taken); Paramountacts (1984)review when “defensive” judicialtois not well-suitedA.2d 805
Network,Communications, Del.Supr., attentiveness, see,QVCInc. Joye.g.,v. v.boardreview of

34, (1994) (intermediate Cir.1982),test when 880, (2d45 North, espe-637 A.2d 885-6692 F.2d
transferred).corporate control attempts oflook to the substancecially if toone

"negli-any possibleofas evidencethe decision
functioning isInstitute, gence.” review of boardPrinciples Whereof Cor-See American Law15.

involved, pointas a relevant4.01(c) (to leave behindqualify courts§ for busi-porate Governance
hypotheticalthedecisions ofof reference the"ration-judgment a director mustness treatment
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judgment processrule correctlyness is oriented and In this formulation Learned Hand
identifies, myby deep opinion,inrespect goodinformed a for all the core element offaith
any corporate dutylaw of inquiry:careboard decisions.

goodwhether there was faith effort to be
judgment.informed and exerciseIndeed, one wonders on what moral

might goodbasis ashareholders attack Liability2. for failure to monitor: Thefaith
ofbusiness decision a director as “unreason­ second class of cases in which director liabili-

tyor possibleable” “irrational”. Where a in theoreticallydirector for inattention is
good entail inexercises a to in­ circumstances which a loss eventu-befact faith effort

but,ates not afrom decision from unconsid-appropriate judg­and to exerciseformed
ment, ofered inaction. Most the decisions that asatisfyorhe she should be deemed to

corporation, acting through its humanfully dutythe of attention. If the sharehold­
are, course,agents, subjectmakes of not thethoughters themselves entitled to oth­some

of Legally,director attention. the board it-qualityer of judgment than such a director
requiredself onlywill be to authorize theproduces in goodthe faith exercise of the

significant corporatemost acts or transac-office,powers of then the shareholders
structure,mergers, capitalchangestions: inJudgeshould have elected other directors.

business,changes appoint-fundamental inpointLearned Hand made the rather better
CEO,ment compensationand of the etc. Aspassivethan can I. In ofspeaking the di­

this graphicallythe facts of case demon-rector Mr.defendant Andrews in v.Barnes
strate, ordinary thatbusiness decisions areAndrews, Judge Hand said:

by deeperemployeesmade officers inand
True, very by experiencehe was not suited however,can,the organizationinterior of the

undertaken,jobfor the he had but I can- vitally corporationaffect the welfare of the
not himhold on that account. After all it abilityand to strategicits achieve its various

corporationis the same that himchose goals.and financial If this ease did not
him_chargethat now seeks to Di- prove itself,point historythe recent business

specialists lawyersrectors are not orlike example displacementwould. Recall for the
doctors_ They generalare the advis- managementof senior and much of the board

theyof if faithfullyors the business and Salomon, Inc.;18 replacementof the of senior
give ability theysuch as have theirto Kidder,management Peabody followingof
charge, it notwould be lawful to hold them discovery tradingthe of large losses result-
liable. Must guaranteea director that his ing phantom by highlyafrom trades com-
judgment good?is aCan shareholder call trader;19pensated or the extensive financial
him to account for that then-deficiencies byreputational injuryloss and Pru-suffered
votes disqualifyassured him did not him juniordential Insurance a result its offi-as

mayfor his office? While he not have misrepresentationscers in connection with
War,thebeen Cromwell for that Civil partnershipthe of limiteddistribution inter-

playdid engage anyAndrews not to such organizationalests.20 Financial and disas-
role.17 question,ters such as these theraise what is

614,person”, (S.D.N.Y.1924).typically supplies"reasonable the 17.who 298 F. 618
negligence liability.test for It thatis doubtful

we want business men and women to be encour- See, Core, Economist,e.g.,18. Rotten at the the
aged hypothetical personsto make decisions as 17, 1991, 69-70;August Judgmentat The ofordinary judgment prudence might.of and The Anticlimax, Week, 1,Salomon: JuneAn Bus.corporate utilitygets large partform its in from 1992, at 106.ability accepttoits allow diversified investors to
greater chargerisk. thoseinvestment If in of the Pare, Nightmare19. See Terence P. Jack Welch’scorporation adjudged personallybeare to liable Fortune, 5,Street, 1994,Sept.on Wall at 40-48.judgmenton thefor losses basis of a substantive

personsupon ordinarybased what an of aver-or
Spiro,age judgment average 20.and risk Michael Schroeder and Leah Nathansassessment talent

Out?, Week,regard George"prudent” Runningas Is Luck Bus."sensible” or even "ration- Ball's
al”, 8, 1993, 74-76; Treaster,strong Josephpersons will asuch have at November at B.incentive

Million,margin risky Pay Policyholdersthe to authorize less $410investment Prudential To
Times, 25, 1996, (atD-1).projects. Sept.New York



969

Delawarerespect corporation from the loss. Theresponsibility to the thethe board’s with
that,organization enterpriseof under themonitoring Supremeand the Court concluded

corporationthat functions with- no basis tothey appeared,to assure the there wasfacts as
purposes? dutyin law itsthe to achieve breached athat the hadfind directors

operationsongoing ofto informed of thebequestion given spe-Modernly this has been
terms, thenotablyIn colorfulthe firm.by increasing tendency,importancecial an

suspicionforcourt stated that “absent causelaw, employespecially federal to theunder
dutyno to installuponis the directorstherecorporate compliancecriminal law to assure

system espionageoperate corporate ofaandlegal requirements, includingwith external
they nohavewrongdoingto out whichferretenvironmental, financial, prod-employee and

suspectto exists.”24 The Courtreasonsafety as assorted other healthuct as well
suspi-groundsno forfound that there were1991,pursuantsafety regulations. In toand

thus,and, thatconcludedcion in that case1984,21theSentencingthe Reform Act of
ofblamelessly unawarethe directors wereSentencingUnited CommissionStates

corporateleading to the liabili-the conductadopted Organizational Sentencing Guide-
ty.25pro-impact importantly onlines which the

spective mighteffect these criminal sanctions
holdinggeneralizedoes one thisHowcorporations.have on business The Guide-

that,today? todayit absentCan be saidsentencingforth uniform structurelines set a
suspicion of viola­ground givingsome rise toorganizationsfor for viola-to be sentenced

law, corporate notion of that directors haveprovidetion of federal criminal statutes and
a informationduty corporatethatto assuremassivelypenalties equalfor oftenthat or

systems whichgathering reportingand existscorpora-previously imposed onexceed those
attempt providea faith torepresents goodpowerfultions.22 The incen-Guidelines offer

management Board with in­senior and thecorporations placetodaytives for to have in
acts, orrespectingformation material eventscompliance programs to ofdetect violations

includingcorporation,within theconditionslaw, appro-promptly reportto violations to
regu­compliance applicablewith statutes anddiscovered,priate public toofficialswhen and

certainly so. Ilations? I do not believevoluntaryprompt,take remedial efforts.
generalizationa of thedoubt that such broad1963, Supreme inIn the Delaware Court acceptedholding have beenGraham wouldCo.,23Mfg.Graham v. Allis-Chalmers ad-

by in case canSupremethe Court 1963. Thequestion potential liabilitydressed the of of
standingnarrowly interpreted as forbe moreexperienced byboard for losses themembers that,proposition groundsabsent to sus­thecorporation corporationaas result of the

pect corporate nordeception, neither boardshaving violated the anti-trust of thelaws
wrongdo­chargedcan be withsenior officersUnited States. claim in thatThere was no

integritysimply assumingfor the of em­ingcase that the directors knew about the be-
dealings onployees honestythe of theirandemployeeshavior of of the cor-subordinate

atcompany’s behalf. See 188 A.2d 130-­theporation liability.inthat had resulted the
31.case,Rather, in this the claim assertedas

interpretation of v. Al-A broader Grahamoughtwas that the directors to have known
corporateit means that athey they lis-Chalmers —thatof it and if had known would have

responsibilityno to assure thatcorporation hasduty bringa to boardbeen under the
reporting sys-compliance appropriatethus information andinto the law and savewith

1984, atSentencing Id. 188 A.2d 130.Reform Act of Pub.L. 24.21. See
98-473, II, 212(a)(2) (1984);§ 18 U.S.C.A.Title
§§ 3551-3656. appliedRecently, was25. the Graham standard

involvingChanceryby in a casethe DelawareCommission,Sentencing22. See United States International, Inc. Share­In Re BaxterBaxter.(U.S.Manuel, Chapter 8 GovernmentGuidelines 1268,Del.Ch.,Litig., 1270654 A.2dholders1994).Printing OfficeNovember
(1995).

78,Del.Supr., 41 Del.Ch. 188 A.2d 12523.
(1963).
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too,by managementterns are ously rationally designedestablished no information—would
not, event,any accepted byin be the Dela- reporting systemand possi-will remove the

1996,Supreme my opinion.ware Court in in bility corporationthat the will violate laws or
view,In stating the for Ibasis this start with regulations, or that senior officers or di-

recognition yearsthe inthat recent the Dela- mayrectors nevertheless sometimes be mis-
Supremeware Court has itmade clear— reasonablyled or otherwise fail to detect acts

especially jurisprudencein concerningits corporation’s compliancematerial to the with
takeovers, from Smith v. Van Gorkom importantthe law. But it is that the board
through Paramount Communications v. goodexercise judgmenta faith that cor-the
QVC26 seriousness with which cor-the poration’s—the reporting systeminformation and
poration corporatelaw views the role of the is in concept design adequateand to assure

Secondly,board. I note elementarythe fact appropriatethe board that information will
timelythat relevant and is an to its in timelyinformation come attention a manner as a

predicateessential for satisfaction of the ordinary operations,of maymatter so that it
supervisory monitoringboard’s and role un- satisfy responsibility.its

der 141Section of the Delaware General Thus, I am of the view that a director’sCorporation Thirdly,Law. I poten-note the
obligation duty attempt goodincludes a to inimpacttial organizationalof the federal sen-

corporatefaith to assure athat informationtencing guidelines on any organiza-business
reporting system,and which the con-boardAny person goodtion. rational attempting in

exists,adequate,cludes is and that failure toorganizationalfaith to an governancemeet
may,do so under some circumstances inresponsibility would be bound to take into

least,theory at render a director liable fordevelopmentaccount this and the enhanced
by non-compliance appli-losses caused withpenalties opportunitiesand the for reduced

legalcable I turnstandards27. now to ansanctions that it offers.
analysis of the claims asserted with this con-

lightIn developments,of these it care,cept duty of dutyof the directors as a
would, opinion,in my abe mistake to con­ part bysatisfied in adequateassurance of

that Supremeclude our inCourt’s statement board,information flows the into mind.
concerning “espionage”Graham thatmeans

corporate may satisfy obligationboards their III. THIRD AMENDEDANALYSIS OF
reasonablyto be concerninginformed the COMPLAINTAND SETTLEMENT

corporation, assuringwithout themselves
A. The Claimsthat reporting systemsinformation and exist

in organizationthe that reasonablyare de­ balance, reviewingOn after an ex­
signed provideto managementto senior and case,tensive record in this including nu­
to timely,the board itself accurate informa­ merous depositions,documents and three I
tion managementsufficient to allow and the conclude that this settlement is fair and
board, scope,each within its to reach in­ In lightreasonable. of the fact that the

judgments concerningformed both the cor­ already functioningCaremark Board has a
poration’s compliance with law and its busi­ charged overseeing corpo­committee with

performance.ness compliance, changes corporaterate the in
Obviously practicethe appro- presentedlevel of detail that is that are as consideration

priate systemfor such an impressinformation is a for the settlement do not asone
question significant. Nonetheless,of judgment. verybusiness And obvi- that consid-

Gorkom,E.g., Del.Supr., respect proximate26. v.Smith Van 488 the burden allocation with ato
(1985);A.2d 858 Paramount Communications v. cause issue in such a Seesuit. Cede & Co. v.

Network, (1994).Del.Supr.,QVC 637 A.2d 34 Technicolor, Inc., Del.Supr., 636 A.2d 956
(1994); Cinerama, Technicolor, Inc.,Inc. v. Del.­Any seeking27. action recover for losses would Ch., (1994), aff'd, Del.Supr.,663 A.2d 1134 663logically judicial proxi-aentail determination of Moreover,(1995). questionsA.2d 1156 of waiv­cause, since,mate Ifor reasons that take to be liability provisionser of under certificate autho­obvious, it becould never assumed that an ade- 102(b)(7)by may§rized 8 Del.C. be faced.alsoquate system systeminformation would be a that

prevent uponwould all Ilosses. need not touch
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(3rd Cir.1974).Co., It759 isappears fully adequate supportto Tel. 507 F.2deration
knew theof not clear that the Board detaildismissal of the derivative claims director

found,asserted, example, arisingno for in the indictmentsfault because those claims find
But,Company’s payments. ofevidentiary support in rec- from thesubstantial the

course, duty goodin to belikely susceptible to a to act faithquiteord and were the
requireto di-thoughtin cannot bemotion to dismiss all events.28 informed

information aboutpossessto detailedrectorsIn show that the di-order to Caremark
aspects enterprise.operationof the of theallduty by failingrectors breached their of care

simple incon-requirement would beSuch aadequately employees,to control Caremark’s
scope of efficientsistent with the scale and(1)plaintiffs to either thatwould have show

age.technologicalinsize thisorganization(2)or have knownthe directors knew should
and, ap-itto monitor: doesoccurringthat violations of law in 2. Failure Sincewere

(3)event, to extentpearseither took no that the Board was somethat the directors
liability,tosteps good preventin unaware the activities that leda faith effort to of' of

(4)situation, poten-of the otherremedy that and that such fail- I turn to a consideration
liabilityproximately in com- to director that theure resulted the losses tial avenue

of,plained although pleadings “neg-v. inattention orunder Cede & Co. take: director
Technicolor, Inc., Del.Supr., ligence”. Generally a claim of directo-636 A.2d 956 where
(1994) corporate predicatedmay liabilityto rial for loss isthoughtthis last element be

upon liability creatingof activitiesignorancean affirmativeconstitute defense.
corporation, in Graham or inwithin the asKnowing1. violation statute: Con­for

case, my opinion onlyin a sustained orthiscerning possibilitythe that the Caremark
systematic tofailure of the board exerciselaw,directors of violations of none ofknew

utter failure to at-oversight as an—suchreview, anythe documents submitted for nor
tempt to a reasonable information andassuretranscripts pro­deposition appearof the to

systemreporting exits—vail establish theCertainlyof it. the Boardvide evidence
necessarygood faith that a condi-lack of iscompanyunderstood that the had entered

liabilityaliability. test oftion to Such —lackphysicians,varietyinto a of contracts with
byas sustained orgoodof faith evidencedresearchers, providers itand health care and

a tosystematic of director exercisefailurewas that some these contractsunderstood of
But,oversight quite high. areasonable —ispersons prescribedwere with who had treat­

liability oversightdemanding in thetest ofprovid­participatedments that inCaremark
corporateprobably tocontext is beneficialing. The board was informed that the com­

class, is inas a as it the boardshareholderspany’s patient carereimbursement for was
context, itsince makes board servicedecisionfrequently governmentfrom sourcesfunded

con-by qualified persons likely,more whilesubjectand that such services were to the
gooda stimulus totinuing to act as faithappearsARPL. But the Board to have been

duty by directors.'performance suchofby experts company’s prac­informed that the
contestable, supplies essentially noHere the recordtices while were lawful. There

werereports that the director defendantsis no evidence that reliance on such evidence
Thus, failure to exercise theirpresents guilty of a sustainedwas not reasonable. this case

contrary, insofarTo theapply principle oversighta to the effect function.no occasion to
record, theI tell on thiscorporation to am able toknowingly causingthat the as

systems appear tocorporation’sa a informationviolate criminal statute constitutes breach
attempt torepresented gooda faith befiduciary duty.a See Roth v. haveof director’s

Robertson, 343, If the directors118 informed of relevant facts.N.Y.Sup.Ct., 64 Misc.
(1909); specificsthe of the activitiesTel. & did not know351 Miller v. AmericanN.Y.S.

102(b)(7)International, General Cor-of the DelawareInc. Shareholders Section28. See In Re Baxter
Litig., Ch., 1268, (1995). Law, liabilitywaiving1270 dueporation654 A.2d director forDel.­

respects hereA in some similar to thatclaim wasId. at 1270. That factcare violations.
relied, part,inmade was dismissed. The court pre-suitthought require on the boardto demand

incorpo­ofon the fact that the Baxter certificate in that case.
byprovisioncontained a as authorizedration
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indictments, they fees,that lead to awardingthe cannot In attorneys’be con­this Court
faulted. siders array E.g.,an of relevant Infactors.

Companies,Re Beatrice Litigation,Inc. Del.­liabilityThe that ineventuated this in-
Ch., 8248, Allen, C.,C.A. No. 1986 WL 4749huge.stance was But the itfact that result-

16, 1986).(Apr. include,Such factors mosted from a ofviolation criminal law alone does
importantly, the financial thevalue of benefitnot create a fiduciary duty bybreach of

lawyers produced;that the work thestagedirectors. The record at this does not
(becausestrength of the claims substantialsupport the conclusion that the defendants

may producedsettlement value sometimes begoodeither lacked infaith the ofexercise
though litigationeven the val­added littlemonitoring responsibilitiestheir or conscien-

i.e., perhaps any lawyer have set­couldue—tiously permitted bya known violation of law
tled this claim for this substantial value orcorporationthe to occur. The claims assert-
more); complexitythe amount legalof of theagainsted them must at stagebe viewed this
services; customarilythe fee charged forextremelyas weak.

services; contingentsuch and the nature of
the undertaking.B. The Consideration For Release of

Claim In pointsthis case no afactor to substan-
fee, sophisti-tial other than the amount andproposedThe providessettlement

lawyercation required.of the servicesvery modest benefits. Under the settlement
onlyThere ais modest substantive benefitagreement, plaintiffs givenhave been ex­

produced; particularin the circumstances ofpress assurances that aCaremark will have
government activitythe there was realistical-centralized,more supervisory systemactive

veryly slighta contingency byfaced thein the Specifically,future. the settlement
attorneys they expendedat the time time.mandates performed byduties to be the new­
The services required highrendered a de-ly Compliancenamed and Ethics Committee

sophisticationgree expertise.of and I amongoingon an basis and increases the re­
hourly ap-told that at billingnormal ratessponsibility for monitoring compliance with

$710,000proximately expendedof time wasthe law at the management.lower levels of
by attorneys.theIn adopting requiredthe resolutions under

settlement,the Caremark has further clari­ circumstances,In these I anconclude that
policiesits concerning prohibitionfied the of byaward of a fee determined toreference

providing remuneration for referrals. These expended hourlythe time at normal rates
appear positiveto be consequences of the plus premiuma of 15% of that amount to
settlement of brought bythe claims the reflect degreethe limited of real contingency
plaintiffs, they signifi­even if highlyare not in the undertaking, is willfair. Thus I award

Nonetheless, givencant. the weakness of $816,000 $53,000plusa fee of expensesof
plaintiffs’the claims proposedthe settlement byadvanced counsel.

appears reasonable,to be an adequate, and I am today entering an order consistentparties.beneficial outcome for all of the
foregoing.30with theThus, proposed ap­the settlement will be

proved.

TV. ATTORNEYS’FEES

lawyersThe various firms of involved for
plaintiffs $1,025,000seek an award of in at-
torneys’ expenses.29fees and reimbursable

amount,requested approximately29. Of the bytotal The30. court has been informed letter of coun-
$710,000 designated proposedis sel that after the fairness ofas reimbursement for the the settle-

court,ment had beenspent submitted to theby attorneys Caremarknumber of hours the on the
mergerwas acase, rate, involved in in which its stock wasbillingcalculated at their normal and

andcanceled the holders of its stock became$53,000 expenses.out-of-pocketfor
acquiring corpo-entitled ofto shares stock of the
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settingsuit, procedural ofsurviving any of themodificationparty the forNo to this orration.
submitted, mergeranycorporation, sought case thathas to dismiss this I concludethe matter

plaintiffs’ lossthe that havethereafter on basis without effect on themay have isthat occurred
anstanding plaintiffsAs to haveto sue. continue judgment to bethe thedecision of motion or

entityequity claimsin the that owns theinterest entered.
especially party has movedand more because no


