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disputedof the evi-to rest the admission
dence.

VI. CONCLUSION

go aughtfurther. From thatWe need no
fairlyappears, appellantthe was tried and

justly Consequently, judg-convicted. the
ment of district courtthe must be

Affirmed.
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Union”). ruling,Intional its the district
policies bycourt that insurance issuedheld

legalNational Union did not cover certain
them,against and thatclaims asserted there

genuinewas no issue of material fact as to
applicability policythe of two exclusions.

We affirm.

/.

Background andFactual
ProceedingsPrior

explicate coverageTo dis-the insurance
pute, underlyingwe first recount the events

against parties,the insuredthe claims Win-
# 21.nacunnet and SAU

1991, HighIn former Winnacunnet School
Randall,Lattime, Jr.,students Vance Patrick

Flynn pleaded guilty mur­and William to the
Smart,Gregoryder of the husband of the
director,school media Pamela Smart

(“Smart”). Smart, 639,v. 136 N.H.See State
1202, —denied,1197,622 A.2d cert. U.S.­

(1993).-, 309,114 S.Ct. 126 L.Ed.2d 256
eventuallyThe students testified for the

Smart,state at the trial of who was convicted
murder, conspiracy todegreeof first murderManchester,Casassa,A. withRobert

tamperingand with a witness. Id. 622 A.2dbrief,Ryanand was on forCasassawhom
1200,1202. murder,For their roles in theatappellants.

currently servingFlynnRandall and are
Manchester, withRehnborg,A.Gordon forty-years-to-life, and Lat-prison terms of

WigginF. and &whom Doreen Connor (eachthirty-years-to-lifeserving withtime is
brief, appellee.PA were on forNourie deferred). Pierce, ayears Ceceliatwelve

of who hadformer student intern Smart’sLYNCH,SELYA, STAHL, andBefore
plan before it wasknown about the murderJudges.Circuit

out, eventually the authori-carried assisted
leading tosecuringin informationtiesSTAHL, Judge.Circuit

A.2d at 1201-02.arrest. Id. 622Smart’sCoopera-Plaintiff-appellants Winnacunnet
of,with, convictedchargednot orPierce was(“Winnacunnet”) andtive School District

any to the murder.1crime related(“SAU# 21Administrative UnitSchool
Lattime, Randall,#21”) 1993, Flynnsummary In and theirappeal the denial of their

Lattime, Sr., Pa-summary and Vancegrant parents,of Naomijudgment motions and the
Randall, Flynn,Elaineand Frank anddefendant-appellee, Na- triciajudgment in favor of

(“Na- Hampshirein state courtCompany filed a lawsuit NewInsurancetional Union Fire

(withmurder,trial, Smart, Flynn, Randall and Lattimeat thefacts at see 622 A.2d 1200-1. The
residence,02, emptyhoy)involved sexu-established that Smart became drove to Smart'sanother

affair, car,ally Flynn. During and,with the Smart told Flynnwaited in the andwhile Lattime
Flynn they have to kill her husband ifthat would ap-to create theransacked the homeRandall

They plannedrelationship was to continue.their Gregorypearance burglary. When Smartof a
detail, spokefrequentlyand Smartthe murder in home, Flynn him toand Randall forcedreturned

helpplans. Flynn enlisted the ofto Pierce of the knees, his head downand while Randall heldhis
attemptfirst atRandall and Lattime after his point, Flynn in the head.shot him onceat knife

daymurdering Gregory ofSmart failed. On the
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negligent policies ‘Wrongfulwas in sible.” The Act”alleging that Winnaeunnet defined
Theyhiring supervising “any duty,Smart. claimed allegedand as actual or breach of

negligence error,in misstatement,that resulted neglect, misleadingWinnacunnet’s
dangerous“inappropriate relationships and solelystatement or omission incommitted

commitand caused Smart to various performanceeffects” the of duties.”
that, turn,in led to:acts

coverage, citingNational Union declined
injuries including but not limited to emo-

following policythe exclusions:distress, instability, physicaltional mental
incarceration, impairment judgment, policy apply:of This does not
thereby causing them to suffer criminal (a) any involving allegationsto claim of

incarceration, irreparableresponsibilities, fraud, dishonesty or criminal acts or omis-
liberty, earnings,throughharm loss of lost sions; however, the Insured shall be reim-

earning capacity, byofloss education and bursed for all amounts which would have
[Winnaeunnet], loss,through sep-financial policybeen collectible under this if such

parentsaration of from their andStudents allegations subsequently proven;are not
family, by parents,loss of consortium the

(b) (1)any arisingto claims out of falseStudents, etc.;byloss of consortium the
arrest, (2)imprisonment;detention or li-damage plaintiffs.all to the of the

(3)bel, character;slander or defamation of
action,separateIn a state Pierce sued (4)battery; wrongful entryassault or or

21, entity oper-SAU # the that oversees the eviction, any right priva-or invasion of of
School,2High allegingations of Winnaeunnet cy;

negligent hiring, trainingthat it inwas and
(c) any arising bodily injuryto claim out ofsupervising Smart. Pierce claimed that the
to, sickness, anyor or ofdisease deathalleged negligence caused her “loss of edu-
person, damage anyor to or ofdestructioncation, past, presentloss of and future earn-
property, including the of use thereof.lossings, reputationof standingloss and in the

community, anguish.”3and mental Neither Upon coverage,National Union’s denial of
underlyingwrit of summons4 in the state petitioned Hampshirethe School the New

specificallyactions mentioned the murder of Superior CountyRockinghamCourt for for a
Gregory Smart. declaratory judgment ordering National Un-

(collectively,Winnaeunnet and SAU #21 provide coverageion to defend and in the
School”) (the“the parents’turned to National Union to “underlying plain-students’ and

tiffs”)indemnifydefend and inthem the ac-state lawsuits. National removed theUnion
action,tions jurisdiction,under consecutive “School diversityLeaders based on to the

Errors policies,and Omissions” insurance United States District the DistrictCourt for
one-year periodsissued for beginning Hampshire.No- of New On cross motions for

17, poli- summary judgment,vember 1990 and 1991. Under the the district court denied
cies, National obligated grantedUnion was to de- the School’s motions and National

any motions,pay damages resultingfend action and reasoning policyUnion’s that exclu-
(as defined)“any (b) (c)Wrongfulfrom Act coverageherein sions and barred because the

any assault,of the Insured or of person underlyingother for claims arose out of the
legally respon- battery,whose actions the Insured is bodily injury Gregoryofand death

2.Interestingly, only argument, partiesPierce named SAU#21 as a 3. At oral the informed us that
par- $9,000defendant while the other students and their Pierce has received in settlement of her

onlyents named Winnaeunnet. Both actions claim.
alia,allege, negligent hiring/employmentinter al-

though appearsit thefrom record that SAU#21 Hampshire,4. In New a writ of summons is thecase,entity anyis the that hired Smart. In no pleadinginitial in a civil action at law. Forus,party any regardhas raised issue in this to simplicity, pleadingwe will refer to this aaspoliciesand because the issued to SAU #21 list
"writ.”insured,Winnaeunnet as an additional we treat

present coverage question bythe as unaffected
underlyingthe difference in the named defen-

dants.



35

Analysisappli- B.thedid not discussThe courtSmart.
(a). appeals.The Schoolcability exclusionof

contends that exclusionsThe School
(b) (c), coverage “anyprecludewhich forandII.

arising battery”... orclaims out of assault
Discussion “any arising bodily injury toand claim out of

Re-JudgmentSummary StandardA. of any applyperson,”... or of do notdeath
view underlying alleged none ofbecause the writs

judg­summary Moreover,granta ofWe review excluded acts. the Schoolthese
novo, lightin theviewing the facts Gregoryargues,ment de assault and death ofthe

non-moving party andfavorable to themost prove negli­Smart need not be shown to the
par­ininferences thatdrawing all reasonable thus, theygence claims and do not “arise out

Dynamics Researchty’s favor. Barbour v. responds thatof’ those acts. National Union
(1st Cir.1995),32, cert.Corp., F.3d 3668 alleged inju­applythe exclusions because the

— 914,denied, -, 133116 S.Ct.U.S. ries, a critical element of thewhich constitute
(1996). Summary judgment isL.Ed.2d 845 actions, entirelyare to thenegligence related

depositions,pleadings,warranted when “the Gregoryof Smart and its aftermath.5murder
interrogatories, and admissionstoanswers

consistentlyHampshire haveNew courtsaffidavits, any,file, iftogether with theon
“ broad,“arising ‘veryviewed out of’ as aanytogenuineis no issue asshow that there

general ... mean-comprehensiveand termmoving party isand that thematerial fact
originating growing of oring from or outjudgment a matter of law.”to asentitled

56(c). flowing Merrimack Sch. Dist. v.from.’”Fed.R.Civ.P.
Serv., 9,Inc., N.H.Bus 140National Sch.case, judg­summaryIn this the

(1995)1197, (reading phrase661 A.2d 1199victor,.National Union, the burdenborement
indemnitybroadly agreementin ofcontextcoverage. N.H.Rev.lack of Seeprovingof

construed)strictly (quotingis itselfwhichthat, peti­in(providing§Ann. 491:22-aStat.
464,Bergeron, 160 A.2dv. 102 N.H.Carterliability cover­to insurancetions determine

omitted)(1960) (internal348, alteration353insurer).proofof is on theage, the burden
Indeed,(construing policy)). theinsurancehere,Where, moving party bear“the willas
“arisingconcept phrasein the outembodiedtrial, partythatpersuasion atthe burden of

something than theappears to be broaderof’with credible evi­supportmust its motion
Carter,causation. Seeconcept proximateofspecifiedany materialsusing of thedence—

injuries(observing that needat 353160 A.2d56(e) it to a di­would entitlein Rule —that
“directly proximatelyandbeennot haveat trial.”if not controvertedrected verdict

toby of the insured vehicle”caused the use317, 331,Catrett,Corp. v. 477 U.S.Celotex
use). Here,of’ thatto “arise outbe deemed(1986)2548, 2557, 91 L.Ed.2d 265106 S.Ct.

plaintiffs’ negligence claimsunderlyingif the(Brennan, J., dissenting grounds).otheron
acts, Nation-any of the excludedarise out ofnon-moving party must ei­theresponse,In

indemnify theoral need not defendUnionsupportable request forather submit addi­
claims.against thoseSchoolevidentiarydiscovery “producetime ortional

of athat demonstrate the existencematerials
mayduty bea to defend6Whileid.,trial,” doing,infor and so‘genuine issue’

in causesolely pleadedfacts thefound on theallegationsparty “may not rest on merethat
action, the under­may inquire intoof a courtv.pleading.” Andersonor denials of his

permitting pleadingthe242, 256, lying “to avoidInc., facts106Liberty Lobby, 477 U.S.
(1986). whims, partyvagaries of thirdstrategies, and2505,2514, 91 L.Ed.2d 202S.Ct.

ultimately doesgroundless lawsuit thatpolicies defend athat theUnion concedes5. National
the exclu- United Statesgivethe claims but for rise to indemnification.would have covered not

Shoes,sions. 123 N.H.Fidelity Co. v. Johnson& Guar.
148, 85, (1983).87461 A.2d

dutyduty the toto defend is broader than6. The
may obligated toindemnify, an beas insurer
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rights parties pointsAll in tothe of to of the evidence the recordclaimants to control
Corp. and its as the sourceMooneyM. v. the murder aftermathcontract.”an insurance

Co., injuries. example,of the For Pierce testifiedFidelity 136 N.H.& Guar.United States
793, (1992); depositionin her that the reason for her “loss463, also796-97 see618 A.2d

many daysof education” was that she missedCityHoldings Syndicate, Inc. v.Titan of
(1st Cir.1990) (not- testifyof school because she had to atKeene, 265,F.2d 271898

trial, eventuallySmart’s left Winnacunnetallegedfactsing a must review thethat court
junior year, get-during her and had troublelegaland that “theunderlyingin suitthe

ting collegeinto because she was uncomfort-plaintiff to frame thenomenclature the uses
asking helpable Winnacunnet for with her(discussingrelatively unimportant”)suit is

applications. ofShe stated that her “losslaw). appropri-Hampshire We find itNew
quitearnings” havingresulted from to herbeyond eonclusorytheate in this case to look

job testify inin order to and assist the trial.pleadings applicability ofto determine the
reputation”She attributed her “loss of to thedisputedthe exclusions.

recognizablefact that she was from her in-underlyingdepositions, all of theIn.their
complainedin thatvolvement the trial andthey broughtplaintiffs state that the reason

she lost friends as a result. Pierce alsotheir schoolthe action was belief-that the.
anguishthat hertestified mental stemmedhiringnegligent super-was in Smart and in

foregoing acknowledgedfrom the and that ifThus,vising withher activities students.the
murdered,Gregory Smart had not been shesurprisingly,not and consistent with their

would not have sued.writs, underlying plaintiffs unanimouslythe
asserted,During deposition,Randall’s heallegedconclude that the School’s breach of

suing jail,”“I’m innot the school because I’mduty harm.caused their Whether or not
got caughtbut I“[i]falso stated never forhowever,true,that is does not resolve the

Smart,killing Greg I neverwould haveappeal:indispositive issue this whether the
brought agreeda lawsuit.” He that his in-underlying plaintiffs’ claims “arise out of’ the

subsequentin in-volvement the murder andGregorymurder of Smart.
(1)whycarceration were the reasons he lost

negli­An essential element of the (2)liberty employment opportunities,his and
gence resulting damage.theclaim is See (3)school,highwas unable to finish wasTrudeau, Co.,v. Manchester Coal & Ice 89 separated parentsfrom his and Win-fellow491, (1937)83, (explainingN.H. A. 492192 (4)students,nacunnet and suffered emotional

damagethat “actual is an essential element” declared,pain. While he “I still suffered the
negligence broughtof actions “[are]that not got caught gotharm I Iwhether or whether

right compensa­toto vindicate a but recover murder],”away with [the that assertion does
negligently personal inju­tion for inflicted

negate injuries.not the fact that his derivedries”). Thus, damageswhere the arise en­
from inhis involvement the murder.acts,tirely out of excluded the whole claim

Flynn testified that he believed that be-Burns,does as well. All Am. Ins. Co. v.Cf.
negligence, “somethingcause of the School’s(10th Cir.1992)438, (concluding971 F.2d 442

averted,”happened maythat have been andalleged injuriesthat in otherwise-covered
acknowledged his incarceration is the reasonexclusions);negligence triggeredaction Con­
why separatedbeinghe suffers from fromRichmond,Casualty Citytinental Co. v. of

parents. acknowledgedhis Lattime that nei-Cir.1985)(9th1076, 1081 (finding763 F.2d no
parents broughtther he nor his would havecoverage plaintiffswhere the would have no

ifthe action he had not been involved in theagainstclaim for relief the insured if the
murder.alleged “[had]misconduct not manifested it­

Here,injury”). underlying parents’ deposition testimonyself in the if the The on this
plaintiffs prevail negligence injuriescannot on their thatissue also reveals the were re-

showingclaims without how the murder of to inlated their children’s involvement the
them,Gregory example,Smart affected then their murder. For Patricia Randall tes-

claims must brought“arise out of’ the excluded acts tified that she the lawsuit “[b]ecause
assault, battery, bodily injury happened myof and death. what to son I don’t want to



37

fact,of material Nationalacknowledged issue Union’s show-anybody else” andhappen to
underly-was hishappened” ingto her son that the exclusive source of thethat “what

(and, therefore,in the mur- injuriesinvolvement ing plaintiffs’for his theirincarceration
claims)hetestified that whileFrank Randall Gregory'der. was the murder of Smart

properlyhave beenthought Smart should assault,and its attendant excluded acts of
suing because his sonhe was alsosupervised, bodilybattery, injury and death.

FlynnElaine testifiedincarcerated.was
The facts of this case are not unlike thosebringing the was herforthat her reason suit

Burns, 438,in Am. Ins. v. F.2dAll Co. 971negligence causedbelief that the School’s
(10th Cir.1992), involving440 a church busLat-that occurred.” Naomi“the situation

sexuallywho was convicted ofdriver assault­School]“had followed[thetime stated that
transporting.ing two children whom he wasinvestigateanything to a facul-up or done

church itsThe victims sued the and boardpossibly... this nev-ty/student relationship,
alia,alleging, negligent hir­members intergone far as ithappened or aser would have

7 ing. toId. The board members turneddid.”
indemnification,insurer for defense andtheirnegligence inallegedthe School’sWhile

applicable policybut the court found a exclu­supervising could havehiring and Smart
injury arising“personalfor out of thesioninjuriesunderlying plaintiffs un-thecaused

penal atwillful violation of a statute.” Id.murder, nothing in the recordtherelated to
negligenceexplained441. The court that ainjury.any suchthe existence ofsupports

depends only uponnot a breach ofactionunderlying plaintiffs’ allocation of blameThe
“duty, upon damage injury‘but also or suf­suffering, indicative of theirfor their while
by plaintiff consequencefered the as a of thefault, does notthat the School was atbelief

”duty.’ (quoting Am.violation of Id. 57Aevidencefact that the recordobviate the
(1989)).142,§Negligence at 202-03Jur.2dalleged damagesthat all of theestablishes

Thus, general negli­the court found that theliberty,from loss of lost education(e.g., harm
gence allegations complaintin did notthepar-earnings, separation of students andand

ents) of,” compel coverage injuriesfrom, because the claimed“arise out theoriginate or
rebut, undeniably the assault.to stemmed from sexualhas failedmurder.8 The School

genuineraise a Id. at 442.9sufficient towith evidence

the stated that Pierce "felt much an-support the conclusion that the School7. Further for
murder, thus,damages entirely guish” nightthealleged flow from students’ on the of the and she

noticethe murder is found in theinvolvement in or not the murder was commit-suffered whether
Winnacunnet, which states inof claim sent to onlyted. This is too little to late. Notassertion

part: evidence,unsupported by any record theis it
directlynegligence] resulted in[Winnacunnet’s purported "anguish” thestems from murder

manipulative relationship (a)with Pamelathe conspiracy likelyand falls within exclusion
Smart, ultimately caused the loss ofwhich involvingcoverage "anyfor claimwhich bars

Moreover, par-liberty students].to their[the allegations of ... criminal acts.”
enjoymentany rights parental withlost ofents

sons, including to loss ofbut not limitedtheir CityDurham Bd. Educ.9.The School relies on ofconsortium,parental rights, [Lat-loss of etc. Co., N.C.App.109v. National Union Fire Ins.expendparents] required totime’s were also 451, , denied,152, 455­ review 333426 S.E.2d$70,000.00,funds, excess of inexorbitant in 790, (1993), involving431 S.E.2d 22 identi­N.C.charges brought againstof criminaldefense and omissionsexclusions in a similar errorscaldamages,these thetheir son. As a result of case, allegedly hadpolicy. In that a student whoamount of mon-Plaintiff[s] demand maximum
byraped coach sued the schoolbeen a schooletary damages the Statutesallowable under

for, alia, hiring super­negligent andinterboardpolicy limits the insurance of thethe ofand/or
at In a brief andvision. Id. 426 S.E.2d 454.greater.policy, isSchool insurance whichever

conclusoiy analysis, the court found that the
carefully re-that the district court8. We note duty becausedid bar to defendexclusions not the

to reconsider itsviewed the School’s motions "money damagesallegations suf­the were for
ruling, permitting partiessummary judgment the supervision”negligentas a result of ...fered

verypleadingssupplement on the issueto their "necessaryrape as adid not include theand
injuries. The Schoolthe source of the claimedof 456, 457.Id. 426 S.E.2d atfeature.”

establishing anyproducethen to evidencefailed
unpersua-perfunctorythis treatmentquestion. Finally, We findthisissue of material fact on

court,court, we are not content toUnlike thatargument counsel for sive.at oral before this
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III.this case is consistentofOur resolution
jurisdictions, uponreliedin otherwith cases

Conclusioncourt, recognizing that anby the district
arising undoubtedlyan inclaim out of assault While there are casesexclusion for a

negligent hiring supervisiona claim that an insured claimcoverage for which a oralso bars
See, compensation damagesassault to occur. fornegligently allowed an does not seek

acts,arising entirelyv. Entertainment out of excluded this ise.g., Nat’l Ins. Co.United
(7thInc., 210, foregoingGroup, F.2d 213-14 Cir.­ not one of them.10 For the rea-945

sons,1991) law); judgmentIn­ of isAudubon the the district court(applying Illinois
Patel, 264, appellee.affirmed. Costs toF.Supp. 265dem. Co. v. 811

(S.D.Tex.1993) law);(applying Texas St.
Ins. v. Dixon’sSurplusPaul Lines Co. 1401

(E.D.Pa.1984)865,Inc., F.Supp.582 867-68
law).(applying Pennsylvania These cases

coverage barred because theheld that was
acts, battery, were theexcluded assault and

injury givingthe rise toimmediate cause of
the action.

America,UNITED STATES ofarguesThe that these cases areSchool
Plaintiff, Appellee,(1)completely inapposite because unlike

cases, underlying plaintiffsthe herethose v.
are not the ones who suffered the assault and PAGE, Defendant, Appellant.Tad A.
(2) event,any allegein the writs do not a
negligent preventto assault.failure We are America,UNITED STATES of

persuaded.not The School’s first “distinc­ Plaintiff, Appellee,
(c), ap­tion” runs afoul of exclusion which

v.plies bodily injuryin the case of or death of
second,“any person.” toAs the from the ADAMS, Defendant, Appellant.Allen J.

pertaining alleged damagesevidence to the
95-1835,Nos. 95-1836.here, underlying plaintiffs,ifit is as the

though styling negligent hir­their claims as Appeals,United States Court of
ing/supervision, allegedhave that the School First Circuit.
negligently permitted an assault to occur.

5,Heard Feb. 1996.Tunnel, Inc.,United Nat’l Ins. Co. v. TheCf.
(2d Cir.1993)351, (denying988 F.2d 354 24,MayDecided 1996.

coverage “plaintiff seekingwhere is to recov­
by ‘dressing uper the substance’ of one

claim, battery, ‘garments’here a in the of
another, negligence”). Finally,here it would

coveragemake little sense to bar for an
brought by Gregoryaction the estate of

bodily inju­Smart —the one who thesuffered
ry coverageand death —but find for an ac­

by actually injurytion those who inflicted the
damages relatingand entirelywho claim to

that event.

coverage solely agreedecide the issue based on the 10. Because we thewith district court's
Here,allegations on the face of the writ. the policywell-reasoned conclusion that exclusions

underlying plaintiffs' damages, "necessarya fea- (b) (c) coverage againstand barred of the claims
claim,negligenceture” of their have all been School, we issue thethe need not reach the of

inextricablyshown to be related to the excluded (a).applicability of exclusion
acts.


