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1997). only inaccu­plan notDebtor’sThe

forrepresents the amount availablerately
alsoiscreditors —itto unsecureddistribution

tonot ableKeach will- bethat Mr.evident
perpayments ofproposed $700make the

monthly busi­grossJ listsmonth. Schedule
($156,000 year).$13,000 perincome asness

$156,-­gross at leastThus, mustthe Debtor
makeyears tonext fivefor each of the000
plan.payments under theper monththe $700

taxHowever, federal incomethe Debtor’s
gross busi­1997 showfor 1996 andreturns

$114,000$110,000 perandincome ofness
DebtorThis means therespectively.year,

gross incomein 1998a 37% increaseneeds
1997 tax1996 and1997. The Debtor’sover
income,grossinincreaseshow a 3%returns

whyor hisshowing howthere is noand
($42,000) thisby 37%will increasebusiness

toexpenses can beyear, how reducedor
The doesplanwork.make the arithmetic

requirement of Sec­feasibilitynot meet the
1325(a)(5).tion

CONCLUSION

thein both ofupon entire recordBased the
(1)cases, presentthefind that:Debtor’s we

(2)faith;goodin andnotplan proposedis
Accordingly, confir-notplanthe is feasible.

DENIED, on bothprejudice,is withmation
grounds.

opin-with thisjudgment consistentEnter
ion.
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Court,BankruptcyUnited States
Island.RhodeD.

29,Sept. 1998.
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Furness, Brown,PeabodyPeter J. & Prov-
idence, Island, forRhode debtor/defendant.

Russo, Jr., Johnston,Alfred A. Rhode Is-
land, plaintiff.for

Fleury, Zajac,David M. Carmichael &
Taunton, Massachusetts, plaintiff.for

ANDDECISION ORDER DENYING
DISCHARGE
VOTOLATO,ARTHUR N. Bankruptcy

Judge.

complaintHeard on the of Thomas Burrell
dischargeabilityto determine the of his claim

Sears,against pursuantPeter to 11 U.S.C.
523(a)(4) (a)(6);§§ requestand and his for

dischargedenial of under 11 U.S.C.
727(a)(4)(A),§ groundon the that Sears

knowingly fraudulentlyand amade false oath
or in bankruptcyaccount connection with this
proceeding. uponBased the Debtor’s sworn
schedules, exhibits,testimonythe and the we

complaint denyconclude that the to the
Chapter dischargeDebtor’s 7 should be and

727(a)(4)(A)§is GRANTED. Because the
dispositive,issue is we need not examine the

523(a)(4) (a)(6).§§issues raised under and

BACKGROUND

Sears, Burrell,Peter LinkThomas and
Murray were the shareholders in a Massa-

corporationchusetts entitled De-Off-Shore
(OSD),light, Inc. which manufactured and

processed delicatessen-style prod-seafood
1991, approximatelyucts. In earnedOSD

$1,000,000 grossin sales and had a 20%
profit margin. Testimony,See Burrell’s Jan-

13, however,uary long,1998. Before the
relationship Burrell andbusiness between

deteriorated, yeara itSears and within was
apparent that their differences were irrecon-

buy-out agreementto acilable. Pursuant
by Murray, agreed paydrafted Link Sears to
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TestimonyMartin’sSeemarket.the deliyears, fol-$1,000 forper week fiveBurrell
purchased13, MartinJanuary 1998. Whenfor anoth-ofweekly paymentsby $400lowed

the businessNEOD, name ofyear changedof ear theas one heyears, as weller five
Inc.,Seafood, Neptune’shealth insuranceyears Scrappy’soften to d/b/ainsurance and

Then,Seafood, (Scrappy’s).in lessstockexchange for Burrell’s Inc.Delightinpremiums,
given a lien towas of NEODsecurity, Burrell after the salemonthOSD. As than one

1991, ChapterIn November 7equipment. Martin, instantfiled theon OSD’s Sears
formalized, stock wasthe $1,210 ofagreement case,was and liabilitieslistingthe ofassets

making pay-begantransferred, Summaryand Sears of Sched-$284,000. Debtor’sSee
1992,BurrellFebruaryInBurrell.ments to ules.

OSD, in thatandofresigned as an officer selling heNEODthat aftertestifiedSearsEngland Off-NewformedSearssame month compa-Excell, a communicationsworked forDelightInc., NeptuneDelight,Shore d/b/a time,telephonelongmarketing distanceny,(NEOD), corporation.Rhode Islanda
businessthis newand that he conductedsubstantially sametheengaged inNEOD

con-the two-storiedfloor ofupperfrom thetypeOSD, using same ofthebusiness as
operated.Scrappy’s alsoin whichdominiummanufacturing its product.equipment in

longerwas nothat heAlthough Sears insists
1992,later, Aprilincouple of monthsA business, buildingthethe seafoodinvolved in

buyoutpaying under thestoppedSears forbillslease, gas and electrictelephone,
a of con-filed breachand Burrellagreement werein his name andScrappy’s remained

in Massachu-against Sears thetract action anyScrappy’s or othertotransferredneverrequestedBurrell alsoSuperior Court.setts account.preventingrestraininga orderand obtained
acknowledged in thethatFinally, Searsequipment orany OSDmovingfromSears

yet1997, to be formedhe causedmonth after fall ofOneRhode Island.assets to
Neptune De-lawsuit, (through corporation entitledSearsOSD anotherBurrell filed the

andbankruptcy (ND), produceswhich alsoChapter light,a 7 Inc.president)as its filed
where, July by ownin Evenproducts. Sears’in Massachusettspetition sells seafood

reporta of the three1993, Chapter estimate, receiptsTrustee filed forgross7the ND’s
assets, operatedthe case was closed.1and in which itno of 1997or four months

$250,000.$100,000andwere between27, 1996, in Massachu-theSeptemberOn
Court, Tierney foundJusticeSuperiorsetts

ANDOF FACTfor breach FINDINGSto BurrellliablepersonallySears
OFin amount ofagreement the CONCLUSIONS1991of the

16,1996,$235,000, LAWOn Octoberplus interest.
theafter Massachusettsthan one monthless on factscaseof this turnsThe resolution

NEOD, Neptunesoldjudgment, Sears d/b/a Burrellsharp conflict betweeninwhich are
operator, How-New deliDelight, to a York Sears, the actual consider-mainly as toandMartin,date, twowithOn thatard Martin. purchaseinchanged thehandsation whichassociates, prem-thevisited NEODbusiness NEOD, of Sears’the extentandand sale ofsalepurchase andaworked outises and manager Scrappy’s.ofas ainvolvement

interest-Martinagreement with Sears. was
of and his Schedulesthe Bill SaleAlthough$5,000,000abuying NEOD because hisined

$5,000only forreceivedstate that SearsNEOD’sneededyear operationYorkNew
thatNEOD,2 Martin assertBurrell andcompetitive inremainproducts toseafood

B isQuestion 12 of Scheduleargu- answer to2. Sears’andgood deal evidencewas a of1. There
defunctP & S Seafoodthat he "100% ofownedpurchase of thepresented Burrell’saboutment

value. Additionalcash1996. Nosince Octoberlandlord, Blueformerfrom OSD'sOSD assets * CorporationsSubstantially as-of theallinfo.:$5,000.Seafood, implicationsfor TheGold
$5,000. .proceeds wereAllforwere soldsetsbysought to that transactionto be attached mayCorporationCorporatepaid creditors.toproceeding, andgermane to thisSears are not Inremaining rights under its lease.”haveherring.weak reddescribed asare best C, exempts & S Sea-of PSears 100%Schedule

of Finan-Question the Statement10 offood. To
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actually substantially managed Scrappy’s.NEOD was sold for O’Keefe testified that
22, B,more. Ex.See Def.’s Schedule Def.’s Scrappy’s managershe became after the sale

attempts (unsuccessfully)Ex. 20. Sears to signatureof NEOD and that she had authori-
$5,000,explain onlythat NEOD was worth ty Scrappy’s.on behalf of O’Keefe also testi-

which he was the market of fied, however,estimated value that Sears on occasion sold
equipment bythe used owned NEOD. How- Scrappy’s productssmall amounts of to local

ever, “Neptunehe Martin toallowed use the people kept proceedsand the for himself.
Delight” in Scrappy’strade name business supportsThis Martin’s concerns that Sears
transactions, and he couldn’t even remember not thewas level with him. O’Keefe alsoon

anywhether NEOD had accounts receivable argumentstestified that she overheard be-
or whether he transferred those receivables tween Martin regarding pay-and Sears the

highto Martin.3 This is a volume cash busi- bills, problemsment of and various other
ness, testimony,and muchas with of his business,regarding the seafood that these

memory lapseSears’ on this item is not often,arguments occurred but that “she
convincing. get draggeddidn’t want to “caughtinto it” or

up with it.”disputesMartin Sears’ version of the
sale, asserting purchaseNEOD that the 1997,Sometime around June the relation-

$100,000.price acceptedMartin of-was the ship soured,reallybetween Martin and Sears
fer, paid $50,000Sears an initial sum of in suspectedwhen Martin that Sears was with-

16, 1996,cash on October and several subse- holding shipments productof to Martin’s
quent paymentscash over the next twelve deli,New York as a ofmeans extortion.
months. Martin testified that Sears later Sears, course,of denies all of this.

himcontacted and stated that he would be
Sears,upFed with Martin to enddecidedwilling buy-out priceto discount the total to

relationship Julythe business in June or of$80,000 for an payment,immediate cash to
attempted1997. When he to collect hisagreed.which Martin See Def.’s Ex. 20.

equipment, Martin discovered that hadSearspaidMartin testified that he also other forms
condominium, denyinglocked himself in theNEOD,of including:consideration for a 1997

premises. daysMartin access to the For twovehicle;Expedition sport utilityFord car
building,remained inSears barricaded theExpedition;insurance for the peran $800

refusing any proper-to release of the NEODpayment Scrappy’smonth rental for in the
13,ty. Testimony JanuarySee Martin’sbuildingoffice condominium in which Sears

applied1998. Martin for and obtained courtbusiness;conducted his communications and
authority repossess Scrappy’s, property,topayment telephoneof some of Sears’ bills.

did,which he with the aid of a constable.Martin,According specificallyto Sears asked
heSears admitted that denied Martin accesspaymentsthat all inbe cash because he

premises, explanationto the with the lame(Sears) contemplating filingwas for bank-
that he wanted to be sure that Martin wouldruptcy leaving “paperand wanted to avoid a

any “personalnot take of his items tools.”ortrail.” See Ex. 20.Sears
lawyer eventually negoti-Sears hired a who

Burrell and Martin both assured the Court Martin, allowingaated settlement with Mar-
intimatelythat Sears was involved with the assets, keysincludingtin to retrieve thehis

Martin,itbusiness after was sold to and that Expeditionto the vehicle.
manage operationSears continued to the af-

ter the sale. insists that noSears he was
THE APPLICABLE LAWlonger ininvolved the seafood business and

727(a)(4)(A)O’Keefe,that employee,his former Donna states thatSection

concerning yearcial Affairs were to Martin. See Sears Exs.transfers within the entities that sold
bankruptcy, 22, Order,preceding p.Sears states "none”. Fi- 10 & and Joint Pre-Trial 3.

nally Questionin 16 of the Statement of Finan-
Affairs,cial Sears states that he was the "sole appears a violation Code3. This also to be of

Nep-andofficer shareholder of P & S Seafood 727(a)(3) requiring§ tobusiness debtors main-Delight.”tune It is clear and uncontrovertible records,tain etc.
that P & S Seafood and are the sameNEOD
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abears rationalfalse statementof thea matter(a) the debtorgrantshallcourt[t]he

theorbusinessrelationship to the debtor’sdischarge, unless—
Tully,Seeproperty.ofdisposition his/her

(citing, v. Moore-­Chalikat 110-111818 F.2dfraudu-(4) knowingly andthe debtor
(11th616,(In Chalik), 618F.2d748recase—with theinlently, in or connection field

Cross),(In 156Cir.1984)); reRiggs v. Cross(A) account[.]orfalse oathmade a
(Bankr.D.R.I.1993) (quoting,884, 889B.R.section, may denieddischarge bethisUnder

Urban),(In B.R.130reMessing v. Urbanare Seemet.only requirementsif three
(Bankr.M.D.Fla.1991)).340, 344106,(In Tully),re 818 F.2dTullyv.Boroff

(In re(1st Cir.1987); Casey v. Kasal the dis­objecting toparty110 The
(Bankr.E.D.Pa.1998),727,Kasal), prepon­734 by217 B.R. ato showcharge has the burden
(E.D.Pa.1998).B.R. 879 statutory223 thethatof the evidencederanceaff­ 'd

a falseFirst, must have made Groganthe debtor v.met. Seerequirements have been
thisid. UnderSee 654,under 282-289,oath. 279,statement Garner, 111 S.Ct.498 U.S.

recognizedgenerallyit isrequirement, Cross,first (1991); at156 B.R.755112 L.Ed.2d
in the schedulesstatementsthe debtor’s However,that Maletta, 111.887; 159 B.R. at

oath and sub­made underto bedeemedare the isreasonably appears that oath“once it
Kasal,perjury.of Seeject penaltiesto the bankrupt tofalse, upon thefallsthe burden

734; Montey Corp. v. MalettaB.R. at217 [or she]that heevidenceforward withcome
(Bankr.­108,Maletta), 112(In B.R.159re charged.”the offensecommittedhas not

Second,D.Conn.1993). state­the debtor’s Mascolo,(citing, In reat 110Tully, 818 F.2d
knowingly andmadehavemust beenment Maletta,(1st Cir.1974));274, 276F.2d505

atTully, 818 F.2dIn refraudulently. See Cross,indecision112. LikeB.R. at our159
Kasal, forat As110; 217 B.R. 734.In re wherein“fact-specific proceeding,athis is

requirement, state­statutory “[a]secondthe thedeterminescredibility of witnessesthe
withhave been madetoisment considered also,at 886. See156See B.R.result.”

byfalsity if it was knownknowledge itsof (“determinationWilliamson, F.2d 252828 at
infalse, beliefmade withoutbedebtor tothe depends largelyconcerning fraudulent intent

disregardtruth, recklesswithor madeit’s credibility andtheassessment ofupon an' Maletta, 112at159 B.R.the truth.”for debtor”).theofdemeanor
Employee’s CreditMun.(citing, Stamford

Edwards),(In 67Union, reInc. v. Edwards False StatementThe
(Bankr.D.Conn.1986)). Be-1008, 1010B.R.

reported infalselythatfind SearsWeintentproving fraudulenttask ofthecause
hethat soldBankruptcy Scheduleshisimp­a nearis oftenthrough evidencedirect

Seafood) $5,000.(P for See& SNEODsuchhave ruled thatsome courtsossibility,4
statement2. Because this wasFootnoteif the false statementmay inferredbeintent

schedules, isSearshis sworninmadesatisfactorily explained. Seenot beenhas
it under oath andhave madetodeemed(InFund Ins. Co.v. Fireman’sWilliamson

perjury. See Ka­subject penaltiesthe ofto(4th249,Williamson), Cir.­F.2d 252828re
Maletta,734; atsal, 159 B.R.atB.R.2171987) (“ intentmay fraudulentdeduce‘courts

worthwasfurther find that NEOD112. Weaofcircumstancesthe andall factsfrom
” $5,000 that Searsand soldmore thanmuchease,’ v. Bank Sheridanquoting, Devers of

pricesubstantially higher thanaatNEOD(9th751,Devers), 754 Cir.­(In F.2dre 759
admitted, to whatexplanation aswith no(citing,Maletta, 112 Sa­1985)); B.R. at159

testimo­proceeds.the Martin’shappened toKaiser),(In F.2dre 722Kaiserv.lomon
ofand Sears’ lackfinding,thisny supportsCir.1983)). Third,(2nd the1574, 1582-83

Very damagingcredibility his trademark.ismaterially related tobestatement mustfalse
testimony that SearsMartin’sisto SearsTully, 818In reSeebankruptcy case.the

(later$100,000 re­NEOD foragreed to sellKasal, at 734.110; 217 B.R.In reatF.2d
requested$80,000) and Searsthatsubject duced tomet whenis therequirementThis

knowingly a falsethey made statement.willing thatto concedeareFew debtors4.
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he nei-Althoughin Sears maintains that wasof assetsfacilitate the concealmentcash to
While, in the man-ther a consultant to nor involvedbankruptcy.filing foranticipation of

re-agement Scrappy’s,of the evidence iswitnesses, testimonyMartin’smostas with
soundingly against him. Martin testifiedtestimony andimpeccable,was not Sears’

day-to-day operation Scrappy’sofreliable, that themanycredibility far less for theis
O’Keefe;in of andremained the hands Searsexample, Sears testifiedreasons stated. For

lease, telephone, gas and elec-that the condothe sale was thethat the essence of NEOD
name;in andtric all remained Sears’billsequipment valued attransfer of some old

monthly payments tothat he made cash$5,000. But, byalthough not volunteered
$50,000.Sears, outlay oftopon of the initialSears, “Neptune’sthehe also transferred

Furthermore, O’Keefe, witness,Sears’ ownEx.Delight” business name. See also Sears
(d/b/a that she often heard Sears and Mar-testifiedNeptune’s Delight) was an22. NEOD

Finally,arguing over business matters.tinoperat­had beenestablished business which
preventeffort to Martin from retriev-Sears’ing years custom­for four with a substantial

tellinging assets in June of 1997 is ofbase, NEODsuggestion “Nep­that theer and the
value, in theSears’ de facto interest business.Delight”tune’s business name had no

Significantly, hasmakes no sense. Sears piece aloneno individual of evidenceWhile
business, ND,to name his currentchosen findingthe basis for a that Searsconstitutes

Inc.”,“Neptune Delight, further demonstrat­ dishonest, the entire record is morehas been
Delight”ing “Neptune’sthat the trade name supportto the determinationthan sufficient

sounding predecessors haveand its similar regardinga false oaththat Sears has made
going-concern Dis­considerable value. See price received for NEOD.the value and he

The record estab­supracussion at 274-75. 886; Williamson,Cross, 828156 B.R. atSee
question that the businesslishes without F.2d at 252.

NEOD, including equipment,the the busi­ IntentFraudulent
name, recipes, going-concernthe theness

focus on whether SearsWe nextvalue, sig­and the customer base was worth
knowingly andmade his false statements$5,000, likelynificantly more than and more

110;Tully, F.2d at Ka­fraudulently, see 818purchase priceneighborhoodin the of the
did,sal, 734, find that he217 B.R. at and webytestified to Mr. Martin.

indeed, fraudulently aknowingly and make
owner,First, Sears, the wasoath. ascircumstantial factors falseSeveral additional

the financialpositionin the to knowfindings. pastIn the seven bestrequire these
(1991 when he sold it1998), and value of NEODyears has been an conditionto Sears

Martin, found that he re­and we haveproductthree seafood man- toowner of at least
$30,-­$50,000,pluspayment ofcompanies England.in The ceived a downufacturing New

subsequent payments.cash Searsproduced annu- 000 inthese was OSD whichfirst of
$5,000for$1,000,000 being paid more thanhealthy knew he wasgross sales of and aal

fig­reporting this$200,000. and he knew thatprofit Sears also cur- NEODannual of
Secondly,in was false.gross sales be- ure his schedulesrently owns ND which had

requisite intent$100,000 $250,000 the fraudulentfor first four Sears hadand thetween
Because,made false statement.operation in when he theit was in 1997. Thesemonths

Maletta,acknowledges in it isJudgethe sales of OSD as Shifffigures are consistent with
prove fraudulent intentand, by often difficult todespite produced thesethe revenues

(debtors this),usually to 159do not admithave this Courtcompanies,two Sears would
112,$5,000. ruled thatB.R. at some courts haveonlyforthat NEOD was soldbelieve

throughmay inferredintent beof these fraudulenttestament to the valueAdditional
fraud,” inference isand such anagreed “badgesto ofin 1991 Searscompanies is that

Williamson,$360,000 certainly appropriate here. Seefor a one-pay Burrell more than
Maletta,252; 112.B.R. atat 159history and 828 F.2dinterest in OSD. Sears’third

theinferred from allSpecifically,in it can belucrative businesses thetrack record with
that Searsdiscussed hereinindustry completely belies circumstancesproductseafood

appearance of hisdeliberately minimized thetestimony in this ease.his
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opin-judgment consistent with thisEnteranticipationin of bank­conditionfinancial
ion.in casetiming of events thisruptcy. The

carefully plannedsuggests that Searsalso
large paymentscashof thethe concealment

to receiveto continuehe received and was
events oc­The most relevantfrom Martin.

chronologicalfollowing order:curred in the
1) 27, 1996,September the MassachusettsOn

$235,000judgmentSuperior entered aCourt
2) 1996,16,Sears; on Searsagainst October

CO., INC., Debtor.In re E.P. FOURNIER3) 12,Martin; on Novembersold NEOD to
1996, Allbankruptcy.for thesefiledSears Bankruptcy No. 97-14911.

only twospacethe ofoccurred withinevents
Court,BankruptcyStatesUnitedaddition, attempted,In hasmonths. Sears

Island.D. Rhodeunsuccessfully, portray to this thatto Court
NEOD; receivedlonger owned that hehe no 1, 1998.Oct.

it; and thatamount when he solda nominal
pay creditors.little or no income tohe has

denials, thatNotwithstanding findhis we
pay­Martin for cashspecifically askedSears

these assets. Withments in order to conceal
having to to comethe burden shifted Sears

that he has not com­with evidenceforward
110;fraud, Tully, F.2d atmitted see 818

Maletta, 112, has failed159 B.R. at Sears
totally meet his burden.to

Materiality theof Statement

directlybearSears’ false statements
price disposition of his busi­on the sale and

areproceedsthe of whichenterprise,ness
been)(or have an asset of thiswhich should

bankruptcy estate. This connection is about
Tully, 818get.as it can Seeas material

110-111; Cross, 156 B.R. at 889.F.2d at

CONCLUSION

above,forth we findFor the reasons set
reported thatconclude that when Searsand

business, Englandhe his New Off-Shoresold
Seafood, $5,000,for andDelight, & SInc./P

made no transfersreportedhe that hewhen Richardson, Boyajian, HarringtonAndrew
inordinary thethe course of businessoutside Providence, RI,Richardson, for debtor.&

bankruptcy, were falseyear preceding these
Peirce, FeldsteinRoberts CarrollRichardoath; wereunder the statementsstatements
Providence, RI,Peirce, Chrysler Fi-for&fraudulently;knowingly and theandmade

Corp.nancialmaterially related to hisstatements were
Lopes,Lynda Laing, Factor &to 11 StraussChapter bankruptcy7 case. Pursuant

Providence, RI, Capital Auto Finan-727(a)(4)(A), discharge for GE§ Debtor’stheU.S.C.
cial Services.DENIED.is


