
286

AMERICA,ELF ATOCHEM NORTH
INC., Pennsylvania corporation,a

Below, Appellant,Plaintiff

v.

Cyrus LLC,A. JAFFARI and Malek a
liability company,Delaware limited

Below, Appellees.Plaintiffs

269,No. 1998.

Supreme Court of Delaware.

24,Submitted: Nov. 1998.
6,AprilDecided: 1999.



287

toliability thelimited akinpartnership and
corporate form.

broughtpurportedis derivative suitThis a
calling intoa Delaware LLCbehalf ofon

(1) LLC, which didthequestion whether:
inagreement thisLLCitself execute thenot

(“the gover-defining itsAgreement”)case
boundneverthelessoperation,nance isand

(2) provi-by Agreement; and contractualthe
disputes resolveddirecting that all besions

proceed-by orexclusively arbitration court
valid under the Act.ings in areCalifornia

torequires usResolution of these issues
applicability scopeand of certainexamine the

Rome,Blank, ComiskyCathy L. ofReese Agree-lightin of theof the Actprovisions
LLP,McCauley, Wilmington; Ann B. Lau-& ment.

Marypheimer, pro (argued)hac vice and (1) Agreement is bind-theWe hold that:Rome,Blank,Mullaney, vice,pro hac ofAnn members;as theing on the LLC as well
LLP,Comisky McCauley, Philadelphia,& (2) prohibit thethe does notand since Act

Pennsylvania, appellant.for vestingfrom exclusivemembers of an LLC
Maxwell, 2nd, (argued),B. subject jurisdiction pro-Edward James in arbitrationmatter
Jr., Douglas (orHughes,P. and ceedingsChristian of arbitra-court enforcement

Stargatt Tay- tion)Wright Young, Conaway, disputes,of & in resolve thetoCalifornia
LLP,lor, Wilmington, appellees. provisionsfor mustcontractual forum selection

govern.
VEASEY, Justice,ChiefBefore WALSH judgment ofAccordingly, we the theaffirm

BERGER,and Justices. Chancery dismissing the actionCourt of
groundbrought on the that thein that court

VEASEY, Chief Justice: validly inpredetermined the foraAgreement
resolved, strip-thusdisputes would bewhichimpressionis a of first beforeThis case

subjectChancery of matterping the ofCourtinvolving Limitedthe Delawarethis Court
“Act”). jurisdiction.(the lim-Liability Company Act The

(“LLC”)liability relativelyacompany isited
Facts1entity yearsinemergedhas recentnew that

below-appellant Elf Atochemas Plaintiffan attractive vehicle to facilitate business
America, Inc., Corpo­Pennsylvaniawording arelationships The Northand transactions.
(“Elf’), distributesmanufactures andthe com- rationand architecture of Act is somewhat

aerospaceto the anddesigned is maskantsplicated, but to achieve what solvent-basedit is
throughout world.2theseemingly simple concept permit per- aviation industriesa —to

(“members”) Cyrus isjoin below-appellee A. Jaffaritogether Defendanttosons or entities
Malek, Inc.,president of a Californiaorderingin to theprivatean environment of

developed an inno­Corporation. Jaffari hadoperate enterprise anform and the under
vative, environmentally-friendly alternativeto aagreement with tax benefits akinLLC

any preclusive elsewhere.appeal effect in California orunder1. this is an from a dismissalSince
America,12(b)(1) juris­ Jaffari,Chancery Rule for lack of v. etCourt of Inc.See Atochem NorthElf

diction, allega­ 9,(Juneto 16320,we must confine ourselves the al., WL 326596No. 1998C.A.
thereto,complaintthe exhibitstions of and 1998), 8, appliesOp. The toat n. 9. sameLetter

accepted purposes oftrue forwhich must be as Opinion.this
to dismiss. SeeHarman v. Masoneilanthe motion

Inc., 487,Int’l, (1982).Del.Supr., 442 488A.2d Products, Inc., wholly-owneda subsid-2. Turcobyallegationsof these has been establishedNone
Elf,iary supplies chemicals and chemicalof alsoChancery’sproof. As Court of decisionthe

products theto industries.notes, that deci­no factual statements in court's
finding havea fact that wouldsion constitute of
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to the presently integrated single-spacedsolvent-based maskants that document6 of 38
thedominate market. pages setting provisionsforth detailed for

governance LLC,the of Malek which is notdecades, aerospaceFor the and aviation
signatory Agreement.itself a to the Elf andindustries have used solvent-based maskants

Malek LLC entered into an Dis-Exclusivein milling process.3 Recently,the chemical
Agreementtributorship in Elfwhich wouldhowever, the Environmental Protection

exclusive,be the worldwide fordistributor(“EPA”)Agency classified solvent-based
Agreement providesMalek LLC. The thatmaskants as hazardous chemicals and air
managerJaffari will be the of Malek LLC.contaminants. To avoid conflict with EPA

Jaffari and Malek entered into anLLC em-regulations, developingElf considered or dis-
ployment agreement providing for Jaffari’stributing a maskant less harmful to the envi-
employment as chief executive officer of Ma-ronment.
lek LLC.mid-nineties, approachedIn the Elf Jaffari

proposed investing product Agreementand in his operativeand The is the document
assisting marketing.in its purposesJaffari found the Opinion,for of this however. Un-

Malek,proposal company,attractive since his Agreement,der the Elf mil-contributed $1
Inc., possessed limited resources and little exchangein percentlion for a in30 interest

expertise.international sales Elf and Jaffari Malek,Malek LLC. Inc. contributed its
agreed jointto undertake a venture that was rights to the water-based maskant in ex-

usingto be liabilitycarried out a limited percentchange for a 70 ininterest Malek
company as the vehicle. LLC.

29, 1996,Malek,On October Inc. caused to AgreementThe contains an arbitration
be filed a Certificate of withFormation the clause,covering disputes.clause all The

State,Secretary formingDelaware of thus 13.8, provides “any controversySection that
LLC,Malek liabilitya Delaware limited com- dispute arising Agreement,or out of this the

pany under the Act. The certificate of forma- interpretation any hereof,provisionsof of the
relativelytion is a brief and formal document anyor the action or ofinaction Member or

statutorythat is the step creatingfirst in the Manager hereunder shall be submitted to
separatea legal entity.4LLC as The certifi- Francisco,arbitration in San California....”

comprehensive agree-cate does not contain a provides:Section 13.8 further “No action ...
among parties,ment the and the statute upon any arisingbased claim out of or relat-

contemplates that the certificate of formation Agreemented to this shall be ininstituted
complemented byis to be the terms of the (a)any by any exceptcourt Member an

Agreement.5 (b)compelaction to arbitration ... or an
Next, Elf, Malek, action to enforce an award obtained in anJaffari and Inc. entered

agreements proceeding....” Agreementinto a arbitrationprovidingseries of for Thethe
governance clause,operation jointand also contains a forumof the ven- selection Sec-

13.7,particular importance litiga- providingture. Of to tion that allthis members consent
tion, Elf, Malek, Inc., jurisdictionand Jaffari to: “exclusiveentered of the state and

Agreement, comprehensiveinto the a sitting anyand federal courts in inCalifornia

before,airplanes3. Manufactures of and missiles use er entered into after or at the time of
process millingmaskants in the of chemical in filing, maysuch be made effective as of the

weight products.order theto reduce of their liability companyformation of the limited or at
milling processChemical is a where a caustic providedsuch other time or date as in the limit-

placed partssubstance is on metal in order to liability company agreement.ed
dissolve the metal with which it comes into con-

protecttact. Maskants are used to those areas of statute,6.See the definition section of the 6 Del.C.
preserved.metal intended to be 18-101(7), defining liability§ the term “limited

company agreement” "any agreement ofas ...§4. See 6 Det.C. 18-201.
the ... members as to the affairs of a limited
liability company18-201(d), and the conduct of its busi-provides:5. See 6 Del.C. which%
ness,” settingand forth a nonexclusive list ofliability maycompany agreementA limited be

may provide.before, what itentered into either after or at the time of
and,filingthe aof certificate of formation wheth-
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claims,adjudicateof, Elfsjurisdictionin to all ofarisingclaim under oraction on a out
on behalfincluding its derivative claims madeAgreementthis or the trans-withconnection

that, Ma-Elf sinceLLC. contendsof Malekcontemplated by Agreement,thisactions
itAgreement,partynot a to theLLC islekrequiredclaim is not to beprovided such

provi-by the forum selectionis not bound13.8”;pursuant to andarbitrated Section
inargues the court erredElf also thatsions.jurisdiction in The Dis-personal California.

classify onfailing its claim as derivativetoselec-Agreement contains no forumtribution
as man-againstMalek LLC Jaffaribehalf oftion or arbitration clause.

Therefore, Elf that the Courtager. claims
adjudicated the dis-Chanceryof should haveChanceryin theElfs Suit Court of

disputeFinally, arguesElf thepute. that
27, 1998,April Elf andOn sued Jaffari in-areAgreementclauses ofresolution the

LLC, derivatively onindividually andMalek which,109(d) Act,of thevalid under Section
LLC,of Malek in the Delaware Courtbehalf vestingprohibits parties fromalleges,it the

Chancery, seeking equitable remedies.of ofjurisdiction outsidein a forumexclusive
claims,Among Elf Jaffariallegedother that Delaware.10

LLC,fiduciary dutybreached his to Malek Elf withDefendants claim that contracted
insolvencypushed Malek LLC to the ofbrink Malek, disputes thatand Jaffari that allInc.
use,withdrawingby personalfunds inter-for of, under, with theor in connectionarise out

toopportunities,with business failedfered exclusively inmust be resolvedAgreement
Elf,to tomake disclosures and threatened proceed-by courtarbitration orCalifornia

qualitypoor and to violatemake maskant ings. allege that the character-Defendants
regulations. allegedElf alsoenvironmental or derivative isof Elfs claim as directization

contract, irrelevant, Agreement provides thatbreach of tortious interference with as the
“any” actionrelations, the members would not institute(solely asprospective business and
compelequity except to arbi-at law or oneJaffari)to fraud.

tration, any beand that such action mustChancery grantedThe of defen-Court
in also ar-brought California. Defendantsmotion to on lack ofdants’ dismiss based direct,that, reality,in aregue Elfs claims

subject jurisdiction.7 heldmatter The court derivative, against LLCclaims its fellownot
Agreement,that Elfs claims arose under the members, Malek, Inc. and Jaffari.

bycontemplatedtransactions theor the
13.7,regard validityto the of SectionWithagreement, directlyand were related to Jaf-

18-109(d) ofarguedefendants that Sectionmanagerfari’s actions as of Malek LLC.8
does notpermissiveAct is a statute andtheTherefore, Agree-the court that thefound vestingparties from exclusiveprohibit the

governed question jurisdictionthement of Thus,jurisdiction of de-outside Delaware.
only inand that a court of arbitratorlaw or Chancerythat ofassert the Courtfendants

empoweredis to decide theseCalifornia resolutioncorrectly disputethat theheld
appealsElf now of theclaims.9 the order Agreement andthe are validprovisions of

Chancery dismissing complaint.of theCourt seeking relief in Dela-bar Elf fromapply to
ware.

Contentions of the Parties
ofBackyroundSummaryGeneralChanceryclaims that the ofElf Court

of the Actholding andin that arbitrationerred the
Agreement arrange-clauses in the phenomenonforum selection The of business

using has beencourt of “alternative entities”governed, deprivedand thus that ments

Atochem, 16320, juris-subjectOp. nonexclusiveC.A. at consent to be to the7. See No. LetterElf
in,of, speci-a8. courtsdiction of the or arbitration

jurisdiction ofjurisdiction, or the exclusivefied
8. See id. at 7. Delaware, the exclu-the State orthe courts of of

specified jurisdiction orsivity inof arbitration a7-8.9. See id. at
of Delaware....the State

added.)(Emphasis18-109(d), provides:6 which10. See Del.C.%
agreementliability companyIn a written limited

maywriting, managera or memberor other
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developing rapidly pastover the several adoptedThe Delaware Act inwas October
years. Long gone days Chapterare the when 1992. The Act is inbusi- codified 18 of

planners date,ness were Title 6 of thecorporateconfined to Delaware Code. To theor
Actpartnership has been amended six times a viewstructures. with
to modernization. The is anLLC attractive

■ partnershipsLimited date back to the 19th entityform of business because it combines
Century. They importantbecame an and corporate-type liability partner-limited with
popular adoptionvehicle with the of the Uni- ship-type flexibility advantages.14taxand

Partnershipform Limited SixtyAct in 1916. The Act can be characterized as a “flexible
later, 1976,years in the National Conference generallystatute” permitsbecause it mem-

of Commissioners on Uniform State Laws engage private orderingbers to in with sub-
approved and torecommended the states a stantial governfreedom of contract to their
Revised PartnershipUniform Limited Act relationship, provided they do not contravene
(“RULPA”), many provisions of which were any mandatory provisions of the Act.15 In-
modeled after the innovative 1973 Delaware deed, the has beenLLC characterized as the

(LP)PartnershipLimited Act. Difficulties “best of both worlds.”16
workabilitywith the of the 1976 RULPA The Delaware Act has been modeled on

prompted the Commissioners to amend fact,popularthe LP InDelaware Act.17 its
RULPA in 1985.11 wordingarchitecture and much of its is al-

most identical to that of the Delaware LPdate,To 48 states and the District of Co-
Act,Act.18 the aUnder member of an LLC isadoptedlumbia have the RULPA in either

partnertreated much like a limited under theits adopted1976 or 1985 form.12 Delaware
policyLP Act.19The of freedom of contractthe RULPA with designedinnovations to

underlies both the Act LPand the Act.20improve upon product.13the Commissioners’
1983, AssemblySince the 1994,General has August nearly yearsIn two after the

times,amended the LP Act Act,eleven with a enactment of the Delaware theLLC
continuingview to Delaware’s status as an promulgatedUniform Law Commissioners

innovative in part-leader the field of limited Liability Companythe Uniform Limited Act
(ULLCA).21nerships. To coordinate with later devel-

Fass, Altman, 14,11. supraRobert J. Haft and Peter M. The Limited 18. See &Lubaroff note at
Partnership as an §Investment Vehicle Tax- 20.3.for

Investments,Advantaged Tax-Advantagedin Secu-
(1996).rities 15.01% 18-209, 18-301,(citing §§19. See id. 6 Del.C. 18-

302, 18-305, 18-306, 18-501, 18-502, 18-603,
Partnership12. See Revised Uniform 18-607, 18-705, 18-803,Limited 18-804, 18-1001,Act and

(1976) Amendments,with the 1985 Table of Jur- 18-1101(c)).
Adopted.isdictions Wherein Act Has Been

20.4; compare§ §20. See id. at 6 Del.C. 18-
Fass, 11,supra §13. Sée &Haft note at 15.01. 1101(b) ("It policythe ... [theis of LLC toAct]

give principlethe maximum effect to the of free-
Larry Keatinge,14. See 1 E. Ribstein & Robert R. enforceabilitydom of contract and theto of

Keatinge LiabilityRibstein and on Limited Com- liability company agreements.”)limited with 6
2.02, (1998);panies, § at 2 Martin I. &Lubaroff 17-1101(c) ("It policy§Del.C. is the of ... [the

Altman, LiabilityPaul M. Delaware Limited Com- give principleAct]LP to effect to themaximum
panies, Corporationsin Delaware Law & Busi- enforceabilityof of freedom of contract and to the

(R.Organizations, §ness 20.1 Franklin Balotti & partnership agreements.”).of
eds., 1998).Jesse A. Finkelstein

Johnson, Liability21. Jennifer J. Limited Law-foral., Corporations,15. See 1 James D. Cox et yers: Apply,General Partners Need Not 51 Bus.
1.12, (1999).§ at 1.37-.38 85, (1995).Law. n. 69 In addition theto ULL-

CA, Prototype Liability Companya Limited Act
Altman, 14,supra §16. Lubaroff & note at 20.1. Act”)("Prototype bywas drafted the Subcommit-

Liability Companiestee on Limited of the ABA
Chapter Prototype17. The Delaware LP Act is in Section of Business Law. The Act wascodified 17

Code, inof Title 6 of the Delaware and the Dela- released the Fall of 1993 and has formed the
Chapterware LLC Act is codified in 18 of Title 6 basis for several LLC statutes enacted since that

of the Delaware Code. time. See id.
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amasteringin the Act asguidelines regarding problemas aopments in federal tax
whole,LLCS, narrow and dis-one returns to themanager-managed the Commission-

presented in case.adopted crete thischangesminor in 1995.22 The issuesers
further amended theCommissioners ULLCA

promoteDespite purposein 1996. its to Freedom of Contract
uniformity consistency,and the ULLCA has 18-1101(b) Act, like theof theSection

fact, onlywidely popular.not been In seven 1101(c)ofessentially theidentical Section 17—
jurisdictions adoptedhave the ULLCA since Act, policyis the ofprovides “[i]tLP that
its creation in 1994.23 A notable commenta- to thegive the maximum effect[the Act] to

argued legislaturestor on has thatLLCs contract and to theof freedom ofprinciple
the Act theshould look to either Delaware or liability companyenforceability of limited

Prototype bycreated the ABAAct when Accordingly, followingthe ob­agreements.”
drafting statutes.24state ap­relating partnershipsto limitedservation

liability companies:plies toas well limited
Policy of the Delaware Act

approach permitisThe Act’s basic to
approach ofThe basic the Delaware Act is possiblepartners have broadest dis­to the

provideto members with broad discretion in partnershipdraftingin themcretion
drafting Agreement to furnishthe and de­ only inagreements and furnish answersto

provisions agree­fault when members’the ex­partnerswhere have notsituations the
repletement is silent.25 The Act is with provisions partner­in theirpressly made

subjectprovisions to mod­fundamental made partnershipship agreement. Truly, the
Agreement {e.g.in “unlessification the other­ agreement the of a Dela­is cornerstone

liabilityprovided companyin awise limited effectivelypartnership, andware limited
agreement_”).26 amongagreementconstitutes the entire

Although respect to the admissionplanners may partnersfind com- the withbusiness
creation,to, operationin working structuring partnersfort with Act in of and thethe

of, partner­relationships, is a and the limitedtransactions and it some- termination
ship. partners con­what this Court to exercise theirawkward document for Once

partnershipin in theirapplyconstrue and case. To tractual freedomthis under-
partners greata dealagreement,the the havestand overall structure and thrust of the

Act, certainty partnership agree­through provisionsone of that theirmust wade that
in withprolix, oddly organized,are ment will be enforced accordancesometimes and

mayalways evenly.do not flow Be that as it its terms.27

liability companyBishop, their limited22. Carter The the terms ofG. Limited Liabil-Uniform
Analysis, agreement.”ity Company Summary Id.Act: 51 Bus.&

(1995).51Law.
18-107, 18-204(b),See, e.g., §§ 18-26. 6 Del.C.

date, (b),18-301(d), 18-302(d), 18-304(a)jurisdictions 209(b),23. To the seven that &have
Alabama, Dakota, (b),18-402, 18-403, 18-404(d), 18-502(a)adopted 18-the ULLCAare South &

Islands, Carolina,Hawaii, (b)503, 18-504, 18-605, 18-606, 18-702(a),Virginthe U.S. South &
Vermont, (b), 18-803(a),Virginia. 18-801(a)(4)(d), 18-704(b),and West See Uniform Limit- &

(1995),Liability Company 18-804(a)(2) (3). example,ed Act Table of Juris- & membersand For
Adopteddictions Wherein Act Has Been and among themselves concern-are to contractfree

provided by LLC,theadditional information Uniform ing including who is tomanagement of the
1999).(Mar. 17, LLC,Law Commissioners classes ofmanage the establishment ofthe

members, procedures holdingvoting, for meet-
members, consideringRibstein, ings withoutor mattersofLarry Critique the Uni-24. See E. A of

Altman,Act, suprameeting. & notea See LubaroffLiability Company 25Limited Stetsonform
14,311, (1995). §at 20.4.L.Rev. 329

Altman,14,Altman, Paul Delawaresupra 27. Martin I. Lubaroff && note at25. See Lubaroff
(footnote(1999)Altman, Partnerships § omit-1.2According Act Limited§ 20.4. to Lubaroff & “the

ted). liabili-virtually Delaware limitedgives In their article onunfettered discretion tomembers
virtuallyty companies, and Altman usecontractually Lubaroffunderstand-define their business

describing ap-language the basicprovides identical ining, and that their un-then assurance
Clearly, Actthe LPproach LLC Act. bothof thederstanding will enforced in accordance withbe
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general,In Chancerythe jurisdictioncommentators observe that mightof has it not
only agreementwhere the is inconsistent otherwise have because it is a court of limit-

mandatory statutorywith provisions jurisdictionwill the requiresed equi-that traditional
agreementmembers’ (2)be act;31invalidated.28 Such specific legislationtable relief or to

statutory provisions likelyare to be those Chanceryit established the Court of as the
protect parties,29intended to third not neces- forum indefault the theevent members did

sarily contractingthe amembers. As frame- providenot another of forumchoice or dis-
decision,work for apply principlewe that to mechanism; (3)pute resolution and it tends

us,the expressing anyissues withoutbefore litigationinterpretiveto center in Delaware
broadly.30views more expectationwith the uniformity.courts of

Nevertheless, provisionthe arbitration of the
The andArbitration Forum Selection Agreement in this case fosters the Delaware

AgreementClauses in the a Barare to policy favoring disputealternate resolution
ChanceryinJurisdiction the Court of mechanisms, including arbitration. Such

In vesting ChanceryCourtthe of important goalwith mechanisms are an of Dela-
jurisdiction, rules,33accomplished legislation,32the Act at least jurispru-ware court and

(1)purposes:three it assured that the Court dence.34

irrevocable,and the are upon groundsLLC Act uniform in their commit- save such as exist at
flexibility.”ment to equity"maximum See Lubaroff & in anylaw or for the revocation of con-

Altman, 14, ...”);supra 77,§at Chapternote 20.4. tract. 6Title of the Delaware
("Voluntary DisputeCode Alternative Resolution

Act”) (party14, SecretaryfilesKeatinge,28. See certificate with ofsupraRibstein & note at
4.16, accepting purposes "resoIv[ing]§ State ADRat for of27.

disputes litigation per-business without and to
parties agree, prior any disputesmit to to aris-29. See id.

them,ing disputebetween utilizeto alternative
resolution-”); 95,Chapter Title 11 of the De-30. See QVCParamount v.Communications Inc.

(“Victim-Offender Mediation”) (es-CodelawareInc., 34, (1994)Del.Supr.,Network 637 A.2d 51
tablishing a Victim-Offender Mediation Commit-("It judicialis of processthe nature the that we

purpose establishingtee for of "victim-offenderonly us....").decide the beforecase
programs helpmediation to meet the need .for

alternatives to the courts for the resolution ofChancery31. The Court of has the traditional
offenses_”); §certain criminal 18 Del.C. 331jurisdiction equity Englandof in and such addi-

(mandating disputes involvingarbitration ofjurisdiction bytional as shall be conferred the
coverage);homeowners' insurance 18 Del.C.Const,legislature. IV, (“This§See Del. art. 10

("providing right§ disputes332 to arbitration ofjurisdictioncourt powersshall have theall and
involving coverage”);health insurance 21 Del.C.byvested the of thislaws State in Courtthe of

Vehicles”)2118<j) ("Registration ("Everyof in-Const, IV, (“TheChancery.”); §Del. art. 17
policysurance issued under this section shallAssembly, notwithstanding anythingGeneral

require the insurer to submit to arbitration ...Article,contained powerin this shall have to
any damages....”);claims for losses or 19repeal any Assemblyor Act ofalter the General

Labor”) ("It§ (“DepartmentDel.C. 110 of isgiving jurisdiction Chancery,to ... the Court of
public policydeclared as the of this State thatmatter,any giving anyin poweror either ofto

peoplethe best interests of the of the State arethe Assemblysaid courts. The General shall also
by• prevention prompttheserved or settlement ofpower uponhave to confer Courtthe ... of

disputes voluntarylabor ... theand that media-Chancery jurisdiction powersand in addition to
disputes promotetion of such will... tend tomentioned.”);those v.hereinbefore Beals Wash-

health,permanent peaceindustrial and the wel-Int'l, Inc., Del.Ch., 1156,ington 386 A.2d 1159-
fare, safety peoplecomfort and theof of the(1978) (holding legislative60 in the absence of
State.").action,finding Chanceryand Court of will not

alter jurisdictionhistorical limitation on its and
See, e.g., Super.Ct.Civ.R. (providing33. 16.1impose punitive com-damages in deriva-stockholder

Box, pulsorysuit); 395, arbitration in all cases in which mone-tive Del.Supr.,Box v. 697 A.2d
$100,000 less);tary damages(1997) Beals, 1156) are or Su-(citing399 n. 12 386 A.2d

(same). per.Ct.Civ.R. (providing any16.2 civil matter on
Superior eligibleCourt docket foris referral to
voluntary mediation); (providingCh.Ct.R. 174See, 57,e.g., Chapter32. Title 10 of the Delaware
voluntary Chancery).mediation in Court of("Uniform Act”) ("ACode Arbitration written

. agreement anyto submit to contro-arbitration
versy Interactive,existing arising Corporateat or effectiveafter the 34. See SBC v.Inc. Media

valid, Partners, 758,agreement (1998)date Del.Supr.,of the is enforceable and 714 A.2d 761
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forumSign Agree- andprovide for arbitrationthe and toLLC’s Failure toMalek
Affect the Members’ment Does Not selection.

GoverningAgreement Dispute Resolu- failure toNotwithstanding Malek LLC’s
tion subjectaresign Agreement, Elfs claimsthe

LLC, onarguesElf because Malekthat selection clausesand forumto the arbitration
brings theseallegedlyElfwhose behalf is a statuteAgreement. The Actof the

claims, theparty Agreement,not theis a to flexi-permit maximumdesigned to members
brought on of Ma-claims it behalfderivative gov-agreement tobility entering into anin

bygoverned arbitrationlek are not theLLC relationship.37 It is the membersern their
Agree-of theand forum selection clauses in interest. Thepartieswho are the real

ment. vehicle.simply jointtheir businessLLC is
into inarguesElf that Malek LLC came contemplation of the statuteThis theis

1996,29, par- liabilitytheexistence on October when a limitedprescribing the outlines of
theits of Formation withties filed Certificate agreement.38company

Secretary partiesTheDelaware of State.
sign Agreement untildid not the November by Elf of its ClaimsClassifícation

4,1996. Elf exist-contends that Malek LLC is Irrelevantas Derivative
29, 1996,as as of buted an LLC October

ChanceryofarguesElf that the Courtitagreed Agreementthe becausenever to
classify againstclaimsfailingin to itserredsign LLC neverdid not it. Because Malek

that,ElfLLC derivative. contendsMalek asexpressly to and fo-assented the arbitration
itsproperly characterizedhad the courtAgreement,rum clauses within theselection

direct, thederivative instead ofclaims asderivativelyit ofarguesElf can sue on behalf
wouldforum selection clausesarbitration andpursuant §Malek LLC 6 18-1001.35to Del.C.

adjudication in Dela-applied to barnot have
persuaded by argu­We are not this ware.

18-101(7) limitedment. Section defines the
context,corporate de­In “thethecompany agreement “any agree­liability as

permitsform action an individualment, oral, rivative ofor mem­written or the memberof
bring corpo­to enforce aliability shareholder to ‘suitbers to the affairs of a limitedas

officers,againstof directorsrate cause actioncompany and of business.”36the conduct its
”39Malek, is aHere, Elf, parties.’ The derivative suitand thirdInc. the members ofand

LLC, grafted limitedcorporate concept onto theAgreementMalek car­executed the to
expresslyActry liability company form.40 Theout the affairs and of Malek LLCbusiness

18-1101(b);§ & Alt-(holding public policy Lubaroffof Delaware favors 37. See 6 Del.C.that
14,man, supra §at 20.4.arbitrability notebearbitration and doubt as to is to

arbitration);resolved in favor of Graham v. State
18-101(7); supra§ note 6.908, 38. See 6 Del.C.Co., Del.Supr., 565 911Farm Ins. A.2d

Co.,(same);(1989) Drug BaylinCo.Action v. R.
90, 95,Serv.,Kemper U.S.39. v. Fin. 500KamenDel.Ch., 9383, V.C.,Berger,C.A. WLNo. 1989

(citation1711, (1991)111 114 L.Ed.2d 152S.Ct.19,(June 1989), (same);Mem.Op. 369394 at
omitted). v. Baltimore & OhioSee alsoCo., SchleiffHarry Partridge,v. C.Pettinaro Constr. Inc.

(1955) (inCo., Del.Ch., 321, 327R.R. 130 A.2d957,Sons, Inc., Del.Ch.,Jr. & 408 A.2d 961-63
action, "stands in theshareholderderivative(1979) any arbitrability(holding as to is todoubt ' corporation).theofshoes”arbitration).in ofbe resolved favor

(member may§ of LLC40. See 6 Del.C. 18-1001
"Right bring§ provides;35. 6 Del.C. 18-1001 to Partners,action); L.P. v.bring Gothamderivative

may bring inA ... an actionaction. member Del.Ch.,L.P.,Partners,Realty C.A. No.Hallwood
Chancery rightthe of in the of a limitedCourt 15754-NC, Steele, V.C., (Nov.8326311998 WL

company judgmentliability to a in itsrecover 10, 1998), Mem.Op. (stating14 that deriva­at n.
authoritymanagers toif or members withfavor corporate grafted onto theis actiontive suit a

bring anto the action or ifdo so have refused form);partnership see also Litman v.limited
managers members toeffort to cause those or Inc., Del.Ch.,Properties, 611Prudential-Bache
likelybring not tothe action is succeed.” 12, (1992) (holding determination15 "theA.2d

duty isfiduciary lawsuit derivativeaof whether
added). substantially18-101(7) the for(emphasis in is same§ or direct nature36. 6 Del.C.
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suit,for a providing They simplyallows derivative that “a claims. state that the members
may bring...member an mayaction in the anynot initiate claims outside of Cali-

Chancery rightofCourt in the of a limited fornia. Elf this ininitiated action the Court
liability company judgmentto recover a in its Chanceryof in contravention of its own con-

managersfavor if authorityor members with result,agreement.tractual As a the Court
do so bringto have refused theto action or if claims,Chancery correctlyof held that all

managersan effort to cause those or mem- direct, under,whether derivative or arose out
bringbers to likelythe action is not to of in Agreement,or connection with the and
41 Notwithstandingsucceed.” Agreementthe bythus are covered the arbitration and fo-

contrary,the arguesto Elf that Section 18- rum selection clauses.
permits1001 the ofassertion derivative

prohibitionThis is so broad that it is dis-againstclaims of Malek MalekLLC LLC’s
(counts IV,positive of Elf s claims VImanager, V andJaffari.

of complaint) purportthe amended that betoAlthough correctlyElf points out that
Distributorship Agreementunder the thatDelaware law allows for derivative suits

provision.has no choice of forum Notwith-LLC,against management anof Elf con­
standing Distributorshipthe fact that theaway right bringtracted its to such an action

document,Agreement realityseparateis a inin agreedDelaware and disputeinstead to
these counts are all thesubsumed underis,inresolution ThatCalifornia. Section 13.8

Agreement’srubric of the forum selectionAgreementthe specifically providesof that
any “arisingclause for claim out of’ andElf)parties (ie., agreethe to institute “[n]o

those that are “in theconnection with”at equity uponaction law or in anybased
Agreement “contemplatedor transactionsarisingclaim out of Agree­or related to this
by” Agreementor “related to” that underexcept an compelment” action to arbitration

agreeSections and 13.8. We with the13.7or to enforce an arbitration award.42 Fur­
Chancery’sCourt of decision that:thermore, Agree­under 13.7 of theSection

ment, Elf)(ie.,each member “consent[ed] to plaintiffs’s ariseclaims under the LLC
jurisdictionthe exclusive of the state and Agreement contemplat-or the transactions
sitting anyfederal courts in California in by directlyAgreement,ed the and are

of,action on a claim arising out under inor related “action into Jaffari’s or inaction”
Agreementconnection with orthis the trans­ role managerconnection with his as the of

43contemplated by Agreement.”actions this Plainly, plaintiffsMalek. all of re-claims
(or13.7 AgreementSections and 13.8 of the volvedo around Jaffari’s conduct miscon-

duct)distinguishnot manager.between direct and Virtuallyderivative as allMalek’s

corporate partnership equity upon any arisingcases as it is for limited based claim orout of
cases”). Agreementrelated to this shall be instituted in

(a)any by any exceptcourt Member an action
compel pursuantto arbitration to this Section§641. Del.C. 18-1001.

(b)13.8 or an toaction enforce an award
proceedingobtained in an accor-arbitration inadded).Agreement, (emphasis§42. 13.8 In its

dance with 13.8.this Sectionentirety, § provides:13.8
Agreement, § 13.8.

Disputed Matters.
Except provided Agree-as inotherwise this added).43.Agreement, (emphasis§ 13.7 In itsment, any controversy dispute arisingor out of entirety, provides:§ 13.7

Agreement, interpretation anythis ofthe of the
hereof,provisions Jurisdiction.or the action or inaction of

herebyany Each Member consentsManagerMember or hereunder to the exclusiveshall be
Francisco, jurisdictionsubmitted to in San of the and federal sit-arbitration Cal- state courts

ting anyifornia before the in inAmerican Arbitration Associ- California action on a claim
of,arisingation under the commercial arbitration out or inrules under connection with this

obtaining Anythen Agreement contemplated byof said Association. award or the transactions
anyor Agreement, provideddecision obtained suchfrom arbitration this such claim is not

proceeding binding required pursuantandshall be final on the to be arbitrated to Section
parties, upon anyjudgment agreesand per-award thus 13.8. Each furthermember that

may any jurisdictionhaving mayobtained be in court beentered sonal over him or her
jurisdiction by process,thereof. No action at law or in effected of and thatservice when
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jurisdictional statute andplaintiff provisionsdi- of thethe remedies that seeks bear
away right to in Dela-rectly obligationson Jaffari’s duties and their file suitcontract

Agreement.under the LLC Plaintiffs ware.
complaint totallythat ... dis-“Jaffari has

arguesexample,For Elf that Sectionobligationsregarded LLChis under the
18-110(a), grants ofwhich the Court Chan­Agreement” support my con-also lends to
cery jurisdiction involving theto hear claimsclusion.44

LLC,managerof of anelection or removal aChanceryThe of was in hold-Court correct
isapplies bar Elfto the case at becauseing directlyElfs onthat claims bear Jaffari’s
isof Elfseeking removal Jaffari.46 WhileAgreement.obligationsduties and under the

18-110(a),the of Sectioncorrect on substanceThus, holding.itswe decline to disturb
this that theElf is unable to convince Court

Argument Chancery “Spe-The that Has may applica­contract to theparties not avoid
18-110(a). that,cial” Jurisdiction for Derivative bility holdof Section We

Claims Must Fail policy giveAct thethe of the is tobecause
principleto of freedommaximum effect the18-110(a),§§Elf 6 18-claims that Del.C.

enforceabilitythe of LLCof contract and toChancery111 18-1001 vest ofand the Court
agreements, parties may contract tothejurisdictionsubjectwith matter over this dis-

18-110(a),applicability of Sectionsavoid theElf,pute. According grantsto the Act the
18-111, Here, partiesand the18-1001.47jurisdic-Chancery subjectCourt of matter

clearly practicableas as whencontractedfiduciaryitstion over claims for breach of
they relegated in 13.7to California SectionJaffari,duty thoughand removal of even the

of, in“any” underdispute “arising out orparties contracted to all such claimsarbitrate
Agreement or the[the]connection witheffect, arguesin California. In Elf that the

contemplated by Agreem­[the]transactionsChanceiy “special”Act affords the Court of
ent_”48 Likewise, in 13.8: “[n]oSectionclaims,jurisdiction adjudicateto its notwith-

upon anyequitylaw or in basedaction atagreementstanding a clear contractual to the
”49arising to theclaim out or relatedcontrary. of

Agreement may brought, except inbe Cali-
Again, persuaded byare Elfswe not fornia, only inand to enforce arbitrationthenargument. Elf is 6correct that Del.C.

California.18-l'10(a) jurisdiction§§ 18-111and vest
Chancery byin the thatwith the Court of actions involv­ Our conclusion is bolstered fact

policy ining interpreting, strong publicmanagers recognizesremoval of aand Delaware
enforcingapplying Normally,or doubts onagreementsLLC re­ favor of arbitration.50

above,spectively. particular isAs noted the of whether a issueSection 18-1001 issue
in ofprovides party may bringthat will resolved favor arbitra-a derivative arbitrable be

bar,Chancery. at we notin the a tion.51 In the case do believeactions Court of Such
togrant jurisdiction may any parties’have of intentionof been constitu­ there is doubt the

disputed innecessary agreeif fall matterstionally the claims do not to arbitrate all
otherwise,equity jurisdiction.45 If we were to holdwithin the traditional California.

Nevertheless, existing agree-LLCpurpose designatingthe clauses infor of arbitration
Byforum, meaningless.a more convenient we find no reason ments could be rendered

alleged jurisdictionresorting “special”why the to thethe members cannot alter default

Agreement, §upon her 48. 13.7.so made shall be as if served him or
personally within the State of California.

added).Agreement, (emphasis§49. 13.8Agreement, § 13.7.

text, supra notes 32-34.50. SeeAtochem, 16320, Op. at 744. C.A.No. LetterElf
(emphasis original).in Interactive, Inc., A.2d 761.51. 714 atSee SBC

Chicago, Kaplan,Options v.First Inc.But seetext, ofsupra45. See note 31.
938, 943, 1920, 131 L.Ed.2d514 U.S. 115 S.Ct.

(1995) (holding will985 that arbitration award18-110(a).§46. See 6 Del.C.
only parties agreedthe havebe enforced where
arbitration).18-1101(b). to submit to47. See 6 Del.C%
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Chancery, plaintiffs adoptof the Court of readingfuture decline to aWe such strict
agreementscould avoid their own Assuming, deciding,arbitration of the statute. without

by 109(d)simply couching subjecttheir claims as derivative. that Section relates to matter
adversely many jurisdiction merely jur-Such a result could personamaffect and not in

isdiction,agreements already permissive providesarbitration in itexistence is in that it
in parties “may”Delaware. agreethat the theto non-

jurisdictionexclusive of the of acourts for-
Validity Agreementof Section of the13.7 eign jurisdiction or to submit to exclusivethe

18-109(d)§under 6 Del.C. jurisdiction general,of Delaware.53 In the
legislature’s “may”use of volun-connotes thearguesElf Agree-that 13.7Section of the

exclusive,tary, mandatory op-not or ofsetment, provides thatwhich each member of
permissiveThetions.54 nature of Sectionjuris-Malek LLC to the“consents exclusive

18-109(d) policycomplements the overall ofof sittingdiction the state federaland courts
give par-the Act to maximum effect to theanyin in arisingCalifornia on aaction claim

Althoughties’ freedom of contract.55 Sectionof,out under inor connection with this
18-109(d) partiesfails to mention that theAgreement contemplatedor the transactions

agreemay jurisdictionto the exclusive of aby Agreementthis ...” is invalid De-under
jurisdiction,foreign clearlyActthe does notargueslaware law. Elf that 13.7Section is

parties agreethatstate the must to either§invalid because it 6violates DelC. 18-
options subjecttheone of delineated for mat-109(d).

jurisdiction. Assemblyter Had the General
18-109(d) partSubsection is of Sec­ prohibit parties vestingintended to the from

relatingtion process18-109 to “Service of on jurisdiction inexclusive arbitration or court
managers liquidatingand pro­Ittrustee.” state,proceedings in another it could have
vides: proscribed option.such an The Court of

In liability companya written limited Chancery in decliningdid not err to strike
agreement writing, manageror other a or validitydown the of Section 13.7 or Section

may subjectmember toconsent be to the Agreement.of the13.8
of,jurisdictionnonexclusive of the courts

in, specified jurisdiction,or arbitration a or Conclusion
jurisdictionthe exclusive of the courts of

Delaware, judgmentaffirm the ofexclusivitythe of or We the Court ofState the of
Chancery Elfjurisdiction dismissingin amendedspecifiedarbitration a or Atochem’sthe

52 subjectcomplaint jurisdic-forof lack of matterState Delaware....
tion.18-109(d) expresslySection notdoes state

parties prohibitedthat the are agreeingfrom
subject jurisdictionto the exclusive matter of

foreignthe orcourts arbitration fora of a
jurisdiction. Thus, Elf contends that Section

109(d)prohibits vesting jurisdic-exclusive18—
Delaware,tion in courta outside of which the

parties have done in 13.7.Section

18-109(d) added).(emphasis§ by mandatory52. ways6 Del.C. themselves determine the or
statute,permissive generallycharacter a itof is

109(d).§53. 6 Del.C. 18— presumed that the 'shall' a man-word indicates
datory requirement.”)54. See Delaware Clean Air v. WaterCitizens for

Comm’n, Del.Super.,and Air Resources 303 A.2d
18-1101(b).§666, 667, 6 Del.C.(1973) 55.Seeaff'd, Del.Supr., 310 A.2d 128

("While ‘may’the words 'shall’ and al-do not


