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VEASEY, Chief Justice:

This is a case of first impression before
this Court involving the Delaware Limited
Liability Company Act (the “Act”). The lim-
ited lability company (“LLC”) is a relatively
new entity that has emerged in recent years
as an attractive vehicle to facilitate business
relationships and transactions. The wording
and architecture of the Act is somewhat com-
plicated, but it is designed to achieve what is
seemingly a simple concept—to permit per-
sons or entities (“members”) to join together
in an environment of private ordering to
form and operate the enterprise under an
LLC agreement with tax benefits akin to a

1. Since this is an appeal from a dismissal under
Court of Chancery Rule 12(b)(1) for lack of juris-
diction, we must confine ourselves to the allega-
tions of the complaint and exhibits thereto,
which must be accepted as true for purposes of
the motion to dismiss. See Harman v. Masoneilan
Int’l, Inc., Del.Supr., 442 A.2d 487, 488 (1982).
None of these allegations has been established by
proof. As the Court of Chancery’s decision
notes, no factual statements in that court’s deci-
sion constitute a finding of fact that would have
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partnership and limited liability akin to the
corporate form.

This is a purported derivative suit brought
on behalf of a Delaware LLC calling into
question whether: (1) the LLC, which did
not itself execute the LLC agreement in this
case (“the Agreement”) defining its gover-
nance and operation, is nevertheless bound
by the Agreement; and (2) contractual provi-
sions directing that all disputes be resolved
exclusively by arbitration or court proceed-
ings in California are valid under the Act.
Resolution of these issues requires us to
examine the applicability and scope of certain
provisions of the Act in light of the Agree-
ment.

We hold that: (1) the Agreement is bind-
ing on the LLC as well as the members;
and (2) since the Act does not prohibit the
members of an LLC from vesting exclusive
subject matter jurisdiction in arbitration pro-
ceedings (or court enforcement of arbitra-
tion) in California to resolve disputes, the
contractual forum selection provisions must
govern.

Accordingly, we affirm the judgment of the
Court of Chancery dismissing the action
brought in that court on the ground that the
Agreement validly predetermined the fora in
which disputes would be resolved, thus strip-
ping the Court of Chancery of subject matter
jurisdietion.

Facts!

Il Plaintiff below-appellant Elf Atochem
North Ameriea, Ine., a Pennsylvania Corpo-
ration (“Elf”), manufactures and distributes
solvent-based maskants to the aerospace and
aviation industries throughout the world.?
Defendant below-appellee Cyrus A. Jaffari is
the president of Malek, Inc, a California
Corporation. Jaffari had developed an inno-
vative, environmentally-friendly alternative

any preclusive effect in California or elsewhere.
See Elf Atochem North America, Inc. v. Jaffari, et
al., C.A. No. 16320, 1998 WL 326596 (June 9,
1998), Letter Op. at 8, n. 9. The same applies to
this Opinion.

2. Turco Products, Inc., a wholly-owned subsid-
iary of EIf, also supplies chemicals and chemical
products to the industries.
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to the solvent-based maskants that presently
dominate the market.

For decades, the aerospace and aviation
industries have used solvent-based maskants
in the chemical milling process.? Recently,
however, the Environmental Protection
Agency (“EPA”) classified solvent-based
maskants as hazardous chemicals and air
contaminants. To avoid conflict with EPA
regulations, Elf considered developing or dis-
tributing a maskant less harmful to the envi-
ronment.

In the mid-nineties, Elf approached Jaffari
and proposed investing in his product and
assisting in its marketing. Jaffari found the
proposal attractive since his company, Malek,
Ine., possessed limited resources and little
international sales expertise. Elf and Jaffari
agreed to undertake a joint venture that was
to be carried out using a limited liability
company as the vehicle.

On QOctober 29, 1996, Malek, Inc. caused to
be filed a Certificate of Formation with the
Delaware Secretary of State, thus forming
Malek LLC, a Delaware limited liability com-
pany under the Act. The certificate of forma-
tion is a relatively brief and formal document
that is the first statutory step in creating the
LLC as a separate legal entity.? The certifi-
cate does not contain a comprehensive agree-
ment among the parties, and the statute
contemplates that the certificate of formation
is to be complemented by the terms of the
Agreement.’

Next, Elf, Jaffari and Malek, Inc. entered
into a series of agreements providing for the
governance and operation of the joint ven-
ture. Of particular importance to this litiga-
tion, Elf, Malek, Inc., and Jaffari entered
into the Agreement, a comprehensive and

3. Manufactures of airplanes and missiles use
maskants in the process of chemical milling in
order to reduce the weight of their products.
Chemical milling is a process where a caustic
substance is placed on metal parts in order to
dissolve the metal with which it comes into con-
tact. Maskants are used to protect those areas of
metal intended to be preserved.

4, See 6 Del.C.§ 18-201.

5. See 6 Del.C. § 18-201(d), which provides:
A limited liability company agreement may be
entered into either before, after or at the time of
the filing of a certificate of formation and, wheth-

integrated document® of 38 single-spaced
pages setting forth detailed provisions for
the governance of Malek LLC, which is not
itself a signatory to the Agreement. EIf and
Malek LLC entered into an Exclusive Dis-
tributorship Agreement in which EIf would
be the exclusive, worldwide distributor for
Malek LLC. The Agreement provides that
Jaffari will be the manager of Malek LLC.
Jaffari and Malek LLC entered into an em-
ployment agreement providing for Jaffari’s
employment as chief executive officer of Ma-
lek LLC.

The Agreement is the operative document
for purposes of this Opinion, however. Un-
der the Agreement, Elf contributed $1 mil-
lion in exchange for a 30 percent interest in
Malek LLC. Malek, Inc. contributed its
rights to the water-based maskant in ex-
change for a 70 percent interest in Malek
LLC.

The Agreement contains an arbitration
clause covering all disputes. The clause,
Section 18.8, provides that “any controversy
or dispute arising out of this Agreement, the
interpretation of any of the provisions hereof,
or the action or inaction of any Member or
Manager hereunder shall be submitted to
arbitration in San Francisco, California....”
Section 13.8 further provides: “No action ...
based upon any claim arising out of or relat-
ed to this Agreement shall be instituted in
any court by any Member except (a) an
action to compel arbitration ... or (b) an
action to enforce an award obtained in an
arbitration proceeding....” The Agreement
also contains a forum selection clause, Sec-
tion 13.7, providing that all members consent
to: “exclusive jurisdiction of the state and
federal courts sitting in California in any

er entered into before, after or at the time of
such filing, may be made effective as of the
formation of the limited liability company or at
such other time or date as provided in the limit-
ed liability company agreement.

6. See the definition section of the statute, 6 Del.C.
§ 18-101(7), defining the term “limited liability
company agreement” as ‘‘any agreement ... of
the ... members as to the affairs of a limited
liability company and the conduct of its busi-
ness,” and setiing forth a nonexclusive list of
what it may provide.




action on a claim arising out of, under or in
connection with this Agreement or the trans-
actions contemplated by this Agreement,
provided such eclaim is not required to be
arbitrated pursuant to Section 18.8”; and
personal jurisdiction in California. The Dis-
tribution Agreement containg no forum selec-
tion or arbitration clause.

Elf’'s Suit in the Court of Chancery

On April 27, 1998, Elf sued Jaffari and
Malek LLC, individually and derivatively on
behalf of Malek LLC, in the Delaware Court
of Chancery, seeking equitable remedies.
Among other claims, EIf alleged that Jaffari
breached his fiduciary duty to Malek LLC,
pushed Malek LLC to the brink of insolvency
by withdrawing funds for personal use, inter-
fered with business opportunities, failed to
make disclosures to Elf, and threatened to
make poor quality maskant and to violate
environmental regulations. EIf also alleged
breach of contract, tortious interference with
prospective business relations, and (solely as
to Jaffari) fraud.

The Court of Chancery granted defen-
dants’ motion to dismiss based on lack of
subject matter jurisdiction.” The court held
that Elf's claims arose under the Agreement,
or the transactions contemplated by the
agreement, and were directly related to Jaf-
fari’s actions as manager of Malek LLCZ2
Therefore, the court found that the Agree-
ment governed the question of jurisdiction
and that only a court of law or arbitrator in
California is empowered to decide these
claims.® EIf now appeals the order of the
Court of Chancery dismissing the complaint.

Contentions of the Parties

Elf claims that the Court of Chancery
erred in holding that the arbitration and
forum selection clauses in the Agreement
governed, and thus deprived that court of

7. See EIf Atochem, C.A. No. 16320, Letter Op. at
8.

8. Seeid. at7.
9. Seeid. at 7-8.

10. See 6 Del.C. § 18-109(d), which provides:
In a written limited liability company agreement
or other writing, a manager or member may
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jurisdietion to adjudicate all of Elf's claims,
including its derivative claims made on behalf
of Malek LLC. EIf contends that, since Ma-
lek LLC is not a party to the Agreement, it
is not bound by the forum selection provi-
sions. EIf also argues that the court erred in
failing to classify its claim as derivative on
behalf of Malek LLC against Jaffari as man-
ager. Therefore, EIf claims that the Court
of Chancery should have adjudicated the dis-
pute. Finally, EIf argues that the dispute
resolution clauses of the Agreement are in-
valid under Section 109(d) of the Aet, which,
it alleges, prohibits the parties from vesting
exclusive jurisdiction in a forum outside of
Delaware. X

Defendants claim that EIf contracted with
Malek, Inc. and Jaffari that all disputes that
arise out of, under, or in connection with the
Agreement must be resolved exclusively in
California by arbitration or court proceed-
ings. Defendants allege that the character-
ization of Elf’s claim as direct or derivative is
irrelevant, as the Agreement provides that
the members would not institute “any” action
at law or equity except one to compel arbi-
tration, and that any such action must be
brought in California. Defendants also ar-
gue that, in reality, Elf's claims are direct,
not derivative, claims against its fellow LLC
members, Malek, Inc. and Jaffari.

With regard to the validity of Section 13.7,
defendants argue that Section 18-109(d) of
the Act is a permissive statute and does not
prohibit the parties from vesting exclusive
jurisdiction outside of Delaware. Thus, de-
fendants assert that the Court of Chancery
correctly held that the dispute resolution
provisions of the Agreement are valid and
apply to bar EIf from seeking relief in Dela-
ware.

General Summary of Background
of the Act

The phenomenon of business arrange-
ments using “alternative entities” has been

consent to be subject to the nonexclusive juris-
diction of the courts of, or arbitration in, a speci-
fied jurisdiction, or the exclusive jurisdiction of
the courts of the State of Delaware, or the exclu-
sivity of arbitration in a specified jurisdiction or
the State of Delaware. ...

(Emphasis added.)
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developing rapidly over the past several
years. Long gone are the days when busi-
ness planners were confined to corporate or
partnership structures.

Limited partnerships date back to the 19th
Century. They became an important and
popular vehicle with the adoption of the Uni-
form Limited Partnership Act in 1916. Sixty
years later, in 1976, the National Conference
of Commissioners on Uniform State Laws
approved and recommended to the states a
Revised Uniform Limited Partnership Act
(“RULPA”), many provisions of which were
modeled after the innovative 1978 Delaware
Limited Partnership (LP) Act. Difficulties
with the workability of the 1976 RULPA
prompted the Commissioners to amend
RULPA in 1985.1

To date, 48 states and the District of Co-
lumbia have adopted the RULPA in either
its 1976 or 1985 form.”? Delaware adopted
the RULPA with innovations designed to
improve upon the Commissioners’ product.!®
Since 1983, the General Assembly has
amended the LP Act eleven times, with a
view to continuing Delaware’s status as an
innovative leader in the field of limited part-
nerships.

11. Robert J. Haft and Peter M. Fass, The Limited
Partnership as an Imvestment Vehicle for Tax—
Advantaged Investments, in Tax-Advantaged Secu-
rities § 15.01 (1996).

12. See Revised Uniform Limited Partnership Act
(1976) with the 1985 Amendments, Table of Jur-
isdictions Wherein Act Has Been Adopted.

13. Sée Haft & Fass, supra note 11, at § 15.01.

14. See 1 Larry E. Ribstein & Robert R. Keatinge,
Ribstein and Keatinge on Limited Liability Com-
panies, § 2.02, at 2 (1998); Martin I. Lubaroff &
Paul M. Altman, Delaware Limited Liability Com-
panies, in Delaware Law of Corporations & Busi-
ness Organizations, § 20.1 (R. Franklin Balotti &
Jesse A. Finkelstein eds., 1998).

15. See 1 James D. Cox et al., Corporations,
§ 1.12, at 1.37-.38 (1999).

16. Lubaroff & Aliman, supra note 14, at § 20.1.

17. The Delaware LP Act is codified in Chapter 17
of Title 6 of the Delaware Code, and the Dela-
ware LLC Act is codified in Chapter 18 of Title 6
of the Delaware Code.

The Delaware Act was adopted in October
1992. The Act is codified in Chapter 18 of
Title 6 of the Delaware Code. To date, the
Act has been amended six times with a view
to modernization. The LLC is an attractive
form of business entity because it combines
corporate-type limited lability with partner-
ship-type flexibility and tax advantages.*
The Act can be characterized as a “flexible
statute” because it generally permits mem-
bers to engage in private ordering with sub-
stantial freedom of contract to govern their
relationship, provided they do not contravene
any mandatory provisions of the Act.®® In-
deed, the LLC has been characterized as the
“best of both worlds.” 16

The Delaware Act has been modeled on
the popular Delaware LP Act.l” In fact, its
architecture and much of its wording is al-
most identical to that of the Delaware LP
Act.®® Under the Act, a member of an LLC is
treated much like a limited partner under the
LP Act.® The policy of freedom of contract
underlies both the Act and the LP Act20

In August 1994, nearly two years after the
enactment of the Delaware LLC Act, the
Uniform Law Commissioners promulgated
the Uniform Limited Liability Company Act
(ULLCA).2! To coordinate with later devel-

18. See Lubaroff & Altman, supra note 14, at
§ 20.3.

19. See id. (citing 6 Del.C. §§ 18-209, 18-301, 18~
302, 18-305, 18-306, 18-501, 18-502, 18-603,
18-607, 18-705, 18-803, 18-804, 18-1001, and
18-1101(c)).

20, See id. at § 20.4; compare 6 Del.C. § 18-
1101(b) (“It is the policy of ... [the LLC Act] to
give the maximum effect to the principle of free-
dom of contract and to the enforceability of
limited liability company agreements.”) with 6
Del.C. § 17-1101(c) (“It is the policy of ... [the
LP Act] to give maximum effect to the principle
of freedom of contract and to the enforceability
of partnership agreements.”).

21. Jennifer J. Johnson, Limited Liability for Law-
yers: General Partners Need Not Apply, 51 Bus.
Law. 85, n. 69 (1995). In addition to the ULL-
CA, a Prototype Limited Liability Company Act
(“Prototype Act’’) was drafted by the Subcommit-
tee on Limited Liability Companies of the ABA
Section of Business Law. The Prototype Act was
released in the Fall of 1993 and has formed the
basis for several LLC statutes enacted since that
time. See id.




opments in federal tax guidelines regarding
manager-managed LLCS, the Commission-
ers adopted minor changes in 19952 The
Commissioners further amended the ULLCA
in 1996. Despite its purpose to promote
uniformity and consistency, the ULLCA has
not been widely popular. In fact, only seven
jurisdictions have adopted the ULLCA since
its creation in 19942 A notable commenta-
tor on LLCs has argued that legislatures
should look to either the Delaware Act or the
Prototype Act created by the ABA when
drafting state statutes.?

Policy of the Delaware Act

The basic approach of the Delaware Act is
to provide members with broad discretion in
drafting the Agreement and to furnish de-
fault provisions when the members’ agree-
ment is silent?® The Act is replete with
fundamental provisions made subject to mod-
ification in the Agreement (e.g. “unless other-
wise provided in a limited liability company
agreement. .. .”).%

Although business planners may find com-
fort in working with the Aect in structuring
transactions and relationships, it is a some-
what awkward document for this Court to
construe and apply in this case. To under-
stand the overall structure and thrust of the
Act, one must wade through provisions that
are prolix, sometimes oddly organized, and
do not always flow evenly. Be that as it may

22. Carter G. Bishop, The Uniform Limited Liabil-
ity Company Act: Summary & Analysis, 51 Bus.
Law. 51 (1995).

23. To date, the seven jurisdictions that have
adopted the ULLCA are Alabama, South Dakota,
the U.S. Virgin Islands, Hawaii, South Carolina,
Vermont, and West Virginia. See Uniform Limit-
ed Liability Company Act (1995), Table of Juris-
dictions Wherein Act Has Been Adopted and
additional information provided by the Uniform
Law Commissioners (Mar. 17, 1999).

24, See Larry E. Ribstein, A Critique of the Uni-
form Limited Liability Company Act, 25 Stetson
L.Rev. 311, 329 (1995).

25, See Lubaroff & Altman, supra note 14, at
§ 20.4. According to Lubaroff & Altman, “‘the Act
gives members virtually unfettered discretion to
define contractually their business understand-
ing, and then provides assurance that their un-
derstanding will be enforced in accordance with
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as a problem in mastering the Act as a
whole, one returns to the narrow and dis-
crete issues presented in this case.

Freedom of Contract

Il Section 18-1101(b) of the Act, like the
essentially identical Section 17-1101(c) of the
LP Act, provides that “[ijt is the policy of
[the Act] to give the maximum effect to the
principle of freedom of contract and to the
enforceability of limited liability company
agreements.” Accordingly, the following ob-
servation relating to limited partnerships ap-
plies as well to limited liability companies:

The Act’'s basic approach is to permit
partners to have the broadest possible dis-
cretion in drafting their partnership
agreements and to furnish answers only in
situations where the partners have not ex-
pressly made provigions in their partner-
ship agreement. Truly, the partnership
agreement is the cornerstone of a Dela-
ware limited partnership, and effectively
constitutes the entire agreement among
the partners with respect to the admission
of partners to, and the creation, operation
and termination of, the limited partner-
ship. Onee partners exercise their con-
tractual freedom in their partnership
agreement, the partners have a great deal
of certainty that their partnership agree-
ment, will be enforeced in accordance with
its terms. ¥

the terms of their limited liability company
agreement.” Id.

26. See, e.g., 6 Del.C. 8§ 18-107, 18-204(b), 18-
209(b), 18-301(d), 18-302(d), 18-304(a) & (b),
18-402, 18-403, 18-404(d), 18-502(a) & (b), 18-
503, 18-504, 18-605, 18-606, 18-702(a), (b) &
(d), 18-704(b), 18-801(a)(4) & (b), 18-803(a),
and 18-804(2)(2) & (3). For example, members
are free to contract among themselves concern-
ing management of the LLC, including who is to
manage the LLC, the establishment of classes of
members, voting, procedures for holding meet-
ings of members, or considering matters without
a meeting. See Lubaroff & Altman, supra note
14, at § 20.4.

27. Martin 1. Lubaroff & Paul Altman, Delaware
Limited Partnerships § 1.2 (1999) (footnote omit-
ted). In their article on Delaware limited liabili-
ty companies, Lubaroff and Altman use virtually
identical language in describing the basic ap-
proach of the LLC Act. Clearly, both the LP Act
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In general, the commentators observe that
only where the agreement is inconsistent
with mandatory statutory provisions will the
members’ agreement be invalidated.® Such
statutory provisions are likely to be those
intended to protect third parties,?® not neces-
sarily the contracting members. As a frame-
work for decision, we apply that principle to
the issues before us, without expressing any
views more broadly.®

The Arbitration and Forum Selection
Clauses in the Agreement are a Bar to
Jurisdiction in the Court of Chancery

In vesting the Court of Chancery with
Jjurisdiction, the Act accomplished at least
three purposes: (1) it assured that the Court

and the LLC Act are uniform in their commit-
ment to “maximum flexibility.” See Lubaroff &
Altman, supra note 14, at § 20.4.

28. See Ribstein & Keatinge, supra note 14, at
§ 4.16, at 27.

29. Seeid.

30. See Paramount Communications Inc. v. QVC
Network Inc., Del.Supr., 637 A.2d 34, 51 (1994)
(“It is the nature of the judicial process that we
decide only the case before us...."”).

31. The Court of Chancery has the traditional
jurisdiction of equity in England and such addi-
tional jurisdiction as shall be conferred by the
legislature. See Del. Const. art. IV, § 10 (“This
court shall have all the jurisdiction and powers
vested by the laws of this State in the Court of
Chancery.”); Del. Const. art. IV, § 17 (“The
General Assembly, notwithstanding anything
contained in this Article, shall have power to
repeal or alter any Act of the General Assembly
giving jurisdiction to ... the Court of Chancery,
in any matter, or giving any power to either of
the said courts. The General Assembly shall also
have power to confer upon the ... Court of
Chancery jurisdiction and powers in addition to
those hereinbefore mentioned.”’); Beals v. Wash-
ington Int’l, Inc., Del.Ch., 386 A.2d 1156, 1159~
60 (1978) (holding in the absence of legislative
finding and action, Court of Chancery will not
alter historical limitation on its jurisdiction and
impose punitive damages in stockholder deriva-
tive suit); Box v. Box, Del.Supr., 697 A.2d 395,
399 n. 12 (1997) (citing Beals, 386 A.2d 1156)
(same).

32, See, e.g., Chapter 57, Title 10 of the Delaware
Code (“Uniform Arbitration Act”) (“A written
. agreement to submit to arbitration any contro-
versy existing at or arising after the effective
date of the agreement is valid, enforceable and

of Chancery has jurisdiction it might not
otherwise have because it is a court of limit-
ed jurisdiction that requires traditional equi-
table relief or specific legislation to act; 31 (2)
it established the Court of Chancery as the
default forum in the event the members did
not provide another choice of forum or dis-
pute resolution mechanism; and (8) it tends
to center interpretive litigation in Delaware
courts with the expectation of uniformity.
Nevertheless, the arbitration provision of the
Agreement in this case fosters the Delaware
policy favoring alternate dispute resolution
mechanisms, including arbitration. Such
mechanisms are an important goal of Dela-
ware legislation,® court rules,?® and jurispru-
denee

irrevocable, save upon such grounds as exist at
law or in equity for the revocation of any con-
tract....”); Chapter 77, Title 6 of the Delaware
Code (“Voluntary Alternative Dispute Resolution
Act”) (party files certificate with Secretary of
State accepting ADR for purposes of “resolv[ing]
business disputes without litigation and to per-
mit parties to agree, prior to any disputes aris-
ing between them, to utilize alternative dispute
resolution. ...”); Chapter 95, Title 11 of the De-
laware Code (‘‘Victim-Offender Mediation™) (es~
tablishing a Victim-Offender Mediation Commit-
tee for purpose of establishing ‘‘victim-offender
mediation programs to help meet the need for
alternatives to the courts for the resolution of
certain criminal offenses....”); 18 Del.C. § 331
(mandating arbitration of disputes involving
homeowners’ insurance coverage); 18 Del.C.
§ 332 (“providing right to arbitration of disputes
involving health insurance coverage’); 21 Del.C.
2118() (“Registration of Vehicles”) (“Every in-
surance policy issued under this section shall
require the insurer to submit to arbitration ...
any claims for losses or damages....”); 19
Del.C. § 110 (“Department of Labor”) (“It is
declared as the public policy of this State that
the best interests of the people of the State are
served by the prevention or prompt settlement of
labor disputes ... and that the voluntary media-
tion of such disputes ... will tend to promote
permanent industrial peace and the health, wel-
fare, comfort and safety of the people of the
State.”’).

33. Seg, e.g., Super.Ct.Civ.R. 16.1 (providing com-
pulsory arbitration in all cases in which mone-
tary damages are $100,000 or less); Su-
per.Ct.Civ.R. 16.2 (providing any civil matter on
Superior Court docket is eligible for referral to
voluntary mediation); Ch.Ct.R. 174 (providing
voluntary. mediation in Court of Chancery).

34. See SBC fnteractive, Inc. v. Corporate Media
Partners, Del.Supr., 714 A.2d 758, 761 (1998)




Malek LLC’s Failure to Sign the Agree-
ment Does Not Affect the Members’
Agreement Governing Dispute Resolu-
tion

Elf argues that because Malek LLC, on
whose behalf Elf allegedly brings these
claims, is not a party to the Agreement, the
derivative claims it brought on behalf of Ma-
lek LLC are not governed by the arbitration
and forum selection clauses of the Agree-
ment.

BIf argues that Malek LLC came into
existence on October 29, 1996, when the par-
ties filed its Certificate of Formation with the
Delaware Secretary of State. The parties
did not sign the Agreement until November
4, 1996. EIf contends that Malek LLC exist-
ed as an LLC as of October 29, 1996, but
never agreed to the Agreement because it
did not sign it. Because Malek LLC never
expressly assented to the arbitration and fo-
rum selection clauses within the Agreement,
Elf argues it can sue derivatively on behalf of
Malek LLC pursuant to 6 Del.C. § 18-1001.%

Il We are not persuaded by this argu-
ment. Section 18-101(7) defines the limited
liability company agreement as “any agree-
ment, written or oral, of the member or mem-
bers as to the affairs of a limited liability
company and the conduct of its business.” %
Here, Malek, Inc. and Elf, the members of
Malek LLC, executed the Agreement to car-
ry out the affairs and business of Malek LLC

(holding that public policy of Delaware favors
arbitration and doubt as to arbitrability is to be
resolved in favor of arbitration); Graham v. State
Farm Ins. Co., Del.Supr., 565 A.2d 908, 911
(1989) (same); Action Drug Co. v. R. Baylin Co.,
Del.Ch., C.A. No. 9383, Berger, V.C., 1989 WL
69394 (June 19, 1989), Mem.Op. at 3 (same);
Pettinaro Constr. Co., Inc. v. Harry C. Partridge,
Jr. & Sons, Inc., Del.Ch., 408 A.2d 957, 961-63
(1979) (holding any doubt as to arbitrability is to
be resolved in favor of arbitration).

35. 6 Del.C. § 18-1001 provides: “Right to bring
action. A member may ... bring an action in
the Court of Chancery in the right of a limited
liability company to recover a judgment in its
favor if managers or members with authority to
do so have refused to bring the action or if an
effort to cause those managers or members to
bring the action is not likely to succeed.”

36. 6 Del.C. § 18-101(7) (emphasis added).
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and to provide for arbitration and forum
selection.

Notwithstanding Malek LLC’s failure to
sign the Agreement, Elf's claims are subject
to the arbitration and forum selection clauses
of the Agreement. The Act is a statute
designed to permit members maximum flexi-
bility in entering into an agreement to gov-
ern their relationship.?” It is the members
who are the real parties in interest. The
LLC is simply their joint business vehicle.
This is the contemplation of the statute in
prescribing the outlines of a limited lability
company agreement.

Classification by Elf of its Claims
as Derivative is Irrelevant

Bl argues that the Court of Chancery
erred in failing to classify its claims against
Malek LLC as derivative. EIf contends that,
had the ecourt properly characterized its
claims as derivative instead of direct, the
arbitration and forum selection clauses would
not have applied to bar adjudication in Dela-
ware.

Il [n the corporate context, “the de-
rivative form of action permits an individual
shareholder to bring ‘suit to enforce a corpo-
rate cause of action against officers, directors
and third parties.’ ”®® The derivative suit is a
corporate concept grafted onto the limited
Liability company form.2® The Act expressly

37. See 6 Del.C. § 18-1101(b); Lubaroff & Alt-
man, supra note 14, at § 20.4.

38. See 6 Del.C. § 18-101(7); supra note 6.

39. Kamen v. Kemper Fin. Serv., 500 U.S. 90, 95,
111 S.Ct. 1711, 114 L.Ed.2d 152 (1991) (citation
omitted). See also Schleiff v. Baltimore & Ohio
R.R. Co., Del.Ch., 130 A.2d 321, 327 (1955) (in
derivative action, shareholder ‘“stands in the

“ shoes” of the corporation).

40. See 6 Del.C. § 18-1001 (imember of LLC may
bring derivative action); Gotham Partners, L.P. v.
Hallwood Realty Partners, L.P., Del.Ch., C.A. No.
15754-NC, Steele, V.C., 1998 WL 832631 (Nov.
10, 1998), Mem.Op. at n. 14 (stating that deriva-
tive suit is a corporate action grafted onto the
limited partnership form); see also Litman v.
Prudential-Bache Properties, Inc., Del.Ch., 611
A.2d 12, 15 (1992) (holding “the determination
of whether a fiduciary duty lawsuit is derivative
or direct in nature is substantially the same for
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allows for a derivative suit, providing that “a
member ... may bring an action in the
Court of Chancery in the right of a limited
liability company to recover a judgment in its
favor if managers or members with authority
to do so have refused to bring the action or if
an effort to cause those managers or mem-
bers to bring the action is not likely to
succeed.” ¥ Notwithstanding the Agreement
to the contrary, Elf argues that Section 18-
1001 permits the assertion of derivative
claims of Malek LL.C against Malek LLC’s
manager, Jaffari,

Il Although EIf correctly points out that
Delaware law allows for derivative suits
against management of an LLC, EXf con-
tracted away its right to bring such an action
in Delaware and agreed instead to dispute
resolution in California. That is, Section 13.8
of the Agreement specifically provides that
the parties (i.e, Elf) agree to institute “[n]o
action at law or in equity based upon any
claim arising out of or related to this Agree-
ment” except an action to compel arbitration
or to enforce an arbitration award.? Fur-
thermore, under Section 13.7 of the Agree-
ment, each member (i.e, Elf) “consent{ed] to
the exclusive jurisdiction of the state and
federal courts sitting in California in any
action on a claim arising out of, under or in
connection with this Agreement or the trans-
actions contemplated by this Agreement.” 4

Sections 13.7 and 13.8 of the Agreement do
not distinguish between direct and derivative

corporate cases as it is for limited partnership
"
cases”).

41. 6 Del.C.§ 18-1001.
In its

42, Agreement, § 13.8 (emphasis added).
entirety, § 13.8 provides:

Disputed Matters.

Except as otherwise provided in this Agree-
ment, any controversy or dispute arising out of
this Agreement, the interpretation of any of the
provisions hereof, or the action or inaction of
any Member or Manager hereunder shall be
submitted to arbitration in San Francisco, Cal-
ifornia before the American Arbitration Associ-
ation under the commercial arbitration rules
then obtaining of said Association. Any award
or decision obtained from any such arbitration
proceeding shall be final and binding on the
parties, and judgment upon any award thus
obtained may be entered in any court having
jurisdiction thereof. No action at law or in

claims. They simply state that the members
may not initiate any claims outside of Cali-
fornia. EIf initiated this action in the Court
of Chaneery in contravention of its own con-
tractual agreement. As a result, the Court
of Chancery correctly held that all claims,
whether derivative or direct, arose under, out
of or in connection with the Agreement, and
thus are covered by the arbitration and fo-
rum selection clauses.

This prohibition is so broad that it is dis-
positive of Elf’s claims (counts IV, V and VI
of the amended complaint) that purport to be
under the Distributorship Agreement that
has no choice of forum provision. Notwith-
standing the fact that the Distributorship
Agreement is a separate document, in reality
these counts are all subsumed under the
rubric of the Agreement’s forum selection
clause for any claim “arising out of” and
those that are “in connection with” the
Agreement or transactions “contemplated
by” or “related to” that Agreement under
Sections 13.7 and 13.8. We agree with the
Court of Chancery’s decision that:

plaintiffs’s claims arise under the LLC
Agreement or the transactions contemplat-
ed by the Agreement, and are directly
related to Jaffari’s “action or inaction” in
connection with his role as the manager of
Malek. Plainly, all of plaintiff’s claims re-
volve around Jaffari’s conduct (or miscon-
duct) as Malek’s manager. Virtually all

equity based upon any claim arising out of or
related to this Agreement shall be instituted in
any court by any Member except (a) an action
to compel arbitration pursuant to this Section
13.8 or (b) an action to enforce an award
obtained in an arbitration proceeding in accor-
dance with this Section 13.8.
Agreement, § 13.8.
43. Agreement, § 13.7 (emphasis added). In its
entirety, § 13.7 provides:

Jurisdiction.

Each Member hereby consents to the exclusive
jurisdiction of the state and federal courts sit-
ting in California in any actien on a claim
arising out of, under or in connection with this
Agreement or the transactions contemplated by
this Agreement, provided such claim is not
required to be arbitrated pursuant to Section
13.8. Each member further agrees that per-
sonal jurisdiction over him or her may be
effected by service of process, and that when




the remedies that plaintiff seeks bear di-
rectly on Jaffari’s duties and obligations
under the LLC Agreement. Plaintiff's
complaint that “Jaffari ... has totally dis-
regarded his obligations under the LLC
Agreement” also lends support to my con-
clusion.*

The Court of Chancery was correct in hold-
ing that Elf’s claims bear directly on Jaffari’s
duties and obligations under the Agreement.
Thus, we decline to disturb its holding.

The Argument that Chanéery Has “Spe-
cial” Jurisdiction for Derivative
Claims Must Fail

EIf claims that 6 Del.C. §§ 18-110(a), 18-
111 and 18-1001 vest the Court of Chancery
with subject matter jurvisdiction over this dis-
pute. According to Elf, the Act grants the
Court of Chancery subject matter jurisdic-
tion over its claims for breach of fiduciary
duty and removal of Jaffari, even though the
parties contracted to arbitrate all such claims
in California. In effect, Elf argues that the
Act affords the Court of Chancery “special”
jurisdiction to adjudicate its claims, notwith-
standing a clear contractual agreement to the
contrary.

Il Again, we are not persuaded by Elf's
argument. BIf is correct that 6 Del.C.
§§ 18-110(a) and 18-111 vest jurisdiction
with the Court of Chancery in actions involv-
ing removal of managers and interpreting,
applying or enforcing LLC agreements re-
spectively. As noted above, Section 18-1001
provides that a party may bring derivative
actions in the Court of Chancery. Such a
grant of jurisdiction may have been constitu-
tionally necessary if the claims do not fall
within the traditional equity jurisdiction.*
Nevertheless, for the purpose of designating
a more convenient forum, we find no reason
why the members cannot alter the default

so made shall be as if served upon him or her
personally within the State of California.
Agreement, § 13.7.

44, EIf Atochem, C.A. No. 16320, Letter Op. at 7
(emphasis in original).

45. See text, supra note 31.
46. See 6 Del.C. 8§ 18-110(a).
47. See 6 Del.C § 18-1101(b).

295

jurisdictional provisions of the statute and
contract away their right fo file suit in Dela-
ware.

Il For example, EIf argues that Section
18-110(a), which grants the Court of Chan-
cery jurisdiction to hear claims involving the
election or removal of a manager of an LLC,
applies to the case at bar because EIf is
seeking removal of Jaffari®® While EIf is
correct on the substance of Section 18-110(a),
EIf is unable to convinee this Court that the
parties may not contract to avoid the applica-
bility of Section 18-110(a). We hold that,
because the policy of the Act is to give the
maximum effect to the principle of freedom
of contract and to the enforceability of LLC
agreements, the parties may contract to
avoid the applicability of Sections 18-110(a),
18-111, and 18-1001%" Here, the parties
contracted as clearly as practicable when
they relegated to California in Section 13.7
“any” dispute “arising out of, under or in
connection with [the] Agreement or the
transactions contemplated by [the] Agree-
ment. ...” *® Likewise, in Section 13.8: “/njo
action at law or in equity based upon any
claim arising out of or velated to”* the
Agreement may be brought, except in Cali-
fornia, and then only to enforce arbitration in
California.

Our conclusion is bolstered by the fact that
Delaware recognizes a strong public policy in
favor of arbitration.?® Normally, doubts on
the issue of whether a particular issue is
arbitrable will be resolved in favor of arbitra-
tion5* In the case at bar, we do not believe
there is any doubt of the parties’ intention to
agree to arbitrate all disputed matters in
California. If we were to hold otherwise,
arbitration clauses in existing LLC agree-
ments could be rendered meaningless. By
resorting to the alleged “special” jurisdiction

48. Agreement, § 13.7.
49. Agreement, § 13.8 (emphasis added).
50. See text, supra notes 32-34.

51. See SBC Interactive, Inc., 714 A.2d at 761.
But see First Options of Chicago, Inc. v. Kaplan,
514 U.S. 938, 943, 115 S.Ct. 1920, 131 L.Ed.2d
985 (1995) (holding that arbitration award will
be enforced only where the parties have agreed
to submit to arbitration).
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of the Court of Chancery, future plaintiffs
could avoid their own arbitration agreements
simply by couching their claims as derivative.
Such a result could adversely affect many
arbitration agreements already in existence
in Delaware.

Validity of Section 13.7 of the Agreement
under 6 Del.C. § 18-109(d)

Eif argues that Section 13.7 of the Agree-
ment, which provides that each member of
Malek LLC “consents to the exclusive juris-
diction of the state and federal courts sitting
in California in any action on a claim arising
out of, under or in connection with this
Agreement or the transactions contemplated
by this Agreement ...” is invalid under De-
laware law. EIf argues that Section 13.7 is
invalid because it violates 6 Del.C. § 18-
109(d).

Il Subsection 18-109(d) is part of Sec-
tion 18-109 relating to “Service of process on
managers and liquidating trustee.” It pro-
vides:

In a written limited liability company

agreement or other writing, a manager or

member may consent to be subject to the
nonexclusive jurisdiction of the courts of,
or arbitration in, a specified jurisdiction, or
the exclusive jurisdiction of the courts of
the State of Delaware, or the exclusivity of
arbitration in a specified jurisdietion or the
State of Delaware. . .. %

Section 18-109(d) does not expressly state
that the parties are prohibited from agreeing
to the exclusive subject matter jurisdiction of
the courts or arbitration fora of a foreign
jurisdiction, Thus, EIf contends that Section
18-109(d) prohibits vesting exclusive jurisdic-
tion in a court outside of Delaware, which the
parties have done in Section 13.7.

52. 6Del.C. § 18-109(d) (emphasis added).
53. 6 Del.C. 8§ 18-109(d).

54. See Delaware Citizens for Clean Air v. Water
and Air Resources Comm’n, Del.Super., 303 A.2d
666, 667, aff'd, Del.Supr., 310 A.2d 128 (1973)
(“While the words ‘shall’ and ‘may’ do not al-

We decline to adopt such a strict reading
of the statute. Assuming, without deciding,
that Section 109(d) relates to subject matter
Jjurigdietion and not merely in personam jur-
isdiction, it is permissive in that it provides
that the parties “may” agree to the non-
exclusive jurisdiction of the courts of a for-
eign jurisdiction or to submit to the exclusive
jurisdiction of Delaware3® In general, the
legislature’s use of “may” connotes the volun-
tary, not mandatory or exclusive, set of op-
tions.® The permissive nature of Section
18-109(d) complements the overall policy of
the Aect to give maximum effect to the par-
ties’ freedom of contract.5® Although Section
18-109(d) fails to mention that the parties
may agree to the exclusive jurisdiction of a
foreign jurisdiction, the Act clearly does not
state that the parties must agree to either
one of the delineated options for subject mat-
ter jurisdiction. Had the General Assembly
intended to prohibit the parties from vesting
exclusive jurisdiction in arbitration or court
proceedings in another state, it could have
proscribed such an option. The Court of
Chancery did not err in declining to strike
down the validity of Section 13.7 or Section
13.8 of the Agreement.

Conclusion

We affirm the judgment of the Court of
Chancery dismissing EIf Atochem’s amended
complaint for lack of subject matter jurisdic-
tion.

ways by themselves determine the mandatory or
permissive character of a statute, it is generally
presumed that the word ‘shall’ indicates a man-
datory requirement.'")

55. See 6 Del.C. § 18~-1101(b).




