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VEASEY, Justice, erroneous, harm-as we view the error asBefore Chief
HOLLAND, BERGER, and complaintSTEELE less in this case because the
JACOBS, Justices, constituting the Court claim whichany upondoes not set forth
en Banc. Ingranted. opinion,relief can be its the

theChancery properlyof found onCourt
VEASEY, Chief Justice: that have nopleaded plaintiffsfacts the

brought purport-Plaintiff-stockholders a right allegedcontractual to theseparate
in Chancery,ed class action the Court of money arisinglost time-value of out of

alleging that the members of the board of closingin the of a tender offer.extensions
corporationdirectors of their breached inThese extensions were made connection

fiduciary by agreeingtheir to a 22-duties merger plaintiffs’ righta where the towith
day in adelay closing proposed merger. any payment mergerof the consideration

delaycontend that thePlaintiffs harmed had not at the time the extensionsripened
them due to the lost time-value of the cash granted. rightNo other individual ofwere
paid for their shares. The Court of Chan- having inthese stockholders been asserted
cery granted the motion todefendants’ correctlyitcomplaint,the was dismissed.

grounddismiss on the sole that the claims
affirming judgmentIn the of the trialwere, most,”“at corporationclaims of the

having correctlycourt as dismissed thewere,being derivatively. Theyasserted
complaint, onlyreverse its dismissalwethus, held not to be direct claims of the

remand this action toprejudice.1with Westockholders, individually. Thereupon, the
Chancerythe Court of with directions toplaintiffsCourt held that the lost then-

provideamend its order of dismissal tostanding bringto theythis action when
(a) for failurethat: the action is dismissedtendered their inshares connection with

canmerger. uponthe to state a claim which relief be
(b)granted; and that the dismissal is with-Although legalthe trial court’s

Thus, will anprejudice. plaintiffsout haveanalysis of whether complaint allegesthe a
ifopportunity replead,to warranted underdirect or derivative claim reflects some

Chanceryof Rule 11.Courtconcepts priorin our jurisprudence, we
conceptsbelieve those are not andhelpful

Factsregardedshould be as erroneous. We set
TooleyPatrick and Kevin Lewis are for-in Opinionforth this law to appliedthe be

Donaldson,minoritymer stockholders ofhenceforth in determining whether a
(DLJ),Jenrette,Lufkin & Inc. a Delawarestockholder’s claim is or direct.derivative

incorporation engaged investment bank-solelyThat issue must turn on the follow­
(1)ing questions: ing. acquired byDLJallegedwho suffered the was Credit Suisse

(the (Credit Suisse)harm corporation suingor the stock­ Group in the Fall of 2000.
(2)holders, individually); and Financial,who would acquisition,Before that AXA

the any recoveryreceive benefit of or oth­ Ine.(AXA), owned 71% of DLJwhich
(theremedy corporationer or the stock­ stock, controlled DLJ. Pursuant to a stock-

holders, individually)? agreementholder between AXA and Cred-
Suisse, agreed exchangeit AXA to withTo the extent we have concluded that

stockholdingsits DLJ for aanalysistrial of Credit Suissethe court’s the direct vs.
dichotomy regardedderivative should be mix of stock and cash. The consideration

Chancery1. See Court of RuleSince the order of dismissal here did not the merits.
prejudice, 41(b)(2).state that it was without it is

operate adjudication upondeemed to as an
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standing bringto thelack ofplaintiffs’ofby primarilyAXA consistedreceived
Thus,therein. whenup one-third of the assertedCash made claimsstock.

shares, theyto lostSuisse intended theirpurchase price. plaintiffsCredit tendered
remaining minority interests ofacquire Chancerythe Ruleofstanding under Court

a cashthroughstockpublicly-held DLJ rule.23.1, holdingcontemporaneousthe
offer, by mergera of DLJfollowedtender is that theruling appealbefore us onThe

subsidiary.into a Credit Suisse derivative, purportedlyclaim isplaintiffs’
The Court ofon behalf of DLJ.broughtperset atpricetender offer wasThe $90

ju-confusingChancery, relying upon ourtoin The tender offer wasshare cash.
dichot-its commencement. on theexpire days risprudence20 after direct/derivative

however, followingauthor-merger agreement,The on theomy, based its dismissal
First, Credittypesized two of extensions. delay all“Because this affectedground:

unilaterally extend the tenderSuisse could injuryequally, plaintiffs’shareholdersDLJ
met,notif conditions wereoffer certain is,this actioninjury,not a andspecialwas

approvals or cer-regulatoryas SECsuch action,thus, at most.”3a derivative
Alternatively,obligations.paymenttain

they suf­argue that havePlaintiffsagree toSuisse couldDLJ and Credit
hadinjury” theybecause“specialfered aofacceptance by Credit Suissepostpone

to receive thealleged rightcontractualanby minoritythe stock-DLJ stock tendered
perof sharemerger consideration $90holders.

22-day delay arisingsuffering thewithout
typesofavailed itself bothSuisseCredit mergerthethe extensions underout ofclosing of thepostponeto theof extensions

opiniontrial court’sagreement. But theinitial-offer. The tender offer wastender
plaintiffsthatconvincingly demonstrates2000,5, butly expireto on Octoberset
that hadrightcontractualhad no suchfive-daythe unilat-Suisse invokedCredit

wereat the time the extensionsripenedagreement.in theprovidederal extension
into:enteredLater, DLJ andby agreement between

Here, •plaintiffs haveit is clear thatSuisse, amergerthepostponeditCredit
bring aright toseparateno contractualto closeso that it was then setsecond time

claim, they do not assertdirect and2, 2000.on November
mergerrights under thecontractualextensionchallenge the secondPlaintiffs

First, merger agree-theagreement.They22-day delay.that resulted in a
any personsspecifically disclaimsmentproperlydelaythat was notcontend this

to thebeing partythird beneficiariesasminorityharmed stockhold-authorized and
Second, any contractualcontract.benefitting AXA.improperlyers while

thepaymentto ofrightshareholderrepresenting theThey damagesclaim
ripennot untilconsideration didmergerthrough the de-monéyof losttime-value

agreementthe werethe conditions oflay.
that CreditagreementThe statedmet.

Chancerythe ofThe Decision of Court required acceptnot toGroup wasSuisse
tender, or could extendany shares forChanceryofof the CourtThe order

offer, conditions—onethe under certainand the Memo-dismissing complaint,the
an extensionincludedbased,2 condition of whichit isupon whichOpinionrandum

betweenby agreementthe or terminationbased onthat the dismissal isstate

Jenrette, at *4.No. 3. Id.Tooley and2. v. Donaldson Lufkin
(Del.Ch.18414-NC, 2003 WL 203060A.Civ.

21, 2003).Jan.
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notPlaintiffs’ classification of the suit isGroupCredit Suisse and DLJ. Because
analysisinGroupCredit Suisse and DLJ did The trial court’s wasbinding.”5

agree however,to extend the hindered,tender it onbecause focusedfact offer
any right toperiod, payment plaintiffs injury”of asconfusing concept “specialthe

ripencould have did not until this new- determining a claim isthe test for whether
ly negotiated period was over. The court’sderivative or direct. The trial
merger agreement only bindingbecame premise was as follows:

mutuallyand at the timeenforceable claim,bring plain­In order to a direct a
the ultimatelytendered shares were ac- experienced “specialtiff must have some
cepted payment by Credit Suissefor Int’l,injury.” [citing Lipton v. News 514

time,Group. It is at that inmoment (Del.1986)].1075, A specialA.2d 1079
3, 2000, companyNovember that the injury wrong separateis a that “is and

purchasebecame bound to the tendered byfrom that otherdistinct suffered
shares, making mutuallythe contract shareholders, wrong involving... or a a
enforceable. DLJ stockholders had no shareholder,rightcontractual of a such
individual right paymentcontractual to vote, majori­rightas the to or to assert

S, 2000,until November when their ten-
control,ty independentlywhich exists of

accepted payment.dered shares were for [citingany right corporation.”of theThus, they have no contractual basis to
Inc.,Moran v. Household Int’l. 490 A.2dchallenge delaya in closingthe of the

1059, (Del.Ch.1985), A.2d1070 500aff'duptender offer until Be-November 3.
(Del.1986 [1985])].61346cause this is the date the tendered

view, concept “specialIn our the ofaccepted payment,were theshares for
injury” Supremeinappearsthat someplaintiffscontract was not breached and

bring Chancerydo not have a contractual basis to and of cases is notCourt Court
a direct suit.4 helpful proper analyticalto a distinction

between direct and derivative actions. WeMoreover, no rightother individual of
conceptthe use of the ofdisapprovenowstockholder-plaintiffsthese allegedwas to

“special injury” analysis.a tool in thatasbyhave been violated the extensions.
That conclusion could have ended the

Analysis DistinguishProperThe toportendedcase because it a rul-definitive
Between Direct and Derivativeing plaintiffsthat have no claim whatsoev-

Actionsalleged.er on the facts But the defen-
argue, solelydants chose to trial court analysisand the must be based on theThe

decide, issue,standingchose to the which suffered the al-following questions: Who
anpredicatedis on assertion that this suingleged corporationharm —the or the

claim is a one asserted onderivative behalf individually whostockholder would—and
corporation,of the DLJ. recoveryof the or otherreceive the benefit

analysis is well im-remedy? simpleThisChancery correctlyThe of notedCourt
jurisprudence,7in but somebedded ourindependentlythat Court will exam-“[t]he

by injection ofcomplicatedhave itcaseswrong allegedine the nature of the and
concept ofamorphous confusingandtheany relief to make its own deter-potential

injury.”“specialthemination of suit’s classification....

(footnotes (emphasis add- 6. Id.4. Id. at omitted*3
ed)).

See, e.g., v. Western Indus-7. Kramer Pacific
tries, Inc., (Del.1988).546 A.2d 3485. Id.
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Chancellor, very Agos­ goThe in the recent to A whocorporation.the stockholder
case,8 correctly points out however,tino this and directly injured,is does retain

strongly that wesuggests should- disavow an actionright bringthe to individual for
concept “special injury.”the of In a schol­ injuries affecting legal rightshis or asher

law,analysis of hearly of this area the also aa Such claim is distinctstockholder.
inquirythat wheth­suggests the should be injury corporationfrom an caused to the

haser the stockholder demonstrated that suits,alone. In individual the recov-such
she has an that isinjuryhe or suffered not directly toery or other relief flows the

injury corporation.on an todependent the stockholders, the corporation.not to
In the context of a claim for breach of

an actionDetermining whether isfiduciary duty, Chancellor articulatedthe
derivative or direct is sometimes difficultinquiry “Lookingthe atas follows: the

body complaint considering many legal consequences,of the and has some ofthe and
wrong allegednature of the and the relief may.have expensive impactwhich an on

requested, plaintiffhas the demonstrated example,action.12 For ifpartiesthe to the
prevailor showingthat he she can without derivative, plaintiffsaction arean is the

injury to be­corporation?”9an the We required comply require­to thethen with
that is in ana­approach helpfullieve this 23.1,Chanceryof Rule thatments Court of

lyzing analysis:the of the whatprongfirst (a) ownership ofthe stockholder: retain
entity allegedor has theperson suffered (b)throughout litigation;sharesthe the

analysisprongharm? The thesecond of board;presuit on the andmake demand
logically follow.should (c) approval any settlement.obtain court of

Further, onlyifrecovery, any, flows totheHistory JurisprudenceA Brief of Our
corporation.the The decision whether a

gen­The derivative suit has been mayis or derivative be out­suit direct
erally “one of most inter­described as the Therefore, it iscome-determinative. nec­

accountabilityesting ingeniousand of
essary distinguishthat toa standard such

large organiza­for formalmechanisms
clear, simple consistentlyactions be and10 It a to bringtions.” enables stockholder

byappliedarticulated and our courts.corporationon behalf of the for harmsuit
Airlines, Inc.,13In Elster v. Americanto the a de­corporation.11done" Because

sought enjoin grantto thethe stockholderbroughtbeingrivative suit is on behalf of
options theystock becausecorporation, recovery, any,the the if must and exercise of

Hicks, 20020-NC, corporationdutyof be treatedAgostino8. v. No. Civ. A. to the should
11,(Del.Ch. 2004). maya thatWL as direct action be maintained2004 443987 March

by capacity.the in anholder individual
*443987, PrinciplesAgostino, Institute,7.9. 2004 WL at. The of2- American Law Cor-

porate Analysisexplainsfurther the focusChancellor that Governance: and Recommenda-
person entity 7.01(b)be on or to whom the §should the at 17.tions

duty Id. n. 54.relevant is owed. at *7 As
Industries, Inc.,id., 10. Kramer v. WesternAgostino,noted in this test is similar to Pacific
Clark, Corporate(quoting546 A.2d at 351 R.by Insti­that the Lawarticulated American

(1986)).(ALI), Law 639-40approvalwetute a that cited withtest
Donald, (Del.­673Grimes v. A.2d 1207in

:1996). asThe ALI test is follows­ 11. Id.
may brought in the nameA direct action be

Donald, (Del.­Grimes 673 A.2d at 121312. v.right injurya to redress anand of holder
1996).to,by, dulya owed thesustained or enforce

action in which the holder canholder. An
219, (Del.Ch.1953).showing 100 222prevail injury or breach 13. A.2dwithout an
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thepearsin a of her stock to have been intended to addresswould result dilution
Elster, injurypersonally. alleged injuryIn the tendscorporationfact that an to the
derivative, direct,to not be-was found be equallyshare of stockto diminish each

essentiallycause it was a claim of misman- assets or their value arecorporatebecause
agement of camecorporate assets. Then sense,diminished. In that the indirect

incomplication analysis:the the The out ofinjury arisingto the stockholders
alleged injuryheld that where the isCourt corporationthe comes aboutthe harm to

corporationto and toboth the the stock- Itsolely by stockholdings.virtue of their
holder, aallege “spe-the stockholder must any independentarise out of ordoes not

injury”cial a action.to maintain direct stockholders,direct harm to the individual-
“special injury,”The Court did not define ly. conceptThat is also inaccurate be-

By inimplication,however. decisions later direct,a claimcause individual of stock-
interpretedcases have Elster to mean that that harm todependholders does not on
injury”“special allegeda is where the corporationthe can also fall on all stock-

wrong uponis inflicted the stockholder therebyclaimequally,holders without the
alone or where the stockholder complains becoming a derivative claim.

wrong affectingof a a particular right.
International, Plc.,17LiptonIn v. NewsExamples a preemptive rightwould be as

injury”applied “specialthis Court the test.stockholder, rightsa ofinvolving control
There, begana acquiringstockholdercorporationthe wrong affectingor a the

corporation pre­shares in the defendantstockholder, holder,qua individual and not
sumably gain corporation.to control of thethe corporation.14
In response, corporationthe defendantCo.,15GettyIn Bokat v. Oil a stockhold-
agreed an with aexchangeto of its shareser of subsidiary brought againsta suit the
friendly buyer. exchangeDue to the andparentdirector of the forcorporation caus-
a onsupermajority voting requirementing subsidiarythe to invest its resources

actions, manage­certain thestockholderwastefully, resulting in a loss to the sub-
corporationment of the defendant ac­sidiary.16 The claim in Bokat was essen-

quired any changea inpowerveto overtially mismanagementfor of corporate as-
management.Therefore, anysets. the Court held that

recovery soughtmust be on behalf of the that theLiptonThe Court concluded
corporation, was, thus,and the claim found analytical distinguishingcritical issue in
to be derivative. direct and derivative actions is whether a

There,injury” alleged.“special has beendescribingIn mayhow a court distin-
“special injury”the found a becauseCourtactions,guish direct and derivative the

injuryanmanipulationthe board’s workedBokat Court stated that a suit must be
upon plaintiff-stockholderthe unlike thederivatively injurymaintained if the falls
injury by othersuffered stockholders.equally upon Experienceall stockholders.

plaintiff-stockholderThat was because thehas this concept confusingshown to be and
confusing ap- actively seeking gaininaccurate. It is because it was to control of the

International, Plc., (Del.1970).Lipton 262 24614.See v. News 514 15. A.2d
1075, (Del.­1986);A.2d Moran v. House­1078

Inc., 1059,hold International 490 A.2d 1069-­ at16. Id. 249.
(Del.Ch.1985) (to distinguish70 a direct and

action, injury separate andderivative must be Lipton, at17. 514 A.2d 1078.
bythat stockhold­distinct from suffered other

right independenters or involve a contractual
corporation).of the
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Therefore, employmentin the context ofcorporation.18 the actionsdefendant
grantedthat claim was direct. certain officers thatagreementsCourt found the to

Ironically, the Court could have reached allegedly caused the board to abdicate its
conclud-by simplythe correct resultsame the Elster andauthority. Relying on

indi-ing manipulation directlythe andthat precedents that the court mustKramer
stockholders,thevidually harmed without wrong toto the nature of the andlook

injuring corporation.the we concludedgo,23whom the relief will
Industries, seeking toplaintiffthat the not recov-wasv.In Kramer Western Pacific

damages injury corpora-to theanyer for,19 this Court found to be deriva­Inc.­
Rather, plaintiff seekingwas ation. thechallenge corporatetotive a stockholder’s

invalidity agree-of themonths im­ of thethat occurred six declarationtransactions
merger.mediately preceding buy-out grounda on the that the board hadments

challenged the decisionThe stockholders to theresponsibilityits stock-abdicated
by grantof to stockthe board directors Thus, theon relief re-holders.24 based

manage­options golden parachutes toand judgmentwe the of theaffirmedquested,
argued thatment. The stockholders the plaintifftheChanceryof that wasCourt

ofclaim was direct because their share the action.pursueentitled to a direct
proceeds from the sale re­buy-out was by BallyParnes v.was followedGrimes.forby paythe resources used to theduced held, amongCorp.,Entertainment which
options goldenand Onceparachutes. things, injury to the stock­other that the

bringagain, analysisour that to awas
any inju­be of“independentholders must

action, allegethe stockholder mustdirect
As the Chancel­ry corporation.”25to the

injury resultingother thansomething an
correctly Agostino,lor noted in neitherwrong corporation.from a to the We

purportedtheappliesnor PamesGrimestorequireElster to the courtinterpreted
injury”“special test.26the nature the action baseddetermine of

wrong alleged” Thus,on of the and confusing propositionsthe “nature two
was,Thatthe that could result.20 andrelief governingcaselawhave encumbered our

is, in Kramercorrect test. The claimthe “spe­the distinction. Thedirect/derivative
of cor­essentially mismanagementforwas ininjury” applied cases suchconcept,cial

Therefore, we found theporate assets. identifyingcan inLipton, confusingbeas
That wasto be derivative. theclaims nature of action. The same is truethe the

correct outcome.21 frompropositionof the that stems Bokat—
if allDonald,22 that an action cannot be direct stock­soughtIn v. we toGrimes

or theequallyholders are affected unlessdistinguish between direct and derivative

Kramer,Elster, 221-23; 54623. 100 A.2d at18. Id.
Welch,W. Share-A.2d at 351. See also John
Actions: Un-holder Individual and Derivative348, (Del.1988).19. A.2d 352546

Closelyderlying Held Cor-Rationales and the
147, (1984) (statingporation, Corp.9 J. L. 16020. Id.

rightsanalyze the involvedthat courts should
isthe action direct orto determine whethercase, however,21. this CourtIn the Tri-Star

derivative).concept,injury”lapsed "specialinto theback
Pic-re Tri-Starwhich we now discard. In Grimes, 673 at 1213.24. A.2d319,tures, Litigation, 330Inc. 634 A.2d

(1993). 1999).(Del.­1243,A.2d 124525. 722

443987,1207, *6 n.(Del.1996). Agostino, at 49.26. 2004 WL22. A.2d 1213673
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injury separate Accordingly, complaint properlyis and dis­ the wasstockholder’s
But,bytinct from that suffered other stock­ dismissed. due to the reliance on the

proper analysisholders. The has been injury” by the ofconcept “specialof Court
Grimes-,remain that inand should stated ground forth for theChancery, the set

is,Kramer and That a courtParnes. erroneous, being no de-dismissal is there
to the andwrongshould look nature of the harmless,claim. That error isrivative

go.to whom the relief should The stock­ however, because, view, is noin our there
injuryclaimed direct must be in­holder’s claimdirect either.

anydependent alleged injuryof to the
corporation. The stockholder must dem­ Conclusion

dutythat theonstrate breached was owed purposes distinguishingFor of between
canto the stockholder and that he or she claims, expresslyand direct wederivative

prevail showing injurywithout an to the disapprove concept “specialboth the of
corporation. injury” conceptand the that a claim is

necessarily if it affects all stock-derivativeAppliedto Be in This CaseStandard
view,In our the testsequally.holders

In this case it cannot be concluded going forward should rest on those set
complaint allegesthat the a derivative in opinion.forth this

claim. There no claimis derivative assert­
of the ofjudgmentWe affirm the Courting injury entity.to the corporate There

Chancery dismissing complaint,the al-is no that go corporation.relief would the
from thatthough groundon a differentAccordingly, there is no basis to hold that

by Chancery.decided the Court of Wecomplaintthe states a derivative claim.
prejudicedismissal with andreverse theBut, necessarilyit does not follow that

this matter to the Court of Chan-remanddirect,complaintthe astates individual
(a)cery to amend the order of dismissal:claim. the complaint purportsWhile to set
oncomplaintto state that the is dismissedclaim,forth reality,a direct in it states no

that it does not state a claimgroundtheanalyzedclaim at all. The trial court the
(b)granted;can andupon which relief becomplaint correctlyand that itconcluded

prejudice.that dismissal is withouttheplaintiffs anydoes not claim that the have
that isBecause our determination thererights injured.27that have been Their

complaintno valid claim whatsoever in therights yet ripened.have not The contrac-
byargued28before us was not the defen-ripe,tual claim is until it isnonexistent

rulingnot the basis of the ofdants and wasthat claim ripeand will not be until the
Chancery,29the interests ofthe Court offulfilled,merger includingterms of the are

ifjustice will be served the dismissalthe closingextensions of the at issue here. best
Therefore, plaintiffsand have anprejudice,there is no direct claim is withoutstated

theyin if acomplaint opportunity repleadthe before us. to have basis

203060, 17-18).Tooley, appeal, plaintiffs-appellants27. WL at do2003 *3. On
finding.challenge More-not the trial court's

over, plaintiffs-appellantsnoted, inexplicably, filedopinion28. As we have the of the trial
replyno brief in this Court.clearly plaintiffscourt stated not havethat did

right ripened. Tooley,a contractual that had
Unitrin,203060, 29.See,appelleesappeal,2003 WL at *3. Inc. v. American GeneralOn

1361, (Del.1995)(de­Corp.,cited twice to the trial court’s conclusion that 651 A.2d 1390 cis­
right, Supreme reversingthere was contractual but it was in of Court trial courtno ion

grounds arguedbased thanthe context of the claim is- on different thatderivative/direct
3,(Appellees’ Answering pp. appeal).sue. Brief at on
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Chancery Ruleunder Court ofdoingfor so
topermitting plaintiffs11. This result —

unusual, unprecedent-notbutreplead —is
ed.30

that the time whichIt is ordered within
timelyreargument mayfor bea motion

isSupreme Court Rule 18filed under
ofdaysto five from the dateshortened

impendingThis is due to theopinion.this
composition Supremein of thechange the

Court, of thearising from the retirement
in 2004.AprilJusticeChief

derivativelyBEAM,A. on behalfMonica
OM­of MARTHA STEWART LIVING

INC., Below, Ap­NIMEDIA, Plaintiff
pellant,

v.

Patrick,STEWART, L.Martha Sharon
Martinez, Selig­Arthur C. Naomi O.

Jeffreyman, Moore;D. W. Ub­Darla
Doerr,ben, MarthaL. andJohn
Omnimedia, Inc.,Living De­Stewart

Below, Appellees.fendants

501,2003.No.

Supreme Court of Delaware.

3,Feb. 2004.Submitted:
31, 2004.Decided: March

543,244, (Del.2001) permitEisner, (declining to556746 A.2dCompare Brehm v.30.
(Del.­1999) pro­(permitting plaintiffs beingto replead, no circum-plaintiffs267 to there

uniquethe circumstances action).ceed because of justifying suchstances
Panic,there), 783 A.2dwith White v.noted


