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I therefore make the following findings FUTURE FASHIONS, Inc., v. AMERICAN
of fact and conclusions of law: SURETY CO. OF NEW YORK,
Findings of Fact. ' District Court, S. D. New York.
1. That from October 24, 1938, to Janu- Oct. 23, 1944.

ary 1, 1942, the defendant was engaged in
the manufacture and processing of artificial
ice to be sold either at retail or wholesale,
and that a part of it was intended for and
did enter interstate commerce.

2. That that part entering into inter-
state commerce was in the ordinary course
of trade or business and was not inciden-
tal, inconsequential or trifling in volume or
amount.

3. That the work of the plaintiff was
necessary in the production of the artificial
ice.

4. ‘That plaintiff was not employed in a
bona fide executive, administrative, official,
or local retailing capacity, as those terms
are defined by the regulations of the Ad-
ministrator of the Act.

5. The books of the company do not cor-
rectly reflect the number of hours worked by
the plaintiff during the period in question,
but the plaintiff did work at least 65 hours
a week during the entire period for which
claim is made and that the plaintiff has es-
tablished definitely that he did work that
number of hours in each week.

Conclusions of Law.

1st. That the plaintiff is entitled to re-
cover for one-half of the overtime hours
that he worked during the several periods
covered by the Act and an equal amount
additional as liquidated damages, and that
such overtime should be figured under the
rule established by the case of Overnight
Motor Transp. Co. v. Missel, 316 U.S. 572,
62 S.Ct. 1216, 86 L.Ed. 1682.

2nd. There should also be assessed as
against the defendant an attorney fee in
the sum of $500 for the benefit of plaintiff’s
attorney.

3d. Plaintiff is entitled to the relief de-
manded according to the above figures, with
costs.

Defendant excepts to each and every find-
ing of fact and conclusion of law above set
forth. )

The attorney for plaintiff may prepare a
judgment entry in conformity with the
above findings of fact and conclusions of
law and submit the same for signature or
settlement, if any controversy arises.




Charles Sonnenreich, of New York City,
for plaintiff.

Dwight, Harris, Koegel & Caskey, of
New York City (Frederick W. P. Lorenzen
and Caesar L. Pitassy, both of New York
City, of counsel), for defendant.

COXE, District Judge.

These are motions (1) by the plaintiff
for summary judgment in its favor and
directing an assessment of damages, and
(2) by the defendant for summary judg-
ment dismissing the complaint.

The action is brought on two bonds ag-
gregating $8,000, executed by the defendant
and filed in this court in connection with
a temporary restraining order and an in-
junction pendente lite against the plaintiff
in a design patent infringement suit enti-
tled Belding Heminway Company v. Future
Fashions, Inc., et al, D.C., 55 F.Supp. 39.
The order granting the injunction pendente
lite was reversed by the Circuit Court of
Appeals, and the motion for an injunction
pendente lite denied. Belding Heminway
Co. v. Future Fashions, 2 Cir, 143 F.2d
216, The plaintiff now seeks to recover its
damages on the bonds.

The facts are not in dispute and may be
stated briefly. In July, 1943, Belding Hem-
inway Company commenced suit in this
court against Future Fashions, Inc. (the
present plaintiff), and another for alleged
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infringement of a design patent on a design
for a textile fabric. On July 23, 1943,
Belding Heminway Company, plaintiff in
the suit, obtained ex parte an order to
show cause, returnable on July 27, 1943,
why an injunction pendente lite should not
isste against Future Fashions, Inc. This
order contained a temporary injunction re-
straining Future Fashions, Inc., from sell-
ing or taking orders for dresses bearing
the design of the patent, and provided for
the giving of security in the sum of $500
for the payment of costs and damages.
Pursuant to this order, Belding Heminway
Company filed ‘an undertaking of the pres-
ent defendant that Belding Heminway
Company “will pay” to Future Fashions
Inc,, such damages not exceeding $500 as
Future Fashions Inc. “may sustain by rea-
son of the injunction, if the court finally
decides that the plaintiff was not entitled
thereto.” This undertaking is one of the
two bonds upon which the present action
is brought.

On the return of the order to show cause,
the motion of Belding Heminway Company
for an injunction pendente lite was grant-
ed and on August 12, 1943, an order to
that effect was entered restraining Future
Fashions, Inc., pending the determination
of the suit, from manufacturing, offering
for sale, or selling dresses bearing the
design of the patent, and providing for
the giving of security in the sum of $7500
for the payment of such costs and damages
as might be incurred or suffered by Fu-
ture Fashions, Inc. if found to have been
wrongfully enjoined or restrained. Pursu-
ant to this order, Belding Heminway Com-
pany and the present defendant executed
the second bond involved in the present
action, in which they bound themselves
“jointly and severally” in the sum of $7500
to Future Fashions, Inc., conditioned on
the payment by Belding Heminway Com-
pany of “such costs and damages as may
be incurred or suffered by defendant, Fu-
ture Fashions Inc., if said defendant be
found to have been wrongfully enjoined
or restrained by said injunction.”

After the issuance of the injunction and
the filing of the $7500 bond, Belding Hem-
inway Company entered into an agreement
with Future Fashions, Inc.,, by which Beld-
ing Heminway Company consented to the
sale by Future Fashions, Inc., of 234 dozen
dresses then on hand, which had been made
from the alleged infringing fabric. This
agreement provided that the dresses should
be sold only at specified prices and in des-




38

ignated towns. It also provided that Fu-
ture Fashions Inc. waived all claims to
damages with respect to the 234 dozen
dresses in the event that it should be held
that the injunctions were wrongfully is-
sued. The agreement was subsequently
changed to reduce the number of dresses
affected to 100 dozen.

The defendant in its amended answer
sets up three separate defenses, namely:
(1) That Belding Heminway Company,
the principal on the bonds, has not been
made a party to the action, and there has
been no assessment of damages against
that company, (2) that the temporary re-
straining order of July 23, 1943, was nev-
er reversed or vacated, and the plaintiff
has suffered no damage by reason there-
of, and (3) that the defendant was dis-
charged from liability on the bonds because
the plaintiff and Belding Heminway Com-
pany, after the entry of the injunction
orders and the filing of the bonds, entered
into an agreement, under which the plain-
tiff was allowed to sell a quantity of dress-
es then on hand, and that this agreement
was without the knowledge or consent of
the defendant.

1. The first defense is plainly
untenable. The $500 bond under the tempo-
rary restraining order of July 23, 1943, is
merely an undertaking by the defendant
alone; in it the defendant “undertakes in
the sum of $500 that the plaintiff (i e.,
Belding Heminway Company), will pay to
the defendant Future Fashions Inc. so en-
joined, such damages * * * gg it may
sustain,” There is thus a direct obliga-
tion of the defendant to pay, which may be
enforced without proceeding against Beld-
ing Heminway Company. See Bowers v.
American Surety Co., 2 Cir., 30 F.2d 244,
The refusal of Belding Heminway Com-
pany to pay was all that was necessary to
make the defendant liable on the under-
taking. The $7500 bond is executed by
Belding Heminway Company and by the
defendant, and states that they are bound
“jointly and severally.” The plaintiff was,
therefore, at liberty to sue either or both.
Minor v. Mechanics’ Bank of Alexandria,
1 Pet. 46, 26 U.S. 46, 73, 7 L.Ed. 47;
Downer v. United States Fidelity & Guar-
anty Co., 3 Cir., 46 F.2d 733, 734.

2. The second defense is also
bad. The $500 bond filed under the order
of July 23, 1943, was only to cover the
period of the temporary restraining order,

or until the motion for the injunction
pendente lite was determined, This period
ended with the entry of the order of Au-
gust 12, 1943, directing the issuance of
the injunction pendente lite. The reversal
of this latter order by the Circuit Court of
Appeals not only determined that the in-
junction pendente lite was wrongfuily is-
sued, but that Belding Heminway Compa-~
ny was not entitled to the temporary re-
straining order.

3. The third defense presents the
question whether the defendant was re-
leased by reason of the agreement between
the plaintiff and Belding Heminway Com-
pany, under which the plaintiff was al-
lowed to dispose of 100 dozen dresses then
on hand bearing the alleged infringing de-
sign. The effect of the agreement was to
reduce any recovery on the bond in the
event that it should be determined that
the injunction was wrongfully obtained.
The defendant was a compensated surety,
and the agreement was directly in its in-
terest and for its benefit; this agreement
did not change the defendant’s basic ob-
ligation on the bond, but merely removed
an item of damage which might ultimately
be available to the plaintiff. Under these
circumstances, it cannot be said that the
defendant was discharged. Chapman wv.
Hoage, 296 U.S. 526, 56 S.Ct. 333, 80 L.
Ed. 370; Maryland Casualty Co. v. Moore,
1 Cir., 82 F.2d 189. I do not read the New
York cases as holding to the contrary on
the facts of the present case. See Becker
v. Faber, 280 N.Y, 146, 19 N.E.2d 997, 121
ALR. 1010,

4. The remaining contentions of
the defendant are that there is no show-
ing (1) that a demand was made on the
defendant prior to the commencement of
the action, or (2) that the plaintiff has
sustained any damage. The answer to the
first contention is that no demand was
necessary in the absence of some require-
ment of the bond. George A. Fuller Co.
v. Doyle, C.C,, 87 F. 687, 692. United
States v. Drielinger, D.C., 21 F.2d 211, 213.
With respect to the second contention, the
showing made by the plaintiff is sufficient
to require an assessment of the damages.

The motion of the plaintiff for summary
judgment in its favor, and directing an as-
sessment of damages, is granted, with costs,
and the motion of the defendant for sum-
mary judgment dismissing the complaint
is denied.




