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Inc.,FASHIONS,FUTURE v. AMERICANfindingsfollowingI therefore make the
SURETY OF YORK.CO. NEWconclusions of law:of fact and

Court, S. D. York.District NewFindings of Fact.
23,Oct. 1944.1938,24, to1. OctoberThat from Janu-

inengagedary 1942, was1, the defendant
of artificialprocessingandthe manufacture
wholesale,orice either retailsold atto be

andit intended forpartand wasthat a of
did enter interstate commerce.

entering into inter-part2. thatThat
courseordinarycommerce instate was the

inciden-and was notbusinessof trade or
orin volumetal, inconsequential triflingor

amount.
wasplaintiff3. of theThat the work

necessary production artificialthe of thein
icé.

in aemployedplaintiff4. notThat was
administrative, official,executive,bona fide

those termscapacity,retailing asor local
Ad-regulations of thebyare defined the

ministrator Act.of the
cor-notcompany5. The doof thebooks

byworkednumber of hoursrectly reflect the
question,period induringthe theplaintiff

hoursplaintiff least 65work atbut the did
for whichduring perioda entireweek the

es-plaintiffthe hasclaim is made and that
.thatdid workdefinitely that hetablished

in each week.number of hours

of Law.Conclusions
plaintiff re-entitled tois1st. That the

hourscover of the overtimefor one-half
periodstheduringthat severalhe worked

equal amountAct and anbycovered the
damages, thatliquidated andadditional as

theunderfiguredbeovertime shouldsuch
Overnightthe ofestablished-by caserule

572,Missel, 316 U.S.Transp. Co. v.Motor
1216, 1682.L.Ed.62 S.Ct. 86

assessed asalso beThere should2nd.
attorney indefendant an feeagainst the

plaintiff’sbenefit offor thethe ofsum $500
attorney.

relief de-to theis entitled3d. Plaintiff
figures, withaccording to abovemanded the

costs.
every find-excepts andto eachDefendant

above setof lawing conclusionfact andof
forth.

may prepare aattorney plaintiffforThe
theconformity withentry injudgment
ofconclusionsfindings of fact andabove

signaturefor orthe samelaw submitand
controversysettlement, any arises.if
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designinfringement design patentof a on a
1943,23,Julyfor a fabric. Ontextile

plaintiff inBelding Heminway Company,
suit, topartethe ex orderobtained an

1943,cause, 27,Julyshow returnable on
why injunction pendente notan shouldlite

Fashions,against Thisissue Future Inc.
temporary injunction re-order contained a

Fashions, Inc., sell-straining fromFuture
bearinging takingor orders for dresses

patent, provided fordesignthe andof the
giving security $500the of in the sum of

damages.paymentfor the of costs and
Heminwayorder, BeldingPursuant to this

pres-Company undertakingan offiled the
HeminwayBeldingent defendant that

Company pay” Future“will to Fashions
Inc., damages exceedingnot assuch $500

“may byFuture Fashions Inc. sustain rea-
injunction, finallyson of the if the court

plaintiffthat was notdecides entitledthe
undertakingthereto.” theThis is one of

presentupon whichtwo bonds the action
brought.is

cause,On the to showreturn of the order
Heminway CompanyBeldingthe motion ofSonnenreich, City,Charles of New York injunction pendente grant-anfor wasliteplaintiff.for 1943,12,Augustand on an order toed

Harris, Caskey,Dwight, Koegel & of restrainingthat Futureeffect was entered
City (FrederickNew York W. LorenzenP. Fashions, Inc., pending the determination

Pitassy,and L. bothCaesar of New York suit, offeringmanufacturing,of the from
City, counsel),of for defendant. sale, selling bearingfor or dresses the

design patent, providingof and forthe
giving securitythe of the sum of $7500inCOXE, Judge.District payment damagesfor of andthe such costs

(1) by plaintiffThese are motions the mightas bybe incurred or Fu-sufferedsummary judgmentfor in its andfavor Fashions,ture ifInc. found to have been
directing an damages,assessment of and wrongfully enjoined or restrained. Pursu-(2) by summarythe judg-defendant for order,ant to Belding Heminwaythis Com-

dismissing complaint.ment the pany presentand the executeddefendant
brought presentThe is the second bond involved inag­action on two bonds the

action,$8,000,gregating theyinby which boundexecuted the themselvesdefendant
“jointly severally”andand filed in this in in sumcourt with the ofconnection $7500

Fashions,temporary restraining Inc.,a Futureto onorder an in­ conditionedand
junction payment bypendente against plaintiff Belding Heminway Com-lite thethe

patent pany mayin ofdesign infringement damagesa “such costs andenti­ assuit
Belding Company defendant,tled Heminway bybe incurred or suffered Fu-Futurev.

Fashions, Inc., al., D.C., Inc.,F.Supp.et 55 ture Fashions if said be39. defendant
togranting injunction wrongfullyThe order the found beenpendente enjoinedhave

by injunction.”lite byreversed orwas restrained saidCircuit Court ofthe
Appeals, and injunctionthe motion for an After injunctionthe ofissuance andthependente Beldinglite Heminwaydenied. bond,filingthe of the Belding Hem-$7500Fashions,Co. v. 2 Cir.,Future 143 F.2d inway Company entered into agreementanplaintiff216. The now seeks to recover its Fashions, Inc., byFuturewith Beld-whichdamages on bonds.the Heminway Companying consented theto

dispute Inc.,may by Fashions,The facts are not in beand sale Future of 234 dozen
briefly. July, 1943, hand,stated In Belding Hem- dresses then on which had madebeen

inway Company allegedin infringingcommenced suit this from the Thisfabric.
against Fashions,court Future (the agreement providedInc. that the dresses should

present plaintiff), only specifiedallegedand another at pricesfor be sold and in des-
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injunctionor until motion forFu- the thethatprovidedIt alsoignated towns.
periodThispendente lite determined.to was_ claimsallwaivedInc.Fashionsture

Au-ofentry the orderwith the of234 dozen endedrespect thetowithdamages
of12, 1943,gust directing the issuancebe heldshouldthat iteventin thedresses

reversalTheinjunction pendente lite.is- thewrongfullywereinjunctionsthethat
Court ofby the Circuitsubsequently of this latter orderwasagreementThesued.

in-only that theAppeals determinednotdressesofnumberthechanged to reduce
wrongfully is-pendente wasjunction lite100 dozen.affected to

Compa-sued, HeminwayBeldingbut thatansweramendedin itsdefendantThe temporary re-ny towas not entitled thenamely:defenses,separateup threesets
straining order.Company,HeminwayBelding(1) That

bonds, beenhas notprincipal theon presentsthe the3. The third defense
action, hasand thereparty to the questionmade a re­waswhether defendantthe

againstdamagesofno assessmentbeen betweenby agreementreason ofleased the
temporary re-(2) that thecompany,that plaintiff Heminway Com­Beldingandthe

23, 1943, nev-wasJulystraining oforder plaintiffpany, which the was al­under
plaintiffvacated, theandorreversed disposeer of 100 dresseslowed to dozen then

there-damage by reasonnohas suffered infringingbearing allegedhand the de­on
was dis-of, that the defendant(3)and sign. agreement wasThe effect of the to

bonds becauseliability theoncharged from any recoveryreduce on bond in thethe
Heminway Com-Beldingplaintiff andthe itthat should determined thatevent be

injunctionentry ofthepany, after the injunction wrongfullythe was obtained.
bonds, enteredfilingthe of theorders and surety,compensatedwas aThe defendant

plain-theunder whichagreement,into an directly in in­agreement was itsand the
quantity ofsell a dress-tiff allowed towas benefit; agreementfor its thisterest and

agreementhand, thisand thates then on basic ob­change the defendant’sdid not
ofknowledge or consentthewas without bond, merely removedligation on butthe

defendant.the ultimatelymightdamageitem ofan which
plaintiff. thesebe available to Undertheplainlydefense is1. The first

circumstances, it cannot be said that thetempo-bond under theuntenable. The $500
Chapmandischarged. v.defendant was23, 1943,July israry restraining oforder

526, 333, L.­Hoage, 296 U.S. 56 80S.Ct.byundertaking defendantmerely an the
370; Moore,Maryland Casualty Co. v.Ed.alone; in“undertakesin it the defendant

Cir.,1 82 NewF.2d I read189. do not thee.,plaintiff (isum thethe of that$500
contrary onholdingYork cases as to thepayHeminway Company), will toBelding

presentthe facts of the Beckercase. Seeen-Fashions Inc. sodefendantthe Future
Faber, 997,* * 146,* 121280 19 N.E.2dv. N.Y.mayjoined, damages itsuch as

1010.A.L.R.obliga-There is thus directsustain.” a
maypay, which betotion of the defendant remaining4. contentions ofThe

against Beld-proceedingwithoutenforced that there is no show­the defendant are
Heminway Company. See Bowers v.ing oning (1) that a demand was themade

Co., Cir.,Surety 2 30 244.F.2dAmerican ofprior todefendant commencementthe
HeminwayBelding Com-refusal ofThe action, plaintiff(2) hasthe or that the

necessarypany pay was all that was to'to any damage. The answer to thesustained
liable on the under-the defendantmake demand wascontention is that nofirst

bytaking. The bond is executed$7500 require­necessary ofin the someabsence
Company byHeminway and theBelding Co.George A. Fullerbond.ment of the

defendant, theystates that boundand are 687,C.C., United692.87Doyle, F.v.
was,severally.” plaintiffand The“jointly 211,D.C., 213.21 F.2dDrielinger,v.States

therefore, liberty to sue or both.at either contention,respect thethe secondtoWith
Alexandria,Mechanics’ Bank ofv.Minor plaintiffby sufficientthe isshowing made

47;46, 73,46, 26 7 L.Ed.1 U.S.Pet. damages.of therequire an assessmentto
Fidelity &United States Guar-v.Downer plaintiff summaryforof themotionTheCir., 733,Co., 46 734.3 F.2danty favor, directingand an as-judgment in its

costs,damages, granted,is withofsessment2. The second defense is also
of the defendant for sum-motiontheandfiled underThe bond orderbad. the$500
dismissing complaintthemary judgment1943,23, only coverwas to theJulyof

is denied.order,temporary restrainingperiod theof


