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moves, Rule 59The defendant under
Procedure,the Federalof of CivilRules

U.S.C.A.,28 forto set aside the verdict
damages groundprincipally upon ofthe
excessiveness, as out in Ground 1 ofset

Apartthe from de-defendant’s motion.
isfendant’s contention that the verdict

excessive, the otherdefendant out 23sets
grounds in motion forits a new trial
(Ground having5 of motiondefendant’s

abandoned).been
by plaintiffThe cause of action arose

by published byofvirtue an article de-
23, 1963,fendant in its March ofissue

Saturday Evening Post,the said article
having byprincipallybeen written one

Graham, Jr.,Frank but with assistance
employed byfrom others the defendant.

StoryThe article was entitled “The aof
College Fix”,Football with the subtitle

Wally Bryant Rig-“How Butts and Bear
ged a Game Last Fall”. The article con-

alleged Georgiacerned information on
givenplays by BryantButts to Coach re-

lating Alabama-Georgiato the football
game played Birmingham, Alabama,in

September,in 1962.

charged beingThe article Butts with
corrupt betraying players,and with his

playersand that the were forced into the
game like “rats in a maze” and “took a
frightful physical beating”. The article
charged, editorial, Butts,in an italicized
along Bryant, beingwith Coach with a

greatestparticipant in the and most
shocking sports scandal since that of the
Chicago inWhite Sox the 1919 World

In theSeries. same editorial Butts was
relegated to a status thanworse that of
“disreputable gamblers”, corruptand aTroutman, Sams, Schroder & Locker­ who,person employed to “educate andAtlanta, Ga.,man, plaintiff.for guide young men”, betrays or sells out

Kilpatrick, Cody, Rogers, McClatchey pupils.his
Regenstein, Atlanta, Ga.,& for defend- Plaintiff hadButts been Head Foot-•ant. University GeorgiaCoach at theball of

1961,from 1939 until at which time he
Judge.MORGAN, District Athletic Director.became As a member

juryThe in this libel action profession,returned presidenthis he had beenof
general damages againstfora verdict Association,of the Football Coaches and

$60,000.00defendant in the by Collegethe sum of hadinvitation coached the All-
damagespunitive Stars, Blue-Grayand for in the Game,sum of the All Star and

$3,000,000.00. the North-South All Star Game. Butts
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been, defendingspeaker lawyers,clin- in aat who Curtishas a and werelecturer

brought Bryantthroughout bybanquets United be-the libel suit Coachics and
SaturdayTestimony that cause of another article inadduced theStates. was

by Eveningemploymentplaintiff Post.had been offered
college professional footballandseveral presentedThe evidence that.showed

negotiatingcountryteams in the and was Graham, Jr.,Frank the theauthor of
theprofessional team whenwith a Texas article, Thomas,and EditorDavis Senior

published, ne-thereafterarticle was but Saturday Evening Post,of the that.knew
gotiations discontinued.were had beenBurnett convicted of “bad check

Post,writing”. representativeon No ofintroduced that thewasEvidence
throughButts, looked1963, his attor- at the notes18, before the article was-March

Publishing Accordingpublished.Com- toney, Coach Griffithnotified the Curtis
Georgia, witness, goodand ad- ofpany false “awas defendant’sthat the article

incorrect,published; number ofnot be Burnett’sarticle notes werethat thevised
Georgia anythingthereafter, pursuant applyand didn’t evento to Geor-and that

gia byfromlaw, requested had”. Noa retraction effort made the-Butts was
gameCurtis, film,ad- Postrefused. It was to view the actualwhich was al-

though SportsButts’ Post,that one of the Editoron the trial of themitted one-
long Rogertelephoned Kahn,daughters necessary.distancehad considered that

Saturday Evening Post officialwithto a Inserted in the article were the follow-
plea withheld froma that the article be ing quotations,direct which were subse-

plaintiffofpublication. The evidence quently by parties,denied under oath the
plaintiff capable ofthat wasshowed quoted:

earning per$12,000.00 an-a minimum of “(1) wrote that BurnettGraham
activities, thatnum from football buthis Larry Rakestraw,had him thattold

negotia-priorpublication,the allsince feet,Georgia placedquarterback, his
terminated.tions had been position on of-a certain whilein

thereby tippingfense, off the de-ofThe filed its answerdefendant
theteam as to whether Geor-fensivejustification pleadand that the state­

gia pass.play a run or awould bein the were true. The de­ments article
oath-,later testified underBurnettoffendant thus assumed the burden
anytoldthat had not Grahamheproving the truth of the article. CoxSee

thing.suchStrickland, 482,101 Ga. 28 655.v. S.E.
Mickey“(2) Babb, another Geor-Publishing Company itsbasedCurtis

gia specificallyplayer,football de-bytakennotes oneon certaindefense
quotationnied inthe the article at-George suchwho made toBurnett notes

pertaininghim to knowl-tributed toallegedtelephone to haveconversationa
edge by the Alabama team of the-Bry-Coach Bearoverheard betweenbeen
Georgia plays.formations and BabbUniversity Alabama,ant, of andof the

saying-quoted inwas the article asButts, ofAthletic Director the Uni-as
Georgia’s-playersAlabamathe knewmorningGeorgia, Sep-versity on aof in

(eighty-eightkey play pop) and.days priortember, to the Alabama-a few
Georgiawhen wouldknew use it.game. ByGeorgia some mechanical de-

Georgiatestified had noBabbbyfect, telephoneBurnett was connected
play.“eighty-eight pop” This wasroughconversation. These notesto the

by Johnnyconfirmed Coach Griffith.bykept Burnett and torevealedwere
Johnny Richwine, GeorgiaGriffith, “(3)of Uni-Head Coach the Sam the

Georgia, December, trainer,versity specifically categoricallyin late andof
early January, quotation1962, theor 1963. the in article-Curtis denied

him,storypaid for toBurnett consideration which was to*the attributed also
brought itafter the same its that Alabama knewwas atten- the effect Geor-

by Birmingham, Alabama, gia’s plays.Curtis’tion
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damagesJohnny punitiveis“(4) cate- WhatGriffith the nature ofCoach
separate purposeand forgorically and whatthree do we allow theirdenied

imposition? Georgia pro-thatquotations articlein the The law ofdistinct
ag-every maythatvides into him. tort there bewere attributed

gravating circumstances, either in themany“(5) in-otherThere were
intention,act or the and in that event theindividual, cred-thestances in which

jury may give damagesadditional to de-givingby as Grahamited Graham
wrong-doers repeatingtheter from thein-wasinformation which■certain

trespass. Georgia105-2002,Sec. Codecategoricallyarticle,cluded in the
Annotated, 1933.any such in-oath that.denied under

Court,furnished.” however,had greatlyformation been This is con-
cerned with the size of the verdict as toGraham, Jr., arti-ofauthor theFrank

damages.punitive An hasexaminationThomas, Man-cle, theDavisand Charles
manymadebeen of cases and theEvening awardsSaturdayaging Editor of the

throughout jurisdic-made the severaltheyby deposition thatPost, testified
States,oftions the United both in thearticle wastheknew that afterboth

Federal and the State Courts. farAsplaintiff beButts’ career wouldpublished
ascertain, largestas this Court can thearticle, Franktheauthorruined. The of

punitiveaward ever sustained for dam-by depositionGraham, Jr., attestified
ages by Appellatethe was anClay CourtsEditor-in-Chief,Curtis’trial.the

$175,000.00of Reyn-award in the case ofEditor, DavisBlair, Jr., and its Senior
Pegler, D.C., F.Supp. 36;olds v. 123 2Thomas, present but testi-in courtwere

Cir., 223 F.2d 429. theSince inBisher, awardby deposition. Furman offied
hand,the case Supremeat the YorkNewAtlanta, paid in theto assistwaswho

Court, Appellate Division, Term,Octoberarticle, bytestifiedpreparation theof
Aware, Inc.,in the Faulkofcase v. anddeposition.

Hartnett, 464,19 A.D.2d 244 N.Y.S.2d
clearly defama­wasThe article 259, punitivehas reduced the ofaward

Saturdayextremelytory Theand so. damages $2,500,000.00in the amount of
Evening a in excesshad circulationPost $150,000.00. punitiveto The award for

copies per issue. It claims6 millionof damages in the case under consideration
unques­Butts22 million. wasofreaders largermoreis than seventeen times than

leading figurestionably inthe theone of highest damagespunitivethe award for
picture. juryThe wasfootballnational Reynolds Pegler,ever sustained. v. su-

concluding from fore­in thewarranted pra.
persistentgoing andand theincidents

fixingTrue, the amount of dam­continuing the andattitude of officers
ages primarily provincein theis of theagents athat there wasof the defendant
jury, said, respectand has beenit with toplain­or reckless indifference ofwanton

jury generallycases, “the islibel consid­guiltrights. The of the defendanttiff’s
supremeto be the arbiterered on theclearly by the evidenceso establishedwas

damages”. Lynchquestion of v. Newjuryas to have left nocase so thein the
Company, 399, 401,171York Times A.D.find liable.the defendantchoice but to
392, Court, pos­393.157 N.Y.S. The if

not theCourt does feel thatThis trysible, invadingtoshould avoid that
damages$60,000.00 for actualof.award However, maya Courtfield. not stand

The evidence showedexcessive.was idly apparentby it is thatwhen a verdict
fifties,in hisa man andplaintiff to be Sunray CorporationIn Oilis excessive.

earnings professionhishis from hadthat Allbritton, (5 1951),188 F.2d 751v. Cir.
$12,000.00 pera minimum of an­been Judge emphasizedHutcheson that a dis­

num. grantdutyjudge has a to atrict new
jury’strial, onlynotmust now consider the when theThe Court verdict is

damages law,punitive as a matter ofof awarded. but also.amount excessive
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opinionlarger the It thatin amount than the Court’s considered“it is iswhere
damagesought punitivejudge justly the maximum sum forto be”.itthinks
againstThus, that should have been awardedhe said:

Publishing CompanyCurtis should be“Whether, opinion ofin the the
1400,000.00.judge,district a verdict is excessive

thoughis,fact,a of thatas matter 2, 3, 4 as­Movant’s Grounds andright and,contrary to reasonnot right given bysert that the 105-­Sectionmatternot excessive as atherefore Georgia2002, Annotated, 1933,Code tolargerlaw, in amount thanof it is jury grant damagespunitivea to violatesoughtjudge justly toitthe thinks rights guaranteed bythe the Federallaw,be, or excessive a matter ofis as speechConstitution to freedom andofis, is so monstrous or inordinatethat press proceduraland andto substantivesupport inin amount as to find no process.due These contentions are with­right reason, power,he has the same However,out merit. these constitutionalduty, the one as inthe same in case questions byare raised for the first timeagainstto the ex-the other relieve questionthis motion. No constitutionalgrantingby a new trialcessiveness concerning bythe statute was ever raisedrequiringor a remittitur in lieu”. pleadings.movant’s The contention that
by Judge a StateAs was held the late Parker statute is anunconstitutional is
Virginian plead­Railwayin affirmative defense andthe case Com­ must soof be

pany Armentrout, Cir., 400, ed in4 defendant’sv. 166 F.2d answer. Kewanee Oil
408, Company Mosshamer, Cir.,4 & GasA.L.R.2d 1064: v. 10

711, 712; Dy­58 F.2d White &Cleanersdutypower trialand of the“The
Hughes, F.Supp. (D.C.La.ers v. 7 1017underjudge the verdictto set aside

1934, judges).3is well establish-circumstancessuch
beingpower expresslyMovant’s Ground 5 has beened, theofthe exercise

byderogationregarded withdrawn defendant.not in of theas
by juryright but one of theof trial throughGrounds 6 13 of defend­right.safeguards of thathistoric

ant’s motion contend that error was com­# # #

excludingmitted in certain asevidencejudge, thefederal trial“To the specific by plaintiff,to acts of misconductgives ample power thatto seelaw contendingdefendant that this evidencependingjustice inis done be-causes permitted pur­should have been for thehim; responsibility at-and thefore pose impeachment mitigationof and in
upon power insuch is histendant damages.of The first consideration isaccording duemeasure.full While Georgia38-202, Annotated,Section Codefindings jury,respect ofto the the 1933, provideswhich as follows:

not to asidehe should hesitate set general par-“The character of thegrant a trialverdict and newtheir ties, especiallyand their inconductjus-any where the ends ofin case transactions,other are irrelevantrequire.”sotice matter, unless the nature of the ac-
tion involves such character and ren-accordance with the casesIn cit­

necessary properders or the investi-dutyabove, itthis Court feels is its toed
gation of such conduct.”damagespunitivekeep fora verdict

consideringbounds the defendantwithin reasonable The contends that under
43(a)purpose achieved as well ofto be as the cor­ Rule the Federal Rules of Civil

Procedure,porate wanton or in­ thisdefendant’s evidence isreckless inadmissible
rights.plaintiff’s 43(a) providesRuleto the In ob­ Federal Court.difference that

duty, determining admissibilityof such this Court con­ inservance of evidence
punitivefor athat the award dam­ there iscludes where conflict between the

grosslyages rule, plaintiffin this case was and the Federalexcessive. State the
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Richards, B., casein themore fa- statement C.ofof thebenefitIs entitled to the
235,Stevens, 265:11 PriceWool- of Jones v.F. W.v.Hambricevorable rule.

* * *Cir., 557.Company, 290 F.2d5worth defend-“I allowcannot
impeach all the transactionsants toquestion whichHowever, withtheon

may occa-of a life haveman’s whopass-and withoutCourt concernedthis is jus-sion to in courts ofseek redressing theupon question whetheras tothe difficultyhim thetice and throw onprocedural, itsubstantive ormatter is
showing propriety ofof a uniform■appears conflict betweenthere is nothat

during Ithis existence.conduct allGeorgia rule asFederalrule and thethe
anyimpossible man toforwould beadmissibility specific actsof theto the

prepared asuchcome to meetpart plaintiff.of of themisconduct on the
charge.”

of v. Strick-Under the decision Cox
that this CourtMovant contends655,land, 482, it held101 28Ga. S.E. is

refusing charge 38-­erred in Sectiontofiling justificationplea inthat of ofthe a
Georgiaof Code Annotat­1806 the 1933puts thedefense an libelto action of
showing any wit­ed. There no thatwasplaintiff’s issue, ain and de-character

knowinglywilfullyness and testifiedrightfendant a that thehas to show
charged generallyfalsely, and this Courtgeneral bad,plaintiff’s character is but

subject impeachment. Seeon the ofcannot, doing, go proofin ofso into the
George, 412, 24 S.E.2dv. 195Smaha Ga.generalspecific acts or resort rumorsto

385.by hearsay.
majority of federalunder theNeither isGround 15 defendant’s motionof

studiedhasthis Courtdecisions which 16 movant’swithout merit. Ground of
Seebe admissible.such testswould motion is without merit. Smaha v.See

Cir.,Follwell, 2Association v.Tribune GrangeGeorge, supra; Laand Branan v.
PublishingPrinting646; &F.107 Sun 829,Lines, Inc., Ga.App. 96 S.Truck 94

925;Schenck, Cir.,2 98 F.v.Association 2dE. 364.
Duke,Morning 2v.Journal Association

and 18 of defendant’sGrounds 17Cir., 128 F. 657.
excludingmotion contend evi­error incase,As in su-was said the Schenck

tending impeachdence to witness Johnpra:
Carmichael. Such was offeredevidencea a libel or“It is not defense to by defendant to show that witness Car­plaintiffthe has beenslander that michael had been convicted in 1933 whileguilty of other thanoffenses those Court,Thewitness was a minor in Ohio.imputed him, of offenses ato or of discretion, admit suchrefused toin itscharacter;similar and such facts lapseof the of time.evidence becausemitigationcompetentare not ofin States, Cir.,5 131See Goddard v. Uniteddamages. onlyThe of suchtendence Refining220; Company v.F.2d Sinclairshow,proof plain-is to not that the Corporation, Cir.,5 195Southern Coastreputation bad,tiff’s is but that it F.2d 626.ought to be bad.”

sustainingauthority allegedAs further the The forfalse statements
Wig-inadmissibility obtainingevidence, purposeof such see the licenses wereof

Evidence, Edition,3d Amore on Section cannot im­inadmissible. witness be
209, reputed by contradictoryprovingpeachedwhere it is stated that the state­

plaintiff bypreviouslycharacter of the in an of made him toaction ments as mat­
mitigation testimonyisdefamation admissible in to his andters not relevant to

damages long proof Hart, 662,of as of 197 Ga. 30so character Grant v.the case.
by only; 271; Haynesreputation Phillips,particu-is made but 67v. Ga.S.E.2d

574,App.lar of misconductacts are irrelevant 21 261. Bothand S.E.2d Grounds
regardeduniversallysuch isevidence as 18 of the defendant’s are17 and motion

improper. Pertinent to this issue merit.is the without
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objects20, the19, not merit matter to which he andand 21 doGrounds
grounds objection. Opportu-granting ofnew trial hisfor athe a motionof
nity given objec-groundsany forth. shall to make theset beon of the as

hearing jury.”outtion of the of the
mo­of defendant’s22Ground Opportunity for de-afforded counselwas

becauseasserts errortion for triala new objectionsfendant to make such before
arguments in theplaintiff's counselofof jury permittedthe to consider itswas

objec­jury.closing Noto theremarks rule, the-verdict. Under the above-cited
anytocomplaint raisedevertion nor was complain.maydefendant not now See-

argumentportion plaintiff’sof counsel’s 1960,Marshall, 283also Pruett v. 5 Cir.
argumentsalthough separatejury,to the Surety436;F.2d NationalWilliams v.

partiesby counsel for bothmadewere 771;Corporation, 1958,5 Cir. F.2d257
Argu­daysseparate of the trial.on Moore & Nashville Railroad.v. Louisville

begun Friday by bothonments were Company, Inc., 1955,Cir. 223 F.2d 214.5
Monday. Muchcompleted onandcounsel on.Defendant’s contention basedargument complaint isofthe whichof 24 aGround of defendant’s motion foryetFriday, andonmade was offerednow new trial is forwithout merit the reasons-objectionfollowing Monday, noon the rulingstated in Court’s on defend-thisportion of counsel’sraised thiswas on judgmentant’s motion for a notwith-

for defendant con­Counselsummation. with,standing daythe verdict this filedyetcounsel, ex­andnumeroussisted of the Clerk of the Court.filingception only the ofmade onwas
groundsAll of the out in defend-setelementary prin­is anmotion. Itthis

trial, excepting-for aant’s motion newciple a trial willlaw that newof federal
1, denied for the reasons-Ground aregranted partya towhere seeksnot be

stated above.time, fora motionfor the first onraise
trial, opposing groundwasthat counsela new As to the first theof de­

argumentguilty trial,his toof misconduct in fendant’s motion for a anew fed­
authorityjury, conduct was not ex­the where such eral trial court has to deter­

duringcepted the trial. See Travelers ato mine whether verdict is excessive and
Cir., 1951,Bell, grantCompany require-­v. 5Insurance to either a new trial or to

Cir.,Boles,725; 8Thomson v. Farm Mutual188 F.2d a remittitur. State Auto­
O’Brien, Cir.,487; Company Scott,1Hobart123 F.2d v. mobile Insurance v. 5

735; 1952,Echols Transfer243 F.2d Uhl v. 198 F.2d 152.Cir.
1956,Company, For238 F.2d5 Cir. 760. compliance opin-inAn order with this

above, 22 ofthe stated Groundreasons filed thision will be date.
motion is without merit.defendant’s

ORDER
23(a) (b) (c) (d) dayand Now,Ground January,this the 14th of

(e) for a trial 1964,defendant’s motion newof
complained in in­errors the Court’sof is ordered that theIt motion of the

jury.the The instructionsstructions to defendant, Publishing Company,Curtis
groundscomplained of in these of de­ grantedtrial isfor a new unless the

objectedfendant’s motion were not to at Butts,plaintiff, twentyWallace within
Rule 51 ofthe trial of the case. the Fed­ days(20) order,the serviceafter of this

providesof Civil Procedure inRuleseral writingshall, in a filed with the Clerk
part as follows: United States Districtof the Court for

assignparty may Georgia,as“No error the Northern District ofthe remit
giving give damagespunitiveor the an in-failure to all the awarded above-

objects $400,000.00;unlessstruction he thereto sum ofthe the award for
jury damagesgeneral $60,-before the to inretires consider the amount of

statingverdict, distinctlyits the to remain undisturbed.000.00


