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ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY

JUDGMENT

SCHWARZER, Judge.Senior District

Friskit, 27,Inc. filed this action on June
2003, against RealNetworks, Inc., and Lis-

Real)(collectivelyten.com in-alleging
fringement patents.of three During the
course of litigation,the Friskit added two

patents,more the followingwith five pat-
constitutingents those in issue:

('4676,389,467United States Patent No.
Patent) (filed 2000)2,May entitled
“Streaming Search andMedia Continu-

Playback Systemous of Media Re-
sources by MultipleLocated Network
Addresses”;

('1996,484,199United States Patent No.
Patent) (filed 2002)22,Mar. entitled
“Streaming PlaybackMedia Search and
System for PlaybackContinuous of Me-
dia Through Network”;Resources a

('6486,519,648United States Patent No.
Patent) (filed 2000)July 11, entitled
“Streaming Search PlaybackMedia and
of Multiple Media Resources onLocated

Network”;a
('2756,725,275United States No.Patent

Patent) (filed 20, 2002)Sept. entitled
Kinsel,Grant Edward Gyar-Victor De “Streaming Media Search and Continu-

fas, Robinson,William Joseph Chen,Diana Playbackous Multipleof Media Re-
Foley LLP,& CA,Lardner Angeles,Los sources Network”;Located on a

Klein,Kenneth Simon Foley & Lardner ('628United 6,735,628States Patent No.
LLP, Diego,San CA, Kaliko,Scott H. Patent) (filed 2002)20,Sept. entitled

Yeager, LLC, NJ,Kaliko & Ramsey, Ste- “Media Search Playbackand Continuous'
Flanders,ven William Townsend and Multipleof Media Resources Distributed

LLP,Townsend and Alto, CA,Crew Palo on a Network.”
for Plaintiff.

Friskit is the ofowner the above pat-
Stewart,David Robert Howrey, David ents. Real provideris a digitalof audio

Perlson,Andrew Calabro,J. Toji Charles productsand video services,and including
Verhoeven,Kramer Deepak Gupta, Quinn PlayerRealOne Plus which delivers con-

Emanuel Urquhart Hedges, LLP,Oliver & tent subscription services and allows its
Francisco, CA,San users,Evette Dionna Penny- alia,inter to search for streaming

packer, LLP,Fenwick Alto,& West Palo files,media custom playlists,create and
CA, for Defendants. listen to the streaming media sequen-files
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587, 1348,574,an 106 S.Ct. 89 L.Ed.2dis U.S.continuously. Listen.comtially and
(1986).company that de- moving partydistribution 538 The bears theonline music

digitalaRhapsody,and distributesvelops of aestablishingburden of the absence
al-Rhapsodyservice.subscriptionmusic Corp.genuine issue of fact. Celotex v.

alia,users, forinter to searchitslows Catrett, 317, 323, 2548,477 U.S. 106 S.Ct.
files, play-custommedia createstreaming (1986). moving91 L.Ed.2d 265 Once the

streaming medialists, to theand listen burden,party non-movinghas met its the
Au-continuously. Inandsequentiallyfiles party specific“must set forth facts show-

2003, acquired Lis-RealNetworksgust trial.”ing genuinethat there is a issue for
that the RealOneallegesFriskitten.com. 56(e); v.Fed.R.Civ.P. Brinson Linda Rose

andsubscription servicePlayer Plus and (9thVenture, 1044,Joint 53 F.3d 1049
theinfringe pat-RhapsodyListen’s service Cir.1995).

in one of thein As describedents suit.
relates to theFriskit’s “inventionpatents,

B. Obviousnessmedia content searchstreamingfield of
particu-Inover a network.playbackand 35patent presumedA is valid. See

lar, computerarelates tothe invention Establishing invalidity§ re-U.S.C. 282.
stream-a continuoussystem that enables convincingand evidence.quires clear

offrom a distributioning playbackmedia Automation, Inc.,Moba v. DiamondB.V.
thea network such asavailable oversites (Fed.Cir.2003).1306, 1319 Un-325 F.3d

col.l 1.21-27.'648 PatentInternet.” 103(a) may§ patent not“[a]der 35 U.S.C.
instance, and without ob-At the court’s ... ifbe obtained the differences between

scopelimited the of thejection, Friskit subject sought patentedmatter to bethe
'467eight patentto claims:litigation subjectthat thepriorand the art are such

52; claims 49patentand '648claims 35 have obviousmatter as a whole would been
6, 16, 38;52; and'275 claimspatentand athe invention was made toat the time

12. Before the courtpatentand '628 claim ordinary skill in the art toperson having
summary judg-motion foris defendants’ Insubject pertains.”matterwhich said

under 35 U.S.C.ment for obviousness
Co., 1,Deere 383 U.S. 86v. JohnGrahamDiscovery completed§ has been and103.

(1966),684, the Su-15 L.Ed.2d 545S.Ct.argument.has heard oralthe court
forset out the frameworkpreme Court

statutory language:§applying 103’sI. LEGAL STANDARDS

103, ofscope§ the and contentUnderSummary JudgmentA.
determined; dif-art are topriorthe be“ifappropriateisSummary judgment

art and thepriortheferences betweenin-answers topleadings, depositions,the
ascertained;to beclaims at issue arefile, to-and admissions onterrogatories

inordinary skill theand the level ofaffidavits, any,if show thatwith thegether
Against thisart resolved.pertinentanyas to materi-genuinethere is no issue

or nonobvi-background, the obviousnessenti-moving partythat the isal fact and
subject matter is deter-of theousnessa of law.”judgmentto as mattertled

secondary considerationsmined. Such56(c). stan-applyingIn thisFed.R.Civ.P.
success, un-long felt butas commercialdard, view the record be-the court must

others, etc.,needs, failure ofsolvedfavorable to thelightfore it in the most
light to thegiveutilized tomight beMatsushita Elec.non-moving party. See

origin ofsurrounding theCo., circumstancesCorp.,Radio 475Ltd. v. ZenithIndus.
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subject soughtmatter to patent- throughthe be Java and technologies.other
ed. Smith Deck Ex. 5.4

17-18, media,Id. at Streaming86 S.Ct. 684. including streaming
audio, prioralso existed to Friskit’s patent.

II. ANALYSIS See '648 Patent col.l 1.29-31 (“Computers
currently can streamingaccess media onA. The ArtPrior
the Internet ... including] example,forGraham,Following the framework in

”).music, .... At least some of exist-thethe court must determine the “scope and
ing players,media such pos-as Winamp,prior 17,ofcontent the Id. atart.” 86
sessed the playlistto use aability consist-AtS.Ct. 684. the time Friskit filed its
ing of a list songsof to playedbe back2000,patent application earlyin computer
continuously and in order. Zellweger Ex-could listen to musicusers from the inter-

¶pert 107:6-7;Test. DeRose 20.Deckbynet either downloading streamingor
Further, playliststhese could includesongs onto computers.their Streaming
streaming media. Zellweger Expert Test.music,including clips,video andcontent— ¶107:6-7; DeRose Deck 20.downloaded,animation —need not be

priorAlso to patent,Friskit’s a numbersmallthough parts of maythe file be
of web sites allowed users to locate mediatemporarily saved on computer.a user’s
to download or stream. Examples include2-3;Friskit’s Summ. J. Mot. '628 Patent
mp3.com, see Zellweger Expert Test. 100:6col.l 1.33-35.All of the individual features
(“Mp3.com is a website that is a musicof patentsFriskit’s which allow a user to
directory where user cana search mu-foreasily search for and listen to streaming

”), IUMA.com,sic .... and see Pattersonmedia existed in First,the art.1prior
¶¶Deck 9-21. mp3.com site,On the webthere were several playersmedia capable

users could construct playlista of musicof playing digital audio on home comput-
and send it playerto a media to playedbe55,ers. See Summ. J. Hr’g Perlson Deck
back, via streaming, on the comput-user’s(“[W]eEx. L didn’t ... play-invent media

¶er. DeRose Deck Further,20. it isers.”). Pre-existing playersmedia includ-
undisputed that these web sites could beed, others,among Winamp, see Tola Deck
accessed from within Winamp, which con-¶ 9;2 (“Win-Zellweger Expert Test. 104:8

an integratedtained “minibrowser” whichamp player.”),was a media and RealJuke-
could be web,used to browse the allowingbox, see Zellweger Expert Test. 116-18.3
the user to perform searches on in-sitesofSome these media players were inte-
cluding mp3.com and IUMA.com and usegrated with software;web browsing for
mp3.com custom playlists.instance, RealPlayerthe plug-in4.0 soft-

ware came bundled with ExplorerInternet Finally, programmatic control theof
4.0 and could be pagescontrolled from web user’s computer by a network mo-server

1.In its Summary JudgmentMotion for partieson 2. evidentiaryBoth filed objections to
Infringement, followingFriskit several of opposing party’slisted the the declarations.
among Having"existing objections,the reviewed thetechnologies” the Court haswhich it

found"glued” them immaterial or withoutsingle application:into a merit.“Media
Players”, Engines,” "Streaming"Search Me-

3. appearedPolle T. Zellweger as Friskit’s ex-dia,” "Playlists,” and "Internet Radios.” pert witness.Friskit’s Summ. J. Mot. 2. Each of these tech-
nologies will be below.addressed 4. appeared expertJulius Smith as Real’s wit-

ness.
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is obvious.”the combinationarrangement,theprior toformsin severalexisteddule
—Inc., U.S.Co. v.KSR Int’lTechnol-patents.dates on Friskit’sfiling Teleflex

1727, 1740,167—, L.Ed.2d 705127 S.Ct.JavaScriptandappletsas Javaogies such
Pro, Inc.,(2007) Agv.Sakraida(quotingtheir corre-sites andallowed webalready

282, 1532,273, 4796 S.Ct.425 U.S.programmaticsendtoserverssponding
(1976)). Second, “[w]henL.Ed.2d 784to becomputerto the user’sinstructions

design pressurea need or marketthere isbrowser.the client webbyexecuted
a finiteand areproblemto solve a thereembodimentspatents describeFriskit’s

solutions,identified, predictableofnumberthe clientto controlJavaScriptutilizethat
ordinary goodskill has reasonpersona ofser-example, the network“Forcomputer:

his oroptionsknown withinpursueto theorappletsmay [sic]includesmodulever
If this leads to thegrasp.technicalherter-theto userscript delivered[sic]Java

success, likely productit theisanticipatedfunc-andprocessesoffor executionminal
sense.”ordinary skill and common... of'467 Patentherein.”as disclosedtions

Id. at 1742.1.14-17; col.ll 1.21-24.'628 Patentcol.11
fashion, “RadioIUMA.com’sIn a similar

priorof art elementsIntegration1.
JavaScript codeutilizedserviceIUMA”

attempt to solvepatentsFriskit’suser’s webto thefrom IUMA.comsent
searchingexperience ofthe user“tedious”control an embeddedin order tobrowser
Friskit’sback media.playingfor and¶ 22-Decl.PattersonRealPlayer plug-in.

art, arguespriorMot. 1. TheSumm. J.24.
mediaFriskit, browserequired users to

found, the desiredand oncesongssites forin theOrdinary SkillB. The Level of
right song.themight not containsong linkPertinent Art

(similar state­col.l 1.26-31'467 Patent
art isin theordinaryof skillThe level patents at is­found in all thements are

by Friskit’s ex-stateddispute.in Asnot sue). problemto wassolution thisThe
in theordinary skillperson“a ofpert, elements, as amultiple suchintegrating

would, throughcomputer scienceofart player,engine and a mediamedia search
education, or com-experience, apractical Inexperience.userto a seamlesscreate

both, approximatehave theofbination awords, forwhen a user searchedother
inundergraduate degreeof anequivalent thereturntechnologysong, the would

workingexperiencesciencecomputer plus player,theautomatically load intoitsong,
¶ 11.Decl.Zellwegerthe field.”in or mul­songeitherplayback oneand then

88:12-16, PerlsonEyal Dep.tiple songs.
ArtPriorBetween theDifferencesC. (“I developedwebelieve thatMDecl. Ex.

at Issueand the Claims aincluding ... on...several innovations
Supreme level,the of searchprinciples from a combinationTwo conceptual

capabili­Co. v. playbackin KSR Int’l mediaopinionrecent andcapabilitiesCourt’s
42:25-43:3, Deties.”); Dep.whetheranalysis Zellwegerthe ofguideInc.Teleflex

(“The longerpri- user nothe Ex. 18Gyarfusexists between Decl.differencesufficient
these is­the withto render themselvesclaims has to concernart and Friskit’sor

computer forFirst, a user’spat­ [configuringa sues“[w]hennonobvious.patents
sys­... thebecauseplayback]withold search andarranges elements‘simplyent

player... mediaintegrated, thefunction it had tem wassametheperformingeach
in theweresearching and so onno and theyieldsandto perform’knownbeen

”). technologyThe....applicationan samefrom suchexpectthan one wouldmore
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find,“convenientlya consumer to allowed a openallowed user to Winamp and search
organize, playback streamingand media for withinmusic the on aminibrowser

... in an integrated plat- (e.g., IUMA.com),over a network music mp3.com,site
form.” J. Mot. 1. click onFriskit’s Summ. of theone results to it intoload

the Winamp playlist, and WinamphaveintegratingThe idea of these different
play multiple songs. While Friskit claimswas not novel.components Websites such
its invention interruptionsmade in thealready requiredas mp3.com the consumer

experienceuser likely, simplyless this isconjunctionto them inuse with a media
predictablethe result of integration.player. Decl. Ex.DeRose RN5 17728.

These benefits of integration alreadyhadby date,And patents’ prioritythe January
been demonstrated in priorthe art.24, 2000, playermedia and online music

properly configured,When the result ofcompanies begunhad to co-brand their
having a minibrowser in Winamp thatwas(Onproducts. Perlson Decl. Ex. March0
IUMA.com search playedresults back eas-24,1999, Nullsoft,Tunes.com and maker of
ily and without interruption. LoomisWinamp, “announced the seamless inte-

2,Deck Ex. winamp~mp3-doWcom-adam-gration RollingStone.comof content [in-
pfeffer.avi. conceptThe integratingofartists,cluding profiles videos,of music
these componentsdifferent and the resultssong clips]and with the newest release of
achieved were well known in priorthe art.the Winamp player.”); Deck Ex.Perlson
Thus, Friskit’s claims will survive inval-an(announcing 2, 1998,N in a November
idity only ifanalysis they indisclose thatpress Winamprelease that mp3.comand
arriving integratedat an media playbackpartnerwould to release a eo-branded
system, the Friskit technology did not useHere,player.). the solution to prob-the
the known elements according to their es-lem of experiencetedious user —inte-
tablished functions.gration well alreadyknown and had—was

been byutilized others. And Friskit’s
3. The claimsachievement of a experienceseamless user

was anticipated predictablethe or result of a. Programmatic bycontrol the net-
integrationits ('467of different pre-existing Patent,ele- work server module

52;ments. Patent,claims 35 and '628 claim
12).

2. Functionality of the integrated prod- Friskit argues that as indescribed the
uct Patent,'467 claims 35 and 52 and the '628
was functionality Patent,Nor the 12,of the Friskit claim the network server mo-

player unpredictable.novel or The Frisk- dule is not used according to its estab-
it player allowed a user to for andsearch lished function. claims,Under these the
play back streaming media, something network server module “programmatically
which Friskit’s own videos demonstrate controls” playerthe media playbackto me-
had in priorbeen done the art. See Tola dia from the web. According to Friskit’s
Deck Ex. In oppositionG. its summaryto expert, this control entails the network
judgment, arguesFriskit that its technolo- server module sending both “instructions”
gy a improvementwas vast priortheover and “data” to the playbackmedia compo-

because,art ¶if used incorrectly or miscon- nent. Zellweger Data,Deck 27. in this
figured, priorthe art would not work case constituting a list specifying the loca-
seamlessly. But provesthis little. If songs,tion of bywas sent IUMA.com and
used in course, ¶the normal priorthe art mp3.com. Zellweger Deck 28. As for
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guar-uct removed this random chanceinstructions, described how andZellwegerDr.
played sequentially.backanteed medianet-“[T]heand sent:they were created

however,argue,Friskit does not that se-command,creates amodulework server
could not be achieved ifquential playbackoverand sends thatprogram,alike small

properly.priorthe art was used Whenside, on the user interfaceclient andto the
mini-properly configured, Winamp and itsAll’‘PlayAll’ oruser clicks ‘Addwhen the

browser, site,conjunctionin with a musicZellwegerrun.”is thenthat command
streaming sequen-mediaplaybackwould¶Deck 29.

2, winamp-iuma-Ex.tially. Loomis Deckinstructions,art, in the formpriorIn the
winamp-copy-paste-to-playlist.avi andtoby the networkJavaScript,of were sent
Further,mp3-doWcom-adam-pfeffer.avi.¶ 24.Patterson Decl.the client. See

playlistif a was downloadedpre-made
examplean of Ja-providesRadioIUMA ¶site, 20,Deck orfrom a web see DeRose

priorbeing used in the relevantvaScript
playlist already-download-if a was made of

Patter-playback of media.art to control Winamp play list backsongs,ed would the¶¶ 22-24. If a user went toson Deck sequentially. argument,At oral Friskit
music,genrea ofand selectedIUMA.com mu-playingthat when downloadedstated
in theRealPlayer openmodule woulda sic, playlist playa user-created would not

¶¶ Then,Deck 22-23.browser. Patterson but in the orderdesignatedin the order
HTML,in theusing JavaScript embedded downloading.songsthe finished Summ. J.
throughRealPlayercontrolledIUMA.com 36, 10, may beHr’g July 2007. While this

music. Pat-playbackweb browser tothe multiple songs si-downloadingtrue when
¶¶ inDeck 23-24. Friskit statedterson multaneously, streaming media did not

of theDescription” sectionsthe “Detailed songsproblem because the werehave this
system couldand Patents that its'467 '628 computer.to the user’snot downloaded

waya that network-sideJavaScriptuse as Mot. 2. With theSee Friskit Summ. J.
(i.e. net-bycreated thecode commands art, achieveplayera media couldprior

module) would be deliveredwork server streamingof mediasequential playback
computer. '467and executed on the user’s and withplaylistboth with a user-created

1.14-17; Patent,Patent, col.llcol.ll '628 2,Ex.Loomis Deckpremade playlist.a
show, onlyreferences not1.21-24.As these winamp-mp3-dot-eom-adam-pfeffer.avi

control, by Dr.did network-side as defined winamp-iuma-bees-capture-to-disk.avi.and
art,priorin relevantZellweger, exist the

disclose that itpatents alsobut Friskit’s bycontrol the search moduleb. Direct
it to doJavaScript and usedknew about 16)('275 Patent, claims 6 and

art.priorin thelongwhat had been done inthree claimsThe '275 Patent has
thatrequire Friskit, two,three claims alsoThe above According to the firstissue.

of mediaprogrammatic 16,control thethe a limitation similarclaims 6 and have
by server module causeplayer the network 35 in that thethe '467 Patent claimto

desig-in theplayed by separateto be backplaylistthe controllable aplayermedia is
words, module,In other the “instruc- module. Dr. Zell-nated order. here the search

24, 2006,by expert testimonythe network onweger’s Maytions” and “data” sent
songs playerthe to be the mediainfringementserver module cause states that

directly bytheyin controlledRealPlayerin the order which in 10 isplayed back
dragargues a user canplay.to Friskit the search module becausedesignatedwere

to thefrom the Music Storeonly sequential play- search resultsReal’s videos show
Test,Zellweger Infringementonplaylist.prod-and that theirby happenstance,back
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¶ Real,by124. As demonstrated users of iuma-bees-capture-to-disk.avi. Since in the
Winamp and IUMA.com could click on in- prior art the media player onlywas the
dividual search results in Winampthe mi- inmodule use playlistonce the had been

add them to Winampnibrowser to the loaded, it controlling playbackwas to be
2,playlist. Loomis Decl. Ex. winamp- sequential, and therefore this limitation

Thus,mp3-dot-com-adam-pfeffer.avi. if was in priorfound the art.
art,patent priorFriskit’s differs from the Each of Friskit’s claims achieved se-

onlyit prioris because in the art the quential playback by choosing one of three
search and player pro-module media are options module,network server the—theby separatevided entities rather than the module,search or playerthe media mo-above,one.same As discussed this is

dule—to control waysthe client in analo-
simply predictablea integration,results of

gous to priorthe art. byAs stated theand so is obvious. Finally, to the extent
KSR,Court in when there are a finitethat Friskit’s claims describe a search mo-

“identified,number of predictable solu-dule playlistwhich adds links to the re-
persontions” a ordinaryof inskill the artserver,motely from the the analysisabove

will have reason pursueto options.theseregarding “programmatic control” likewise
KSR, 127 S.Ct. at 1742. And “[i]f thisrenders such a claim obvious. In either

success,leads to the anticipated likelyit iscase, these claims are invalid for obvious-
productthe ... of ordinary skill and com-ness.

mon sense”. Id. Because each claim
achieves an anticipated by merelysuccessc. playbackControl of by the media

different,selecting a previously identified('275 Patent, 38)player claim
solution for controlling playback, thoseClaim 38 of the '275 Patent describes a
claims are obvious.5playback systemmedia “wherein the me-

playerdia playbackcontrols of the at least
d. Streaming prioritymedia and ordersome of the media resources to be substan-

('648 Patent, 52)claims 49 andtially sequential.”automatic and Friskit
In reference toargues that of the '648 Patent claimsome the 49present-evidence

(dependent 37),ed onby sequentialReal of claimplayback arguesFriskitwas the
evidence,that somehappenstance.result of of Real’sOpp’n specificallyFriskit’s to

oneHowever,Summ. J. video of Winamp,Mot. 20. fails toargu-the demonstrate
ment thatapplies only priorthe artsongwhen each allowed a playis user todown-

streamingloaded and playlistadded to the media.individual- Friskit does deny,not
ly; however,it does not address that streamingthe situation in media inexisted

art,which a prioruser clicked on a thelink to a or thatpre- Real’s other exhibits
(asplaylist, Friskit’s)made which would allow the well asmedia one of do demonstrate

player to “play all of songsthe in streaming. fact,the In previousFriskit’s mo-
playlist continuously sequentially”and in tiona for summary judgment included a
manner free of happenstance. chart,DeRose entitled patents“Friskit’s deliver

¶ 20;Decl. 2,Loomis Decl. Ex. gluewinamp- the putto existing technologies to-

5. The Court notes that some ally, "identified,of onlyFriskit's it chooses one of the
(me-claims select priorfrom thesolutions art predictable Hardy,solutions.” See Jones v.

control)player known,dia while others select 1524, (Fed.Cir.1984) ("[E]ach727 F.2d 1528
(searchpotentiallybut unused solutions mo- must be defining sepa-considered asclaim a

control).dule and network server module invention.”)rate
However, when each claim is taken individu-
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(definedonlywhich had that the “client module” assingle application,”into agether
thatexistingas one of the module is installed and executedstreaming “[a]media

user-terminal,”not assert on a Claimtechnologies. And Friskit does Constr. Order
2) (I) (ii)streaming media in a have a search interface and con-technology usesits

Further, contrary player.to Friskit’s trol a media The searchway. interfacenovel
assertions, video evi- need not be the same interface that con-provideReal does

conjunction player. Winampin with trols the media is a clientWinamp,ofdence
IUMA.com, streaming media. module which contains both anplaying interface

(the minibrowser)See, 2, winamp- searchingEx. forLoomis Decl. and thee.g.,
ability to control player (play-The the mediaiuma-copy-paste-to-playlist.avi.

controls). Therefore,limitation does not ren- back the limitationsstreaming media
present priorof this claim were in the art.der this claim nonobvious.

Patent, in52 of the '648 addition Friskit’s invention took elements bothClaim
limitation, instreaming priorthe media known the art and known to workhavingto

other,conjunctionbe ar- in with each and withrequires that the media resources
displayingthese elements no new function-playback priorityfor in order.ranged

ality, produce aargues integratedReal has not demonstrated them to resultFriskit
ordinaryin toprior predictablein the art because which was one withthis limitation

in amedia resources skill the art: more seamless userone of Real’s videos the
Where, here,argu- experience. patentsof This as theplayedare back out order.

byyield predictable arrangingreasons Friskit’s a result oldment fails for the same
playback performingwas una- elements with each its knownargument sequentialon

results, function,Streaming patentsmedia search the are invalid as obviousvailing.
KSR,§ atthrough Winamp, would under 103. See 127 S.Ct. 1740.playedwhen back

theyin had beenfollow the order which
SecondaryD. Considerations2,Ex.by mp3.com. Loomis Decl.returned

winamp-mp3-dot-com-adam-pfeffer.avi. The final element of the Graham
Additionally, streaming playlistsmedia requires ascertainingtest for obviousness

put predesignatedin order and thenwere any objective of non-­the extent of- indicia
by play-playedwere back the user’s media secondaryThese so-calledobviousness.

2,in Decl. Ex.er that order. Loomis success,considerations include commercial
winamp-iuma-bees-eapture-to-disk.avi. need, others,long-felt skepticismfailure of

cases,In someunexpectedand results.
singleA a user inter-e. module with probativeevidence can be the most ofsuch

12)('628 Patent,face claim considerations,Secondaryobviousness.
however, not the obviousnessargues Winamp,that with do controlFriskit also

words,minibrowser, secondaryIn con­inquiry.does not meet otherintegratedits
(I) totality ofpart... are but of thethe limitation of a “client module to siderations

a that is used to reach the... a first interface to receive the evidenceprovide
(ii) of obviousness. Tele­a media ultimate conclusionrequest;search and control

F.Supp.2din 12 of Inc. v. KSR Int’l Co. 298player” as described claim the '628 flex
—581, (E.D.Mich.2003), aff'd U.S.arguesit that the 595Specifically,Patent.

1727,—, L.Ed.2d 705of 127 167playbackdoes not control S.Ct.minibrowser
(2007) (citations omitted); Leapf­See alsoOpp’nFriskit’s to Summ. J.the media.

Inc.,Enters.,However, Inc. v. 485plain roglan- Fisher-PriceMot. 21. the claim’s
(Fed.Cir.2007)1157, (holding1162requiresIt F.3dguage does not demand this.
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strength declaration,ofgiven primathat the the facie George Aposporos, Friskit’s
showing, officer,the substantial evi-obviousness chief executive described two meet-

success, praise ings personneldence of commercial and with explore possi-Real to
long-felt inadequatewas to ble technical cooperation.need overcome repre-Friskit’s

obviousness).a power point presentationsfinal conclusion of sentatives made
of Friskit’s technology. The thrust of theBecause Friskit’s invention has
presentation and indiscussion as relatedmarket,never reached the there are no

appearsthe declaration to have tobeensales to evidence its commercial success.
the superioritydemonstrate of the FriskitInstead, argues thatFriskit the substantial

¶¶technology. Aposporos 12-16,Dec.allegedly infringing playersales of Real’s
Copying byDoc. 114. competitor mayaRealPlayer Rhapsody,Plus and establish

be a in secondaryrelevant factor the factorcommercial success as well as unexpect­an
analysis. Corp.Versa v. Ag-Bag Intern.Opp’ned result. Friskit’s to Summ. J. Ltd., 1325, (Fed.Cir.2004).392 F.3d 132524-25, However,Mot. 27. “[commercial]

“copying requiresBut replicationthe of ainsuccess is relevant the con­obviousness
specific product.” Id. The mere assertiononlytext if proofthere is that the sales of infringement does not establish the non-awere direct result of the unique charac­

patent,obviousness of a and doesFriskitteristics of the claimed op­invention—as not offer evidence of copyingactual of itsposed to other economic and commercial claimed invention.
factors unrelated to the quality pat­of the

The court concludes that the evidence ofsubject matter.” Huang,ented In re 100
secondary considerations is insufficient to135, (Fed.Cir.1996).F.3d 140 In other
overcome Real’s clear and convincing evi-words, party assertingthe commercial suc­
dence of obviousness. Defendants’ motioncess provemust a nexus between the com­

summaryfor judgment of invalidity undermercial success and the invention.claimed
35 granted§U.S.C. 103 is and the actionKSR, F.Supp.2d298 at 595. Friskit offers
is dismissed.only what it “primadescribes as a facie

IT IS SO ORDERED.case infringement”of as evidence of nexus.

arguesFriskit longthat felt need and
offailure others and the teaching away

from the Friskit solution genuinecreate
of material fact regardingissues obvious-

ness. It priorasserts that companies de-
MAYNARD,Hal Plaintiff,signed playersmedia that withworked

files varietyavailable on a of network ser- v.
vers and network servers that withworked STATE FARM MUTUAL AUTOMO-
a variety of players.media Friskit chose BILE COMPANY,INSURANCE a
a design path,different having the net- corporation; and inclusive,Does 1-100
work server control the playermedia to Defendants.
give the user an improved experience.

No. CV 06-7869 ABC RCX.Opp’nFriskit’s to Summ. J. Mot. 26-27.
But it offers no facts demonstrating Court,a Unitedlong States District

need,felt failure of others teachingor C.D. California.
away designfrom its choice. Western Division.

Finally 30,JulyFriskit contends that 2007.
copyingReal’s of Friskit’s technology sup­

ports a finding of nonobviousness. In a


