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Corp., F.Supp.2d87ed States v.PER CURIAM: Microsoft
(“Conclusions Law”).(D.D.C.2000)30 ofCorporation appeals fromMicrosoft

that thethen foundThe District Courtfindingthe District Courtjudgments of
liability underthat establishedsame facts§§ 2in of 1 and ofcompanythe violation
Act mandated§§ 1 and 2 of the ShermanorderingAct and variousthe Sherman

liability analogousunder statefindings ofremedies.
remedyToprovisions.antitrust Id.lawpur-aroseagainstThe action Microsoft

violations,Act the Districtthe Shermancomplaint byto a filed the Unitedsuant
Judgment requiringa FinalCourt issuedcomplaints byfiledseparateandStates

plan ofproposedto submit aMicrosoftde-States. The District Courtindividual
divestiture, splitcompanythe to bewithathat Microsoft had maintainedtermined

systems and anoperatinginto an businessIntelcompati-monopoly in the market for
States v.applications business. Unitedin ofoperating systems violationble PC
59,F.Supp.2d97 64-65Corp.,2; monopoly in theattempted gain§ to a Microsoft

(D.D.C.2000) Judgment”). The{“Finalin violationmarket for internet browsers
order also con-District Court’s remedial2; illegally purportedly§ tied twoof and

onof interim restrictionstains a numberseparate products, and InternetWindows
Id. at 66-69.(“IE”), § 1. Microsoft’s conduct.in violation of Unit-Explorer
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appealMicrosoft’s contests both respectthe le- with to counterpartsthe state law
gal conclusions and the resulting remedial plaintiffs’of the Sherman Act claims.

principalorder. There are aspectsthree
We also find merit in Microsoft’s chal-First,appeal.of this challengesMicrosoft

lenge to the Final Judgment embracinglegalthe District Court’s conclusions as to
the District Court’s remedial order.allegedall three antitrust violations and
There are several supportingreasons thisalso a of proceduralnumber the and factu-

First,conclusion. the District Fi-Court’sal they Second,foundations on which rest.
Judgmentnal rests on a ofnumber liabil-arguesMicrosoft that the remedial order

ity determinations that do not ap-surviveaside,must be set because the District
review; therefore,pellate the remedialCourt failed companyto afford the an evi-
currentlyorder as fashioned cannot stand.dentiary hearing and,disputedon facts

Furthermore, we would vacate and re-also, provisionsbecause the substantive of
mand the remedial order even were we toFinally,the order are flawed. Microsoft
uphold liabilitythe District Court’s deter-asserts that judgethe trial committed ethi-
minations in their entirety, because thebycal violations engaging impermissiblein
District Court failed to hold an evidentia-parteex makingcontacts and inappropri-
ry hearing to remedies-specificaddresspublicate comments on the merits of the

disputes.factualcase while it was pending. Microsoft ar-
gues that these ethical violations compro- Finally, we Judgmentvacate the Final
mised the District Judge’s appearance of remedies,on judgebecause the trial en-
impartiality, thereby necessitating his dis- gaged impermissiblein parteex contacts
qualification and vacatur of Findingshis of by holding secret interviews with member's
Fact, Law,Conclusions of Judg-and Final of the media and made numerous offensive
ment.

comments about pub-Microsoft officials in
carefullyAfter considering the volumi- lic courtroom,statements outside of the

nous record on appeal including the Dis-— giving rise to an appearance of partiality.
trict FindingsCourt’s of Fact and Conclu- Although we find no evidence of actual

Law,sions of testimonythe and exhibits bias, we hold that the actions of the trial
trial, parties’ briefs,submitted at the and judge seriously tainted proceedingsthe be-

argumentsthe oral before this court—we fore the District Court and called into
find that some but not all of Microsoft’s question integrity judicialthe pro-of the
liability challenges have According-merit. cess. We are therefore constrained to va-
ly, we affirm in part and partreverse in cate Final Judgment remedies,the on re-
the District judgmentCourt’s that Micro- mand the case for reconsideration of the
soft §violated 2 of the Sherman byAct order,remedial and require that the case
employing anticompetitive tomeans main- be assigned to a different trial judge on
tain a monopoly in the operating system remand. dispositionWe believe that this
market; we reverse the District Court’s will adequatebe to impro-cure the cited
determination that §Microsoft 2violated prieties.
of the by illegallySherman Act attempting

sum,monopolizeto Inthe internet for fullybrowser mar- reasons more explained
ket; below,and we remand the District we affirm in part,Court’s in part,reverse

.finding that §Microsoft partviolated 1 of and remand inthe the District Court’s
Sherman by unlawfullyAct tying judgmentits assessing liability..brow- We invacate
ser to its operating system. judgmentOur full Judgmentthe Final embodying the
extends to the District findingsCourt’s remedial order and remand the case to a
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exclusively on Microsoft’s variedproceed- almostfor furtherjudgetrialdifferent
Netscape Navigator asto unseatopinion. effortswith thisings consistent

browser, plaintiffspreeminent internetthe
I. Introduction of thefour distinct violationscharged

(1) deal-Act: exclusiveunlawfulShermanBackgroundA.
(2)1;§ofining arrangements violationDepartmentthe1994, atJuly officialsIn

95 andof IEtying to Windowsunlawful(“DOJ”), of the Unitedon behalfof Justice (3)1;§in of unlaw-98 violationWindowsMicrosoft, charg-States, againstfiled suit
monopoly in the PCof aful maintenancewith, things,among othering companythe

in ofsystem violationoperating marketin themonopolyaunlawfully maintaining
(4) monopoli-2; attemptedand unlawful§anticom-throughsystem marketoperating

inmarketof the internetzation browserand softwarelicensingin itstermspetitive
brought§ alsoof 2. The Statesviolationparties subse-Thedeveloper agreements.

vi-charging Microsoft withclaimspendentdecree, thusinto a consentquently entered
laws.various antitrustof Stateolationsmerits. See Unitedavoiding a trial on the

the caseCourt scheduledThe District56 F.3d 1448Corp.,v.States Microsoft
pre-on thehearingtrack.” TheI”). a “faston(D.C.Cir.1995) (“Microsoft Three

trial on theliminary injunction theandalater, Department filedtheyears Justice
pursuant to Fed.consolidatedweremeritsforagainst Microsoftcontempt actioncivil

65(a)(2). trial thenwasTheR.CivP.pro-violating of the decree’soneallegedly
8,Septemberonto commencescheduledof agrantfrom aappealvisions. On

1998, the com-than four months afterlessthatthis court heldinjunction,preliminary
offiled. In a serieshad beenplaintsIEbundling oftechnologicalMicrosoft’s

orders, District Court limitedthepretrialnot violate95 didand 4.0 with Windows3.0
of 12 trial wit-side to a maximumeachde-of the consentprovisionrelevantthe

It re-plus two rebuttal witnesses.nessesCorp.,v.Statescree. United Microsoft
direct testi-that all trial witnesses’(D.C.Cir.1998) quired(“MicrosoftF.3d 935147

court in theto themony be submittedII”). questiontheexpressly reservedWe
DistrictTheof written declarations.formindependent-mightbundlingsuchwhether

offor the usealso made allowancesCourtAct.§§ 2 the Sherman1 or ofly violate
testimony proveat trial to sub-depositionat 950 n. 14.Id.

Followingpredicate issues.orordinate18,1998, shortly issuanceMay beforeOn
continuances, thethreegrant of briefthedecision,II the Unitedtheof Microsoft

19,1998.on Octoberstartedtrialplaintiffs filedgroupa of StateStates and
trial, District76-day the(and a benchconsolidat- Afterseparate soon thereafter
of Fact. UnitedFindingsitsed) Court issuedasserting antitrust viola-complaints,

Corp., F.Supp.2d 984v.seeking preliminaryand Statesbytions Microsoft Microsoft
Fact”).(D.D.C.1999) This(“Findingsagainst theinjunctionspermanentand of

of ac-independent coursestwotriggeredconduct.allegedly unlawfulcompany’s
First, establishedthe CourtDistrictany pre-“other tion.soughtalsocomplaintsThe

legalpossibleonbriefingfora scheduleas is neces-permanent reliefliminary and
conclusions, Lawrenceinviting Professorcompeti-restoreappropriate tosary and

curiae.amicusparticipate asLessig tobyaffectedin the marketstive conditions
referred theSecond, Districtthe Courtconduct.” Gov’t’sunlawfulMicrosoft’s

parties anto theto mediation afford53, casev.at United StatesCompl. Microsoft
The(D.D.C.1999). differences.to settle theirRelying opportunityCorp., No. 98-1232
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Posner,Richard A. JudgeHonorable Chief Microsoft filed a notice of appeal within
of Appealsthe Court ofUnited States for a week after the District Court issued its

Circuit, appointedthe Seventh was to Judgment.Final This court then ordered
partiesserve as mediator. The concurred any proceedingsthat bybefore it be heard

in the referral to mediation and in the the sittingcourt en banc. anyBefore
choice of mediator. substantive matters were byaddressed

court, however,this the District Court cer­Mediation failed after nearly four
appealtified of brought bythe case themonths of settlement talks between the

directlyUnited States to Supremethe3, 2000,parties. AprilOn parties’with the
pursuant 29(b),§Court to 15 U.S.C. whilehavingbriefs been submitted and consid-

staying judgmentthe final inorder theered, the District Court issued its conclu-
federal and state cases pending appeal.sions of law. The District Court found
The petitionedStates thereafter the Su­§Microsoft liable on the 1 tying §and 2
preme Court for a writ incertiorariofmonopoly attemptedmaintenance and mo-
their Supremecase. The Court declinedclaims,nopolization Law,Conclusions atof
to appealhear the of the Government’s35-51, rulingwhile that there was insuffi-
case and remanded the matter to thiscient support §evidence to a 1 exclusive
court; the Court likewise denied theviolation,dealing id. at 51-54. As to the

petitionStates’ for writ certiorari. Mi­ofactions,pendent State the District Court
Corp. States,v. United 530 U.S.crosoftfound the State antitrust laws contermi-

1301, 25,121 S.Ct. 147 L.Ed.2d 1048§§ Act,nous with 1 and 2 of the Sherman
(2000). This appealconsolidated followed.thereby obviating the need for further

State-specific analysis. Id. at 54-56. In
B. Overviewthose few eases where a State’s law re-

quired an showingadditional of intrastate Before turning to the merits of Micro-
impact competition,on the District soft’s arguments,Court various pausewe to re-
found requirementthe easily brieflyflect note,satisfied on on two matters of one
the evidence at practicalhand. Id. at 55. and one theoretical.

Having found Microsoft hable on all but practicalThe matter relates to the tem-
count,one the District Court poralthen asked dimension of this case. The litiga-

plaintiffs to proposedsubmit a remedy. tion timeline in this hardly proble-case is
proposalPlaintiffs’ for a Indeed,remedial order matic. it is noteworthy that a case

subsequentlywas weeks,filed within four of this magnitude and complexity pro-has
along with supplementalsix declarations ceeded from the fifing of complaints
and over 50 new exhibits. In propos-their through appellatetrial to decision in a
al, plaintiffs sought specific See,conduct reme- years.mere three e.g., Data Gen.
dies, plus structural splitrelief that Corp.would v. Sys. SupportGrumman Corp., 36
Microsoft into an applications (1stcompany 1147, Cir.1994) (sixF.3d 1155 years

operating systemsand an company. The filingfrom of complaint to appellate deci-
rejectedDistrict Court sion);requestMicrosoft’s Co.,ComputerTransamerica Inc. v.

for evidentiary and,further proceedings IBM, (9th1377, Cir.1983)698 F.2d 1381
following (overa single hearing on the merits of yearsfour from start of trial to

remedythe question, issued its appellate decision);Final United v.States Unit-
7,Judgment on June 2000. The District ed Shoe Corp., 295,Mach. 110 F.Supp. 298

adopted plaintiffs’Court (D.Mass.1953) (overproposed remedy yearsfive from filing
without substantive change. complaint decision).of to trial court
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theo-of note is morehowever, matterThe secondproblematic,is somewhatWhat
casethisin nature. decideWepassedhave reticalyearsjust over sixthatis

significant debatebackdrop ofin first con- aagainsttheengagedMicrosoftsince
overanticompetitive. practitionersandamongst academicsallege to beplaintiffsduct

indicates, §economy”six 2casein this to which “oldrecord the extentAs the
com-eternity in the toapplyshouldmonopolizationlike an doctrinesyears seems

a court can technologicaltimeindustry. By dynamicthe incompetingputer firms
firms, theproducts, andliability, by effects.networkassess markets characterized

changedhavelikely toaremarketplace by ef-networkIn markets characterized
turn,This, threatensindramatically. to-fects, tendsproduct or standardone

for courtsdifficultiespractical utilityenormous dominance, “the thatbecausewards
of re-measureappropriateconsidering the consumption offrom theuser derivesa

actions, bothequitablein enforcementlief of otherthe numberwithgood increases
firstin theremediescrafting injunctivein L.consuming good.”the Michaelagents

inreviewing those remediesandinstance Network Externali-Shapiro,Katz & Carl
may beremediesConductsecond.the 75ties, Compatibility,andCompetition,

cases, innova-becauseunavailing in such (1985).424, 424 For exam-Rev.Am. Eoon.
ren-alreadyhaslarge degreeto ation todemandconsumer’sple, individual“[a]n

conduct obsoleteanticompetitivethedered from)(and the tele-her benefithenceuse
harmless). Andno means(although by ... increases with thephone network

theirpresentremediesstructuralbroader on the networkother usersnumber of
courtincluding how aproblems,ofsetown canfrom whom shecall orshe canwhom

to a dra-restoring competitiongoes about & J.Howard A. Shelanskireceive calls.”
constantly chang-changed, andmatically Sidak, inDivestitureAntitrustGregory

just one reasonThat ismarketplace.ing, Industries, 1,L. Rev. 868 U. Chi.Network
inrefusalCourt’sfind the Districtwhy we (2001). standardproduct oraOnce

evidentiaryanto holdpresent casethe it moreacceptance, becomesachieves wide
fleshupdate andhearing on remedies —to Competition in suchentrenched.or less
seri-beforethe available informationout rather thantheis “for field”industries
dra-possibility ofentertaining theously Demsetz,Haroldthe field.” See“within

problematic.relief—sostructuralmatic Utilities?, Eoon.11 J.L. &Why Regulate
Section V.See infra omitted).(1968) (emphasis55, 57 n.7&

say that enforcementmean todo notWe
markets,dynamictechnologicallyInimportantplay anlongerwill noactions

however, may be tem-such entrenchmentanti-ofcurbing infringements theinrole
may alter theinnovationporary, becausedynamic mar-technologicallyinlawstrust

Joseph Schumpet-A.altogether. Seefieldassessinginthiskets, wenor do assume
Democracyer, Capitalism, andSocialismthoseEven incase.of thismeritsthe

(1942).1976)Perennial(Harper81-90ap-forward-looking remedieswherecases
to mar-change leadstechnologicalRapidlimited, will continuethepear Government

through in-compete“firmsin whichketsdefining the contoursinan interesthaveto
dominance,temporary marketfornovationlaw-abidingthatsoantitrust lawsof the

displaced by themay betheyfrom whichof isa clear sense whathavewillfirms
advancements.”productofnext wavetheis not. Andand whatpermissible

Sidak, (discussingat 11-12&Shelanskire-damage actions willprivateofthreat
pro-whichcompetition,Schumpeteriantestinclinedfirms todeter thosemain to
thantime ratherover“sequentiallyceedslimits of the law.the
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market”).simultaneously aacross Micro- by rapid innovation,terized both forces
arguessoft operatingthat the system mar- may be operating and can be difficult to

justket is such a market. isolate.”).

Whether or not Microsoft’s characteriza- Moreover, it should be clear that Micro-tion of operating systemthe market is soft makes no claim that anticompetitivecorrect appreciablydoes not alter our mis-
conduct should be assessed differently insion in assessing allegedthe antitrust vio-

dynamictechnologically markets. Itin presentlations the case. As an initial
onlyclaims that the measure of monopolymatter, we note that there is no consensus

power should be different. For reasonsamong commentators on questionthe of
fully below, rejectdiscussed we Microsoft’swhether, extent,and to what current mo-
monopoly power argument. See Sec-infranopolization doctrine should be amended to
tion II.A.account competitionfor in technologically

dynamic markets bycharacterized net- With backdropthis mind,in we turn to
work Compareeffects. SalopSteven C. & specificthe challenges raised in Microsoft’s

Romaine,CraigR. Preserving Monopoly: appeal.
Economic Analysis, Legal Standards, and
Microsoft, 7 617,Geo. Mason L. Rev. 654-

MonopolizationII.55, (1999)663-64 that(arguing exclusion-
ary conduct high-techin networked indus- Section 2 of the Sherman Act
tries heighteneddeserves antitrust scruti- makes it unlawful for a firm “monopo­to
ny partin maybecause it threaten to deter §lize.” 15 2.U.S.C. The offense of mo­
innovation), with Ronald A. Cass & Keith nopolization “(1)has two elements: theHylton,N. Preserving Competition: Eco- possession of monopoly power in the rele­Analysis,nomic Legal Standards and Mi- (2)vant market and the acquisitionwillfulcrosoft, 8 1,Geo. Mason L. Rev. 36-39

or powermaintenance of that as distin­(1999) (equivocating on the impli-antitrust
guished growthfrom developmentor as acations of network effects notingand that
consequence superiora product,of busi­presencethe of network mayexternalities

acumen,ness or historic accident.” Unit­actually encourage by guaran-innovation
ed States v. Corp., 563,Grinnell U.S.384teeing more monopoliesdurable to inno-
570-71, 1698,86 S.Ct. 16 L.Ed.2d 778winners).vating Indeed, there is some
(1966). The District appliedCourt thissuggestion that the consequenceseconomic
test and found that possessesMicrosoftof network effects and technological dy-
monopoly power in the formarket Intel-­namism another,act to offset one thereby
compatible operating systems.PC Focus­making it difficult to formulate categorical
ing primarily on Microsoft’s sup­efforts toantitrust rules particularizedabsent a
press Netscape Navigator’s threatanalysis to itsgivenof a market. See Shelanski
operating systemSidak, monopoly,& at 6-7 the court(“High profit alsomargins
found thatmight appear to be Microsoftbenign powerthe itsand maintainedneces-
notsary recovery through competitionlegitimate merits,of oninvestment re- the but

turns in a throughSchumpeterian framework, unlawful means.but Microsoft chal­
they might represent exploitation lenges bothof cus- conclusions. We defer to the
tomer lock-in and monopoly power District fact,when findingsCourt’s of setting
viewed through the lens of network them onlyeco- aside if clearly erroneous. Fed
nomics - The issue is particularly 52(a).R.com- Crv.P. We review questionslegal
plex because, in network industries charac- de novo. United States ex rel. Modern
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Co., available,Elec., only rarely typicallycourts moreElec. 81 F.3dInc. v. Ideal Sec.
(D.C.Cir.1996). cir­examine market structure in search of240, 244

monopoly power.cumstantial evidence ofby considering whether Micro-beginWe
¶al„ 531a,2A Areeda et Antitrust Law atpower, seepossesses monopolysoft infra

156; also, Grinnell, 384e.g.,see U.S. atdoes,II.A, it wefindingand thatSection
571, 86 1698. this structuralS.Ct. Undermaintainedquestionturn to the whether it
approach, monopoly power may be in­anticompetitive means.power throughthis

from firm’s of domi­possessionferred a athat thewith the District CourtAgreeing
nant share of a relevant market that isanticompetitively, seecompany behaved

by entryprotected See Rebelbarriers.II.B, and that these actionsSectioninfra
Oil, “Entry51 F.3d at 1434. barriers” areto maintenance of its mo-contributed the

(such regulatory require­factors as certainII.C, wepower, see Sectionnopoly infra
ments) prevent timelythat new rivals fromliability forfindingcourt’s ofaffirm the
responding priceto an increase in abovemonopolization.

competitivethe See Pac.level. S. Com­
T, 980,v.AT & 740 F.2dmunications Co.MonopolyA. Power

(D.C.Cir.1984).1001-02
merely possessing monop­While

The District Court considered theseis itself an antitrustoly power not viola­
factors concluded that Mi-structural andT,tion, Tel. Co. ATsee Northeastern v. &

possesses monopoly power in a rel-crosoft(2d76, Cir.1981), a84-85 it is651 F.2d
Defining the market asevant market.monopolizationof anecessary element

Intel-compatible operating systems,PCGrinnell, 570,at 86charge, see 384 U.S.
the found that Microsoft hasDistrict CourtSupreme1698. The Court definesS.Ct.

greatera than 95% share. It also foundpower tomonopoly power as “the control
protectedcompany’s positionthe marketprices competition.”or exclude United

by entrya barrier. Conclu-substantialCo.,Pontv. E.I. du de Nemours &States
Law,sions at 36.of994,377, 391, 76 100 L.Ed.351 U.S. S.Ct.

(1956). arguesMicrosoft that the District Courtprecisely, a firm is a1264 More
incorrectly the market.profitablyif it raise defined relevantmonopolist pricescan
It also that there is no barrier tosubstantially level. claimscompetitiveabove the

Phillip al., entry Alternatively, Mi-in that market.E. Akeeda et Antitrust Law2A
¶ (1995); argues that the501, Hosp., crosoft because softwareBall Mem’lat 85 cf.

proof,Ins., Inc., industry uniquely dynamic,is directF.2dHosp.v. Mut. 784Inc.
evidence,(7th Cir.1986) than more1325, (defining rather circumstantial1335 market

possess-itindicates whetherpower ability appropriatelycut mar­as “the to back the
Rejecting argu-eachprice”). monopoly power.esoutput and so raiseket’s total

ment, uphold District Court’s find-a firm has we theindicates thatWhere evidence
power entirety.inso, ing monopolyof itsdone ofprofitablyin fact the existence

power is clear. See Rebel Oilmonopoly 1. Market Structure
Co., 1421, 143451v. Atl. F.3dCo. Richfield a. Market definition(9th Cir.1995); v.see also IndianaFTC

Dentists, 447, 460-61, ability of consum­“Because the476 U.S.Fed’n of
(us­2009, (1986) asuppliersturn other restrainsL.Ed.2d 445 ers to to106 S.Ct. 90

compet­pricesraisingin firm from above theproof powerto show marketing direct
level,” Rothery Storage & Van Co. v.§ of itiveAct 1 unreasonable restraintSherman

210,Lines, Inc.,action). 218792 F.2dproof is Atlas Vantrade Because such direct
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(D.C.Cir.1986), the relevant market onlymust by saying: “the district court’s mar­
include productsall “reasonably inter­ ket isdefinition so narrow that it excludes
changeable by forconsumers the sam­ Apple’s OS,Mac which has competed with
purposes.” Pont,du 395,351 U.S. at 76 Windows for years, simply because the

case,S.Ct. 994. In this the District Court Mac OS runs on a different microproces­
defined the market as “the licensing of all Appellant’ssor.” Opening Br. at 84. This
Intel-compatible PC systemsoperating general, conclusory statement falls far
worldwide,” finding that there are “cur­ short of what requiredis to challenge find­rently productsno ... there are not—and ings as clearly erroneous. Pendleton v.likely anyto be in the near future —that a Rumsfeld, 102, (D.C.Cir.­628 F.2d 106significant percentage computerof users 1980); Reno,see also Terry v. 101 F.3dworldwide could substitute for [these oper­ 1412, (D.C.Cir.1996)1415 (holding thatating systems] without incurring substan­

claims made but arguednot in a brief aretial costs.” Law,Conclusions at 36.of waived). Microsoft pointsneither to evi­Calling this market definition “far too nar­
dence contradicting the District Court’srow,” Appellant’s Opening 84,Br. at Mi­
findings allegesnor that supporting recordcrosoft argues that the District Court im­
evidence is insufficient. And since Micro­properly excluded typesthree products:of
soft does arguenot that ifeven acceptwenon-Intel compatible operating systems

findings,these they do not support the(primarily Apple’s Macintosh operating
District Court’s conclusion, wesystem, OS),Mac have nooperating systems for
basis for(such upsettingnon-PC thedevices court’sas decision tocomput­handheld

ers portaland excludewebsites), Mac OS from theand “middleware” relevant market.
products, which are not operating systems

Microsoft’s challenge to the Districtat all.
Court’s exclusion of non-PC compet-based

beginWe with Mac OS. Microsoft’s itors, such as (han-appliancesinformation
argument that Mac OS should have been devices, etc.)dheld portaland websitesincluded in the relevant market suffers that host serverbased software applica-from a flaw that manyinfects of the com- tions, suffers from the same defect: thepany’s monopoly power claims: the compa-

company fails to challenge the Districtny fails to challenge the District Court’s
Court’s key factual findings. particular,Infactual findings, or to argue' that these
the District Court found that because in-findings supportdo not the court’s conclu-
formation appliances fall far per-short ofsions. The District Court found that con-
forming all of the PC,offunctions a mostsumers would not switch from Windows to
consumers will buy them only as supple-aMac responseOS in to a pricesubstantial
ment to their ¶PCs. Findings Fact 23.increase because of the costs of ofacquiring
The District Court also found portalthe thatnew hardware needed to run Mac OS

(an websites do not presentlyApple hostcomputer enough ap-and peripherals) and
plicationscompatible to inducesoftware applications, consumers switch,toas well

as nor are theybecause of likelythe effort to doin so ininvolved thelearn- near
¶27.ing the systemnew future.and Again,Id.transferring files because Micro-

to its ¶format. Findings soft does not argueFact 20. The that the Districtof
court also found the Apple system Court’s findings notless do support its conclu-
appealing to consumers itbecause sion thatcosts appliancesinformation portaland
considerably more and supports fewer ap- websites are outside the market,relevant

¶21.plications. Id. Microsoft responds we adhere to that conclusion.
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¶¶Testimonymain Direct of Paul Maritz 234-brings us to Microsoft’sThis
36, reprintedmarket 6 at 3727-29.the District Court’s in J.A. Be-challenge to

this, producta writ-the exclusion of middleware. cause of middlewaredefinition:
of middlewareimportanceof the ten for Windows could take over some orBecause

ease, it ispause explainto what platformthis we all of func-to Windows’s valuable
is,us.to the issue before developers might beginhow it relatesand tions—that to

rely upon exposedAPIs theby middlewaresystems perform many func-Operating
uponrelyingfor basic routines rather thantions, allocating computer memo-including

inthe API set included If mid-Windows.ascontrolling peripherals suchry and
multiple operat-weredleware written forTesti-keyboards. See Directprinters and

ing systems, impact could evenits be¶ 20,mony of Frederick Warren-Boulton
Thegreater. developers relymore couldOperating5 at 3172-73.reprinted in J.A.

by middleware,upon exposedAPIs suchplatformsas for soft-systems also function
expensive porting op-tothe less differentThey this “ex-bydoapplications.ware
systems Ultimately, iferating would be.tomaking available softwareposing”—i.e.,

developers applications relyingcould writedevelopers—routines protocols per-or that
exclusively on APIs exposed by middle-widely-used functions. Theseform certain
ware, applications anytheir would run onProgrammingApplicationasare known
operating system on which the middlewareInterfaces, Direct Testi-or “APIs.” See

present. TestimonyDirect¶ was also See of70, reprintedofmony James Barksdale
¶Tevanian, 45, reprintedAvadis in 5Jr.example,5 J.A. at 2895-96. For Win-in

Navigatorat 3113. andNetscapeJ.A.an that tocontains API enables usersdows
inat issue this case—are mid-Java—botha on See Directdraw the screen.box

products multiple op-¶ dleware written for12,T. re-Testimony of Michael Devlin
¶Findingserating systems. Fact 28.3525. devel-printed in 5 J.A. at Software of

to include that in anopers wishing function that,arguesMicrosoft because middle-
duplicateneed it in theirapplication not theusurp operating system’sware could

“call”—ie.,Instead, they cancode.own andplatform might eventuallyfunction
API. Direct Testi-use—the Windows See systemtake functionsoperatingover other¶¶ 70-71, re-mony of BarksdaleJames (for instance, by controlling peripherals),

5 J.A. at 2895-97.printed in Windows excludingthe Court erred in Navi-District
APIs, controlling ev-contains thousands of market.gator and Java from the relevant

storage display.data to fonterything from however,found, thatThe District Court
Testimony of DevlinMichaelSee Direct Java,Navigator, anynorneither other

¶ 12, reprinted in 5 J.A. at 3525. now,product or wouldmiddleware could
systemEvery operating has different soon, enough to as aexpose APIs serve

developeraAccordingly,APIs. who platform popular applications,for much
application operatingfor onewrites an operating system func-less take over all

tosystem applicationwishes to sell theand ¶ ¶ Again, Microsofttions. Id. 28-29.
modify, “port,”orusers of another must challenge findings,fails these insteadto

application operatingthethe to second “potential”simply asserting middleware’s
¶Findings pro-Fact 4. Thissystem. of Appellant’s Opening Br.competitor.as a

timeconsuming expensive.andcess is both interchange-at 86. The test of reasonable
¶ 30.Id. however,ability, required the District

substitutes thatprod- onlyto consider“Middleware” refers to software Court
¶ 28; pricing reasonablyin fore-constrain theexposethat their own APIs. Id.ucts
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future, readyonly products well-developed enoughand that can toseeable serve as
relativelyinenter the market a short time present substitutes. See Sectioninfra

Rothery,performcan this function. See II.C. Because market isdefinition meant
(“Because abilityat of792 F.2d 218 the products “reasonablyidentifyto inter-

suppliersto turn to other re-consumers consumers,” Pont,changeable by du 351
raising pricesfirm fromstrains a above 395, 994,atU.S. 76 S.Ct. and because

level,competitive ofthe the definition the interchangeableismiddleware not now
a‘relevant market’ rests on determination Windows, goodwith the District Court had

substitutes.”);of available see also Find- excludingreason for middleware from the
¶ (“[I]tings Fact 29 would take severalof relevant market.

years for ... to amiddleware evolve” into
powerb. Marketcanproduct operating sys-that constrain

pricing.).tem Whatever middleware’s ul- Having properlythus defined the
potential,timate the District Court found market,relevant the District Court found

that could notconsumers now abandon that a greaterWindows accounts for than
operating systemstheir and switch to mid- ¶Findings95% share. Fact 35. Theof

responsedleware in to pricea sustained court also found that ifeven Mac OS were
competitivefor Windows above the level. included, Microsoft’s share would exceed

¶ ¶Findings 28, 29.Fact Nor is mid-of challenges80%. Id. Microsoft neither
likely operatingdleware to overtake the finding, it arguenor does that such a

system primary platformthe foras soft- market predominant.share is not Cf.
development anyware time in the near Grinnell, 571,at384 U.S. 86 S.Ct. 1698

future. Id. (87% is predominant); Eastman Kodak
Alternatively, arguesMicrosoft that the Servs., Inc.,ImageCo. v. Technical 504

District Court should not have excluded 481,451, 2072,U.S. 112 S.Ct. 119 L.Ed.2d
middleware from the relevant market be- (1992) (80%); Pont, 379,265 du 351 atU.S.

primary plaintiffs’cause the offocus the 391, (75%).76 994S.Ct.
§ 2 charge attemptsis on Microsoft’s to

Instead, Microsoft claims thatsuppress operat-middleware’s threat to its
predominantaeven market share does notsysteming monopoly. According to Mi-

by monopoly power.itself indicate Al­crosoft, “contradict[ory],”it is 2/26/2001
though powerthe “existence of [monopoly]20,AppealsCt. Tr. at to define the rele-
ordinarily may be from the pre­inferred“veryvant market to exclude the competi-

market,” Grinnell,dominant share of thegavethreats thattive rise” to the action.
571, 1698, agree384 U.S. at 86 S.Ct. weAppellant’s Opening pur-Br. at 84. The

with possibil­Microsoft that ofbecause theported plaintiffs’contradiction lies between
entrants,ity of competition from new see§ theory,2 under which Microsoft pre-

Inc., 1336,Ball Hosp.,Mem’l F.2d at784monopoly againstserved its middleware
looking to current market share alone cantechnologies that threatened to become vi-

Foods,Windows, “misleading.”beable Hunt-Wessonsubstitutes for and its theo-
Foods, Inc., 919,market, RaguInc. v.ry of 627 F.2d 924the relevant whichunder

(9th Cir.1980); see alsopresently Hosp.,middleware is not a Ball Mem’lviable sub-
Inc., (“Marketstitute for 784 F.2d at 1336Windows. Because middle- share re­

nascent, sales,only however,ware’s threat is flects today’sno current but sales do
Nothing always power§contradiction exists. in 2 notof the indicate over sales and

tomorrow.”)price case,Sherman Act limits prohibition however,its to ac- In this
againsttions taken threats that are al- the District Court was not misled. Con-
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Id.applications.theseofpercentagerivals, smalltheof newsidering possibilitythe
however,explained,the District Courtpres- AsMicrosoft’sonlynot onfocusedcourt

gives con-entrytobarrierapplicationsthethe structur-share, onbut alsomarketent
op-dominanttheto preferfu- sumers reasoncompany’stheprotectsthatal barrier

they have no needifLaw, erating system evenat 36.Conclusionsposition.ture of
for it:writtenapplicationsto to use allbarrier“applicationsbarrier —theThat

of sys-operatingcharacteristicsfrom two anentry” The consumer wants—stems
(1) most consumers applica-ofonlymarket: typesruns notthe software tem that

large use,afor whichsystems tohe will wantoperating knowsprefer hetions that
already been mighthave heapplications in whichtypesof thosenumber but also

to(2) preferdevelopers Also, the con-written; mostand later.an interestdevelop
alreadysystems oper-that anoperating if he choosesfor knows thatwrite sumer

Seebase. toconsumer demandenougha substantial ating systemhave with
¶ ¶ “chick-30, 36. This in eachapplicationsFindings multipleFact supportof

applica- likelythat toensures lessen-and-egg” situation he will becategory,product
thefor by havingto be written towill continue latertions straitenedfind himself

Windows, in turn disap-which whose featuresalready applicationdominant use an
towill continue useraverageFinally,that consumers theensures him.point

systems. applica-operating that, speaking,other generallyit overprefer knows
ver-through successiveimproveId. tions
sys-operatinganthus wantsHesions.applica-of thethe existenceChallenging

ofgenerationswhich successivetem forobservesentry, Microsofttobarriertions
re-will beapplicationsfavoritehisapplica-developers do writethat software

fact thatTheat that.promptlyleased—pointingsystems,operatingotherfortions
applicationsofnumberlargervastlyasupportedIBM’speakatthat its OS/2out

than for otherfor Windowsare written¶ 46.Id.2,500 applications.approximately
consum-attractssystemsPC operatingdevelop-That somepoint.misses theThis

Windows, it reassuresbecauseers tooperatingotherforapplicationswriteers
asbe metinterests willtheirthatthemthewithat all inconsistentsystems is not

product.Microsoft’sthey uselong asto en-barrierapplicationsfinding that the
¶ Thus, thedespitefor 37.writing FactFindingsfrommanytry discourages of

rivals,Indeed, ben-Microsoftthe itslimited ofsuccessplatforms.popularthese less
entry.todifficulty barrierapplicationstheIBM’s fromfound that efitsCourtDistrict

softwareoflargera numberattractingin succeed,tomiddlewarewereOf course
seri-platformitsforwritedevelopers to tobarrierapplicationstheerodeit would
¶46.Id.success.impededously OS/2’s forwrittenapplicationsentry. Because

run oncouldsystemsoperatingmultiplethat WindowsdisputenotdoesMicrosoft
middle-theon whichsystemany operatinganythanmoremany applicationssupports
little, ifwithpresentwasproductwareinsteadarguesItsystem.operatingother

system marketoperatingtheany, porting,suggesttosense”commondefies“[i]tthat
¶ ¶ 29, 72.Id.competitive.becomeas wouldsupportmustsystemoperatinganthat

found, middle-Court(more the DistrictBut asdoesas Windowsapplicationsmany
ofnumberexpose a sufficientnotware willDistricttheaccording to70,000,than
tobarrierapplicationstheerodeAPIs toAppel-¶ 40) competitive.Court, to beid.
id.Seefuture.the foreseeableentry inConsumers, Mi-Br. at 96.Openinglant’s

¶¶ 28-29.veryaout, useonlycanpointscrosoft
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Organization Industry (1968) (ex-argues applica-that the of 67Microsoft next
costs).entry entrynot an barri- cludingtions barrier to is these We need not resolve

all, however,at but a reflection of Windows’ issue,er this for even under the
certainlyIt thatpopularity. is true Win- more narrow it is cleardefinition that

initialmay gaineddows have its dominance there are barriers. When Microsoft en-
operating system competi-in the market operating systemtered the market with

superior ortively—through foresight qual- and the first version ofMS-DOS Win-
ity. But is not aboutthis case Microsoft’s dows, it adid not confront dominant rival

isacquisition monopoly power.initial of It systemoperating with anas massive in-
about Microsoft’s efforts to maintain this existing arraystalled and vastbase as an
position through means than compe-other applications operatingof as the Windows

applica-tition on the merits. Because the systems enjoyed. Findingshave since of
entry protectstions barrier to a dominant ¶ ¶ 7, Moreover,6,Fact 43. when Micro-

system itoperating irrespective quality,of 98,soft introduced 95 and itWindows was
gives power offMicrosoft to stave even bypass applicationsable to the barrier to

new rivals. is asuperior The barrier thus entry protectedthat the incumbent Win-
operating systemóf thecharacteristic mar- by includingdows APIs from the earlier

ket, or,popularity,not of Microsoft’s as systems.in new operatingversion the
witness,byasserted a Microsoft the com- ¶ Thisid. 44. porting existingSee made

pany’s efficiency. TestimonySee Direct of applicationsWindows theto new version
¶ 115, reprintedRichard Schmalensee in costly portingof Windows much less than

J.A. at 16153-14.25 them to the operating systems of other
Finally, arguesMicrosoft that the Dis- freelyentrants could notwho include

trict Court notshould have considered the APIs from the incumbent Windows with
applications entrybarrier to itbecause their own.
reflects not a cost disproportionate-borne

2. Direct Proofentrants,ly by bynew but one borne all
inparticipants operating systemthe mar-

Having sustained the DistrictMicrosoft,Accordingket. to it had to
Court’s conclusion that circumstantial evi­majormake toinvestments convince soft-

proves possessesdence that Microsoft mo­developersware oper-to write for its new
nopoly power, we turn to Microsoft’s alter­ating system, itand continues to “evan-

argumentnative itthat does not behavegelize” the platform today.Windows
monopolist.a Claiminglike that softwarebycosts partic-Whether borne all market

competition “dynamic,”uniquelyis Appel­ipants should be entryconsidered barriers
Openinglant’s at (quotingBr. 84 Findingssubjectis the of much Comparedebate.

¶Hovenkamp, 59),Fact company suggeststhe a new2A Areeda & Antiteust Law of
that in420c, monopoly powerrule:§ 61 the software(arguingat that these costs are

Bain, is,industry provenbarriers), directly,should be thatentry and Joe S. BaReiees
Competition: by examining company’sa actual behaviorto New Their Character and

ManufacturingConsequences ifto determine it reveals thein existence ofIndus-
(1956) Microsoft,monopoly power. Accordingtries 6-7 to(considering these costs

barriers),entry onlynot proof powerwith L.A. does no such of itsLand Co. v.
exist,(9th1422,6Corp.,Brunswick F.3d 1428 but record evidence demonstrates

Cir.1993) (evaluating monopolyon the of power.cost based absence The com­“[t]he
ofdisadvantage compared pany heavilynew entrants as claims that it ininvests re­

Geokge Stiglee,incumbents”), (cit~to and The development,search and id. at 88-89
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possession¶ with the155, inconsistentdows —isMaritzPaulTestimony ofDirecting
Law, at 37.power. Conclusionsof suchthat(testifyingat 8698 of6 J.A.inreprinted

points toMicrosoftexpendituresR&DTheitsof17%approximatelyinvestsMicrosoft
Windows, itsforbutsimply forare notpriceR&D)), charges a lowandinrevenue

likely notmost doeswhichcompany,entirethe(a ofpercentagesmallfor Windows
products.all of itsformonopolyapossesssystemPCIntel-compatibleanofprice

can increaseMoreover, innovationbecauserivals, atits id.price ofthethanand less
andsharemarketalready dominantan46)).¶ ¶ 21,19,FactFindings(citing90 of

competi-emergence ofthedelayfurtherbecause, evenfailsargumentMicrosoft’s in-have reason totion, monopolistseven
ismarketthe softwarethatassuming ¶ 61. Mi-Findings Factin R&D.vest ofterm, thelongin thedynamicuniquely similarlyisbehaviorpricingcrosoft’s

struc-thecorrectly appliedCourtDistrict only thatcompany claimsTheequivocal.
compa-if theto determineapproachtural profit-charged the short-termit never

short term.in thecompetitionny faces Facedfor Windows.maximizing price
areanalysespowermarketStructural Dis-testimony, theconflicting expertwith

sub-potentialwhetherto determinemeant notit could accu-thatfoundtrict Court
ability to raisea firm’sconstrainstitutes be.price wouldwhat thisrately determine

level; onlycompetitivetheaboveprices found, aevent,¶ courtanyIn the65.Id.
theinlikely to materializearethatthreats profit-the short-termlower thanprice

this functionperformrelatively near future withis not inconsistentmaximizing price
Rothery, 792degree.significantanyto monopolyuse ofimproperorpossession

Sullivan,(quoting Lawrence218F.2d at Photo,¶ ¶ Berkey65-66.power. Id. Cf.
(1977)) (only12, 41 substi-§ atANTITRUST 263,Co., F.2d603KodakEastmanInc. v.

“prompt-the marketcan entertutes that Cir.1979) (“[I]f power(2d monopoly274
considered). DistrictThebely” should throughor maintainedacquiredbeenhas

rejectedandconsideredexpresslyCourt powermeans, that thethe factimproper
assuchthatclaims innovationsMicrosoft’s monopoly[ato extractusedhas not been

websitesportalanddeviceshandheld monopo-to theno succorprice] provides
marketthe relevantexpandsoonwould didthat itlist.”). claimsneverMicrosoft

sys-operatingIntel-compatible PCbeyond monopoly price.long-termthechargenot
notdoescompanytheBecausetems. ofpricethe Win-argue thatdoesMicosoft

no rea-havefindings, wethesechallenge an Intel-price ofof thefractionis adows
aresubstitutespromptthat thatson believe thanto lowersystem andPCcompatible
ap-approach, asThe factsstructural thesesystems,available. butoperatingof rival

Court, capableis thusDistrictby the the Districtplied withinconsistentare not
changing monopo-in aeven hasfulfilling purposeits that Microsoftfindingof Court’s

¶ (“In-case, arenor 36cites no FactFindingsmarket. Microsoft ly power. See of
evidenceone, systemsdirect otherrequiring operatingof tel-compatible PCwe aware
market.any signifi-inpower attract[ ]monopoly not][wouldto show than Windows

itshelda rule now. ifadopt such ... even Micosoftto demandWe decline cant
competitivethesubstantially abovepricesproof,directrequiretoif we wereEven

level.”).wellmaymoreover, behaviorMicrosoft’s
foundDistrict Courtthetelling,of mo- Moretheto show existencesufficientbe

behaviorof Microsoft’saspectscon- that someof theCertainly, nonepower.nopoly
is aexplain unless Windowstoin are difficultinvestmentto —itspointsMicrosoftduct

instance, accord-Forproduct.monopolyofprice Win-relatively lowtheR&D and
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Court,ing company engage anyto the District the set that it did not in exclusionary
conduct.price consideringthe of withoutWindows

¶ 62,prices, Findingsrivals’ Fact some-of any particular monopo-of aWhether act
thing monopolya firm a wouldwithout exclusionary, merelylist is thanrather a
have been unable to do. The District vigorousform competition,of can diffi-be

patternCourt also found that Microsoft’s cult to discern: the means of illicit exclu-
of exclusionary conduct could be ra-only sion, like legitimate competi-the means of
tional “if firm that possessedthe knew it tion, myriad. challengeare The for an

Law,monopoly power.” Conclusions at in stating generalantitrust court lies aof
37. is thatIt to that conduct we now turn. rule distinguishingfor between exclusion-

acts, welfare,ary which reduce social and
acts,competitive which increase it.B. Anticompetitive Conduct
From a ofcentury case law onabove, havingAs discussed a mo­

2, however,§monopolization under sever­
nopoly by §does not itself violate 2. A

First,al principles emerge.do to con­be
only§firm 2violates when it oracquires exclusionary, monopolist’sdemned as a act

maintains, attempts acquireor to or main­ must have an “anticompetitive effect.”
tain, bya monopoly engaging in exclusion­ is,That it competitive pro­must harm the
ary distinguished growthconduct “as from cess and thereby harm Inconsumers.

developmentor as a consequence of a su­ contrast, harm competitorsto one or more
perior product, acumen,business or histor­ will not suffice. [Sherman“The di­Act]

Grinnell, 571,ic accident.” 384 U.S. at 86 againstrects itself not conduct which is
1698;S.Ct. see also v.United States Alu­ so,competitive, severely againsteven but

Am., (2d416,minum Co. F.2d 430148of conduct which unfairly destroytends to
Cir.1945) J.) (“The(Hand, successful com­ competition Spectrum Sports,itself.” Inc.
petitor, urgedhaving compete,been to McQuillan, 447, 458,v. 506 U.S. 113 S.Ct.

wins.”).uponmust not be turned when he 884, (1993);122 L.Ed.2d 247 see also
GroupBrooke Ltd. v. &Brown William­case,In this concludingafter that Micro-

209, 225,son Corp.,Tobacco 509 U.S. 113monopolysoft had power, the District
2578, (1993) (“EvenS.Ct. 125 L.Ed.2d 168§Court held that Microsoft had violated 2

an pureact of bymalice one businessby engaging in a ofvariety exclusionary
competitor against does,not,another with­(not includingacts predatory pricing), to

more,out state a claim under the federalmonopoly by preventingmaintain its the
”).antitrust laws....effective distribution and use of products

mightthat monopoly. Spe-threaten that Second, plaintiff,the on whom
cifically, the District Court held Microsoft rests, see,proofthe burden of of course

(1) wayliable for: the in which integrat-it e.g., Spray-RiteMonsanto v.Co. Serv.
(2)Windows;ed IE into its various deal- 752,Corp., 763, 1464,465 U.S. 104 S.Ct. 79

ings Originalwith Equipment Manufactur- (1984);775L.Ed.2d see also United States
(“OEMs”),ers Internet Access Arnold,Providers Co., 365,v. Schwinn & 388 U.S.

(“IAPs”), 5,Internet Content Providers 1856,374 n. 87 S.Ct. 18 L.Ed.2d 1249
(“ICPs”), Independent (1967),Software Vendors on grounds,overruled other Cont’l
(“ISVs”), (3)Apple Computer; T.V.,and Inc.,its ef- Sylvaniav.Inc. GTE 433 U.S.
forts to 36,contain and to subvert tech- 2549,Java (1977),97 S.Ct. 53 L.Ed.2d 568

(4)nologies; and its course of conduct aas must monopolist’sdemonstrate that the
Upon appeal, argueswhole. Microsoft conduct indeed requisitehas the anticom-
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first, it be-... thewiththus harmonizedBrookegenerallySeeeffect.petitive
to be re-the criteriathat225-26, 2578. obvious113 S.Ct. comesat509 U.S.Group,

purposefor theany given casethe to inplaintiff, sortedby privateabroughtcaseIn a
of theviolationsinjury ascertainingis “of whetherits ofthatshowmustplaintiff

committed, rule ofto is theintendedwas have beenthe statute sectionthattype‘the
” Pueblo the establishedCorp. byv.forestall,’ guidedBrunswick reason

487-88,477, law....”). more re-Inc.,Bowl-O-Mat, the Fifth Circuit429 U.S. As
(1977) that the(quot- ...690, 701 is clearexplained,50 L.Ed.2d cently “[i]t97 S.Ct.

States, that2 toTransp. v. United is similarunder sectionWyandotte analysising
379, the202, 19 L.Ed.2d191, regardless1 whether88 S.Ct. under section389 U.S.

”bybrought Mid-(1967)); applied....in a caseno less label is407 rule reasonof
thatGovernment, demonstrate AT &Sys.,it must Inc. v.the Texas Communications

Cir.1980)competi- (5thharmed 1372,conductmonopolist’s T, n. 13the F.2d 1389615
Co.,tion, just competitor.a News 609Citynot Byars v.(citing Bluff

(6th Cir.1979)); also Cal.843, seeF.2d 860successfullyThird, plaintiffif a
Prods., Corp., 613v. IBMInc.Computer§ 2undercaseprimaaestablishes facie Cir.1979).(9th727,F.2d 737effect,anticompetitivedemonstratingby

“pro-­amay proffermonopolistthethen whetherconsideringFinally, in
for its conduct.justification”competitive harmson balancemonopolist’s conductthe

483, 112Kodak, atU.S.504See Eastman astherefore condemnedand iscompetition
aassertsmonopolistIf the2072.S.Ct. 2,§ our focusofexclusionary purposesfor

nonpretex­justificationprocompetitive —a conduct, uponnotof thatupon the effectis
a formis indeedits conductclaim thattual in­theEvidence ofit.the behindintent

itbecausethe meritsoncompetitionof monopolist isof athe conducttent behind
efficiency orinvolves, example, greaterfor helps usitonly to extenttherelevant

bur­theappealconsumerenhanced —then monopo­of thelikely effecttheunderstand
to rebutplaintiffshifts to theden back See, Chicago Bd.e.g.,conduct.list’s ofAssocs.,ImagingCapitalthat claim. Cf. 231, 238,States, 246 U.S.v. UnitedTradeAssocs., Inc.,Med.Valleyv.P.C. Mohawk (“knowl­(1918)242, 68362 L.Ed.38 S.Ct.Cir.1993).(2d537, 543F.2d996 inter­tohelp the courtmayedge of intent

pro-­Fourth, monopolist’sif the consequences”);predictand topret facts
stands unrebut­justificationcompetitive Ski­HighlandsAspenSkiing Co. v.Aspen

must demonstrateted, plaintiff 603,585,then the 105 S.Ct.472Corp., U.S.ing
of con­harm theanticompetitive (1985).that the 2847, 86 L.Ed.2d 467

procompetitive benefit.outweighs theduct mind, we nowprinciples intheseWith
the1 of Shermanarising §underIn cases the Dis-objections toMicrosoft’sconsider

aroutinely apply similarAct, the courts violat-holding that Microsofttrict Court’s
thethe rubric ofbalancing approach under variety ofinAct a§ 2 the Shermaned of

the rule ofsource ofThe“rule of reason.” ways.
v. UnitedCo.is Standard Oilreason

502, L.Ed.States, 1, 5531U.S. S.Ct.221 Equip-Originalto1. Licenses Issued(1911), Supreme Courtin which the619
Manufacturersmentin­propertheto describethat termused

a numbercondemnedDistrict CourtSee Theof the Act.sectionsbothquiry under
li-agreements(“[WJhen in Microsoft’sprovisionsofthe61-62, 50231 S.Ct.id. at
itOEMs,to becausecensingis WindowsAct]Shermanthe[ofsectionsecond
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found that impositionMicrosoft’s of those gaining the critical mass of users neces-
(likeprovisions many of Microsoft’s other sary to attract developer attention away

case)actions at issue in this serves to from as platformWindows the for software
reduce usage share of Netscape’s browser development. Plaintiffs also argue that
and, hence, protect operatingMicrosoft’s injuredactions competitionMicrosoft’s in
system monopoly. The reason market the browser argumentmarket —an we will
share in the browser market affects mar- examine inbelow relation to their specific

powerket in the operating system market claims that Microsoft attempted to monop-
complex,is and warrants explana-some olize the browser market and unlawfully

tion. tied its browser to its operating system so
as to competitionforeclose in the browserusageBrowser share is important be-
market. In § 2evaluating the monopolycause, as explainedwe in Section II.A

claim, however,maintenance our immedi-above, (ora anybrowser prod-middleware
ate concern is with anticompetitivethe ef-uct, matter)thatfor must a criticalhave
fect of Microsoft’s inconduct preservingmass of users in order to attract software
its monopoly in the operating system mar-developers to applicationswrite relying
ket.upon the exposes,APIs it awayand from

the exposed byAPIs Applica-Windows. In evaluating the restrictions in Micro-
tions particularwritten to a browser’s agreementssoft’s licensing Windows to
APIs, however, would run on any comput- OEMs, we first plaintiffsconsider whether

browser,er thatwith regardless of the have primamade out a bycase dem-facie
underlying operating system. “The over- onstrating that the restrictions have an
whelming majority of onlyconsumers will anticompetitive effect. In the next subsec-
use a PC operating system for which there tion, we conclude that plaintiffs have met
already exists a large and varied set of ... this asburden to all the restrictions. We
applications, and which itfor seems rela- then consider proffered justifi-Microsoft’s
tively certain that typesnew applica-of cations and,for the restrictions for the
tions and new existingversions'of applica- part,most justificationshold those insuffi-
tions will continue to be marketed....” cient.

¶Findings Fact 30. If a consumerof
could have access to applicationsthe a. Anticompetitivehe the licenseeffect of

regardless of the operating sys- restrictionsdesired —
tem he simply by installing partic-auses— The restrictions placesMicrosoft
ular browser on his computer, then he upon Original Equipment Manufacturers
would longerno compelledfeel to select particularare of importance in determin­

inWindows order to have toaccess those ing usagebrowser share because having
applications; he could select an operating an OEM pre-install a onbrowser a com­
system other than solelyWindows based puter is ofone the two most cost-effective
upon its quality price.and In other methods farby of distributing browsing
words, the market for operating systems (Thesoftware. other is bundling the

competitive.would be browser with internet access software dis­
Therefore, Microsoft’s gain IAP.)efforts to tributed by an Findings Factof

¶market in (browsers)share one market 145. The District foundCourt that the
served to meet threatthe to Microsoft’s imposedrestrictions Microsoft in licensing
monopoly in another market (operating Windows preventedto OEMs many OEMs
systems) by keeping rival frombrowsers from distributing browsers other than IE.
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played to theGayle McClainLaw, Microsoft’sparticu-Inat 39-40.Conclusions of
court) redundancy iconsthat of(explainingthe li-lar, condemnedDistrict Courtthe

users);may confusing to endthe OEMs beprohibiting 02/18/99provisionscense
(trialicons, testimony of John(1) desktop at 46-47any pm Tr.removingfrom:

(2)entries; in 21 J.A. atCompaq), reprintedalter-folders, menu Rose ofor “Start”
(3) (same);oth- am Tr. at 68andsequence; 14237-38initial booting the 11/17/98

Win- Bell-of the Kies Packardaltering appearance (deposition of John oftheerwise
¶ court),213. 9Findings reprintedFact the indesktop. played toNECdows of

(same); am Tr. at 67-J.A. at 6016 11/17/98theconcluded thatThe District Court
Weadock),(trial re-testimony of Glenn72prohibitionfirst license restriction —the
(same). Mostat 6015-20printed in 9 J.A.folders,icons,desktopofupon the removal
OEMs, Micro-telling, presentationsin tothe dis-menu entries —thwartsand Start

only onehavingrepresented thatsoft itselfby preventinga browserof rivaltribution
“lesscategory would beparticularinicon aofremoving visible meansfromOEMs

See Govern-confusing for endusers.”¶ The OEMsto Id. 203.access IE.user
(“GX”) 319 at MS98Trial Exhibitment’sa second browserinstallpracticallycannot

rejectAccordingly, we Micro-0109453.found,IE, partinthe courttoin addition
theshould vacateargument that wesoft’sonemore than“[p]re-installingbecause

as itFinding Fact 159Court’s ofDistrictsignifi-...category cangivenin aproduct
to consumer confusion.relatescosts,supportan OEM’scantly increase

can lead to confusionredundancyfor the above, channel is onetheAs OEMnoted
¶ 159; see alsoId.among novice users.” channels for distribu-primaryof the two

¶217. is, ofa certain numberThatid. By OEMspreventingtion of browsers.
users, browserseeing twocomputernovice user ac-removing offrom visible means

when andicons, which to usewill wonder IE, preventsrestrictionto the licensecess
Supportsupport line.the OEM’swill call a rivalpre-installingmany fromOEMs

and, in theextremely expensivecalls are therefore,and, protects Micro-browser
mar-original equipmentcompetitivehighly competition thatfrom themonopolysoft’s

to mini-ket, strong incentivehave afirms present.might otherwisemiddleware
If210.mize costs. Id. licenseTherefore, that thewe conclude

anticompetitive. Weisat issuerestriction“consumer confu-theMicrosoft denies
whetherquestionthethe momentdefer forthat OEMsstory; it someobservession”

outweighedisanticompetitive effectthatexec-and thatinstall browsersmultipledo
justifications.profferedby Microsoft’sdeniedthat do sofrom OEMsutives two

being con-consumersknowledge ofany issueatprovisionlicensesecondThe
pmicons. Seeby multiplefused 11/5/98 initialmodifying thefromOEMsprohibits

(trial Avadistestimony ofTr. at 41-42 that occursprocesssequenceboot —the
J.A. atreprinted in 9of Apple),Tevanian turns on theatime consumerthe first

(trial5493-94; at 69 testi-am Tr.11/18/99 thatimposition ofPrior to thecomputer.
IBM), reprintedSoyring ofmony of John restriction, that“among programsthe

at 6222.in 10 J.A. se-the bootinserted intomany OEMs
proceduressign-upwere Internethowever, quencethetestimony, supportsOther
from a listtoencouraged users choosethatof suchfinding that fearDistrict Court’s

OEM.” Find-by theassembledpre- of IAPsmany OEMs fromconfusion deters
¶ prohibitionSee, 210. Microsoft’sings Facte.g.,multiple browsers.installing of

thussequencethealteration bootanyon of(deposition ofpm Tr. at 614-1501/13/99
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prevents usingOEMs from that process to 33% of getcalls we related to the lack of
promote IAPs,the of manyservices of quality or generatedconfusion by your
which—at least at the time im-Microsoft product.... We must abilityhave more
posed the Navigatorrestriction —used to systemdecide how our presentedis to
rather than in theirIE internet access our end users. If we had a choice of

¶ 212; 295,software. reprintedSee id. GX supplier,another based on your actions in
in 12 (UponJ.A. at learning14533 of OEM area,this I you you]assure [that would not
practices including sequenceboot modifica- choice.”).supplierbe our of
tion, Chairman, Gates,Microsoft’s Bill

The dissatisfaction of the OEM custom-“Apparentlywrote: a lot of OEMs are
not, course,ers does of mean the restric-bundling non-Microsoft browsers and com-

tions are anticompetitive. The anticom-ing up offeringswith together with [IAPs]
petitive effect of is,the license restrictionsthat get displayed on their machines in a
as itself recognizes,Microsoft that OEMsFAR prominentmore way than MSN or
are promotenot able to browsers,rivalbrowser.”).our Internet Microsoft does

keepswhich developers uponfocused thedenynot that prohibitionthe on modifying
¶inAPIs Windows. Findings Fact 212ofthe sequenceboot has the effect of de-

(quoting Microsoft’s as writing,Gatescreasing competition against byIE pre-
“[w]inning Internet browser share is aventing OEMs from promoting rivals’
very very important us,”goal for and em-browsers. prohibitionBecause this has a
phasizing the preventneed to OEMs fromsubstantial in protectingeffect Microsoft’s
promoting both rival browsers and IAPspower,market and does throughso a

mightthat browsers);use rivals’ see alsomeans other competitionthan on the mer-
Tr. at (excerpts305-0601/13/99 from de-its, it is anticompetitive. Again ques-the

position of James Von Hollé of Gateway)provisiontion whether the is nonetheless
(prior to Gatewayrestriction pre-in-hadjustified awaits later treatment.
stalled non-IE internet registration iconFinally, imposesMicrosoft several addi-
that larger icons).was than desktopotherprovisions that,tional prohibitionlike the
This promotionofkind is not a zero-sumon icons,removal preventof OEMs from
game; forbut the restrictions in theirmaking various alterations to desktop:the

Windows,licenses useto pro-OEMs couldprohibitsMicrosoft OEMs causingfrom
multiplemote IAPs and Bybrowsers.any user interface other than the Windows

preventing the so,OEMs from doing thisdesktop to automatically,launch from add-
type restriction,of license like the first twoing icons or folders different in size or
restrictions, anticompetitive:is Microsoftshape suppliedfrom by Microsoft,those
reduced rival usagebrowsers’ byshare notand from using the Desktop”“Active fea-

but,itsimproving product rather,own bypromoteture to third-party brands.
preventing OEMs from taking actions thatThese impose significantrestrictions costs
could increase rivals’ share usage.ofupon OEMs; priorthe to pro-Microsoft’s

hibiting practice,the many OEMs would
b. justifications the li-Microsoft’s forchange the appearance of the desktop in

cense restrictionsways they See,found beneficial. e.g.,
¶Findings 214; 309,Fact GX reprinted Microsoft argues that the license re-of

(Marchin 22 J.A. at 14551 1997 letter strictions are legally justified because, in
from Hewlett-Packard to them,imposingMicrosoft: “We simplyMicrosoft is “exer-
are responsible for the cost of cisingtechnical rightsits as the ofholder valid
support customers,of our including the copyrights.” Appellant’s Br.Opening at
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1485,Reid, F.2d 1498v. 846Violencethe licens-argues thatalsoMicrosoft102.
(D.C.Cir.1988) context(noting, again in aopportuni-unduly restrict thenotes “do

concern, that “anany antitrustfree ofNavigator into distributeNetscapeties of
a licen-rights against”havemay[ ]authorany event.” Id.

“excessively or altered”that mutilatedseear­copyrightprimaryMicrosoft’s work).copyrightedtheThethe frivolous.uponbordersgument
Micro­onlyThe license restrictionunfetteredabsolute andclaims ancompany

necessary pre­toseriously defends asit softproperty asintellectualuse itsright to
copy­of itsa alteration”rights vent “substantialpropertyintellectual“[I]fwishes:

on OEMsprohibitionis therighted worksays,it thenlawfully acquired,”have been
a userautomatically launching substitutegivecannot riseexercisesubsequent“their

pro­of the bootupon completioninterfaceAppellant’s Openingliability.”antitrustto
¶ (“[A]211 fewFindings Factcess. SeethancorrectThat is no moreBr. at 105. of

that randeveloped programslarge OEMspersonalthat use of one’spropositionthe
of a newautomatically at the conclusionbat, cannotasuch as baseballproperty,

Thesesystem’s sequence.first bootPCliability. the Federaltort Asrise togive
desktopthe Windowsprograms replaced“Intellectualsuccinctly stated:Circuit

designed byinterfaceeither with a userprivilegea tonot conferrights doproperty
inter­Navigator’sor userthe OEM withIndep.In relaws.”theviolate antitrust

face.”). auto­a shell thatagree thatWe1322,F.3dLitig., 203Orgs.Serv. Antitrust
desktopmatically prevents the Windows(Fed.Cir.2000).1325

aby the user isbeing seenfrom everovertly re-Although neverMicrosoft
copyright­ofalteration Microsoft’sdrasticpositionand incorrectfrom boldtreats its

anti-­work, marginaltheoutweighsandedlaw, arguments toit makes twothe alsoon
the OEMsprohibitingeffect ofcompetitiveexercising copy-itsit notthat isthe effect

au­interfacesubstituting a differentfrommanner, despitein an unreasonableright
initialcompletion of thetomatically upontheconsequences ofanticompetitivethe

that thisholdprocess. We thereforebootInabove.discussedlicense restrictions
exclusionarynotis anparticular restrictionunqualifieditsuponthe first variation

§ 2 of the Shermanviolatespractice thatdefense, twoMicrosoft citescopyright
Act.holderindicating copyrightthat acases

upon itsIn second variationin aability engagetomay limit a licensee’s
defense, thatarguesMicrosoftcopyrightaofdeleterious alterationssignificant and

merely preventABC, license restrictionsthev.See Gilliamcopyrighted work.
re­that wouldtaking actions(2d Cir.1976); fromOEMs14, WGN Cont’lF.2d538 21

of Microsoft’sInc., substantially the valueVideo, duce693 F.2dCo. v. UnitedBroad.
is, MicrosoftthatCir.1982). copyrighted work:(7th ofrelevance622, The625

questioninrestrictionlicenseis claims eachpresentthe oneforthose two cases
from sonecessary preventto OEMshowever, cases islimited, thoseboth because

“thetoas underminealtering Windowscopy-of aalterationssubstantialinvolved
as a stable and18, ofGilliam, value Windowsprincipalatwork, F.2dsee 538righted

a broadsupportsthatplatformany consistentcase thereneither wasand because in
tois familiarand thatwas, range applicationsofincopyright holderclaim that the

Br. at 102.OpeningAppellant’susers.”antitrustviolating theasserting rights,its
however,Microsoft, never substantiatesBroad., atlaws, 693 F.2dCont’lsee WGN

and, alteringclaim, anbecause OEM’sthisNon-626; Cmty. Creativesee also for
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appearancethe of desktop promot- protectthe or monopoly,its by anyunredeemed
ing programs sequencethe bootin does legitimate justification. The restrictions

alreadynot affect the incode the product, §therefore violate 2 of the Sherman Act.
practicethe self-evidentlydoes not affect

Integration2. of IE and Windows“stability”either the “consistency”or the
platform. Law,of the See Conclusions Althoughof Microsoft’s license restrictions

¶41;at Findings Fact 227. Microsoft significantof have a effect closingin rival
onlycites one item of evidence in support browsers out of one of two primarythe

of its claim that the OEMs’ alterations distribution,ofchannels the District Court
were decreasing the value of Windows. found that “Microsoft’s executives believed

(“DX”)Defendant’s Trial Exhibit 2395 at ... its contractual placedrestrictions on
MSV0009378A, reprinted in 19 J.A. at OEMs would not be sufficient in them-

document,12575. That prepared by Mi- selves to reverse the Naviga-direction of
itself,crosoft qualitystates: “there are usagetor’s share. Consequently, in late

issues bycreated OEMs who are too lib- 1996,early1995 or Microsoft set out to
pre-installeral with the process,” referring bind tightly[IE] more to 95 as aWindows

to the OEMs’ installation of Windows and ¶technical matter.” Findings Fact 160.of
PCs,additional on theirsoftware which the Technologically binding Windows,IE to

saysdocument may result in con-“user found,the District Court preventedboth
cerns and confusion.” To the extent the OEMs pre-installingfrom other browsers
OEMs’ modifications cause consumer con- and deterred consumers from using them.
fusion, course,of the OEMs bear the addi- In particular, having the IE software code
tional support Findingscosts. See Factof as an partirremovable of Windows meant¶ Therefore,159. we conclude Microsoft that pre-installing a second browser would
has not shown that the liberalityOEMs’ product“increase an costs,”OEM’s testing
reduces the value of exceptWindows in anbecause OEM must andtest train its
the promotionsense that their of rival support staff to answer calls related to
browsers monopo-undermines Microsoft’s every productsoftware preinstalled on the
ly that permissible justifica-is not a—and machine; moreover, pre-installing a brow-
tion for the license restrictions. inser IEaddition to would manyto OEMs

Apart from copyright, questionableMicrosoft be “a use of the scarce and
raises one other ofdefense the li­ spaceOEM valuable on a PC’s hard drive.” Id.

¶agreements:cense that,It argues despite 159.
license,the restrictions in the OEM Net­ Although Court,the District in its Con-

scape is not completely blocked from dis­ Law, broadlyclusions of condemned Mi-
tributing product.its That claim is insuffi­ crosoft’s decision to bind “Internet Ex-
cient to shield liabilityfromMicrosoft for plorer Windows with ... technologicalto

because,those althoughrestrictions Micro­ shackles,” Law, 39,Conclusions at itsof
soft did not bar its rivals from all means of findings of fact in support of that conclu-
distribution, it did bar them from the cost-­ sion uponcenter specificthree actions
efficient ones. tookMicrosoft to weld IE to Windows:

sum,In we exceptionhold that with the IE fromexcluding the Pro-“Add/Remove
of the one prohibitingrestriction grams”automati- utility; designing Windows so as
cally interfaces,launched alternative all in certain circumstances to override the
the OEM license restrictions at issue rep- user’s choice of a default browser other
resent uses of Microsoft’s powermarket to IE;than and commingling code related
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making Microsoft’s ownbynotbrowsersin the samecodeandbrowsing otherto
but,to consumersmore attractivebrowsertheattempt to deletefiles, anyso that

rather, dis-discouraging OEMs frombywould, the sameatcontaining IEfiles
¶id. 159.products.rival Seetributingsystem. Astime, operatingthecripple

conduct, throughMicrosoft’sBecauserestrictions, considerwethe licensewith
competition on thesomething other thanhad anactionssuspectthefirst whether

merits, re-significantlythe ofhas effecteffect, then whetherandanticompetitive
and henceusage productsof rivals’ducingprocompetitiveaprovidedhasMicrosoft

mo-operating systemits ownprotectingthem.justification for
we defer foranticompetitive;nopoly, it is

integration it isAnticompetitive questionthe whethera. the momentofeffect
justified.nonethelessrule, prop­arecourtsgeneralaAs

Second,com­ found thatclaims that the Courtskeptical Districterly very about
“so thatby designeda dominant 98Windowshas been harmed Microsoftpetition

See, e.g., on 98 woulddesign changes. using Navigator Windowsproductfirm’s
Color, consequencesKo­ for users”unpleasantInc. v. EastmanPro haveForemost

(9th circumstances,534, overriding theCo., 544-45 Cir.­ inby,F.2d some703dak
market,1983). rou­ than IE asfirms of a othercompetitive user’s choice browserIn a

¶ ¶ 171-72.appealing to Id.hopein the of or her default browser.tinely innovate his
mak­ harmsconsumers, process that this overridearguein the Plaintiffssometimes

by deterring con-processwith thoseincompatible competitiveing products thetheir
a other thanrivals; liability usingwhen a browserimposition of fromof the sumers

so,inevi­ to dothing they might preferwill thoughthe IE evenmonopolist does same
usagereducingof innovation. browsers’therebya certain rivaltably deter amount

market, and, hence, abilitysuch of rival brow-in a theall the more true shareThis is
awayisone, product developeritself attentionin the to drawthis which sersas

Mi-Findings byFact Windows.exposedSee the APIsrapidly changing. fromof
course,¶ that over-product deny,inno­ ofto does notdeference crosoft59. Judicial

a somehowever, preference preventsmean thatvation, ridingnot the user’sdoes
are Be-design usingdecisions browsers.'product people from othermonopolist’s

Color, usagerivals’Pro override reduceslawful. See Foremost cause theper se
monopoly, it545; Computer protectsCal. Microsoft’sF.2d at see also share and703

739, 744; IBMProds., anticompetitive.In reF.2d at too is613
Litig.,AntitrustEDP DevicesPeripheral con­Finally, the District Court

(N.D.Cal.1979).965,F.Supp.481 1007-08 IE todecision to bindMicrosoft’sdemned
tospecific“by placing code98first con­ WindowsCourtThe District

files as codein samebrowsing thede­ WebMicrosoft’santicompetitivedemned as
system functions.”operatingprovidedthatfrom theto exclude IEcision “Add/Re­
¶ ¶¶ 174, Put­161; 192.alsoId. see id.98.utility in WindowsPrograms”move

functionalitybrowsing¶ supplyingting codehadMicrosoftFact 170.Findings of
operatingsupplyingwith codeinto a fileProgramsIE in theincluded Add/Remove

¶ ¶ thethatfunctionality “ensure[s]175-76, system95, id.in seeutility Windows
browsing-­containingany fileofpro­to deletion95it Windowsbut when modified

vitalalso deleteroutines wouldspecific98, IE out of thetookitduce Windows
cripplethusandsystem routinesoperatingThisutility.ProgramsAdd/Remove

” ¶ above,As notedId. 164.of rival Windows....usage sharechange reduces the
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an frompreventing removingOEM IE findingDistrict Court’s that Microsoft
it installingdeters from a second commingledbrowser browsing and non-browsing

doingbecause code,so increases the OEM’s we cannot findingconclude that the
product costs;testing supportand by con- was clearly erroneous. See v.Anderson
trast, IE,had OEMs been able to remove City City, 564,470Bessemer U.S. 573-of
they might pre-installhave chosen to Navi- 74, 1504, (1985)105 84S.Ct. L.Ed.2d 518

¶gator alone. See id. 159. (“If the district court’s account of the evi-
plausibledence lightis in of the recorddenies, matter,Microsoft as a factual

viewed in its entirety, the court of appealsthat it commingled and non-browsing
may not it even thoughreverse convincedcode,browsing and it maintains the Dis-
that sitting fact,had it been as the trier oftrict findingsCourt’s to contrarythe are
it would weighedhave the evidence differ-clearly According Microsoft,erroneous. to
ently.”). Accordingly, rejectwe Micro-expertits “testified without contradiction

argumentsoft’s that we should vacatethat very same in‘[t]he code Windows 98
Finding of Fact 159 as it relates thetoprovidesthat browsingWeb functionality’

code,commingling of and we conclude thatperformsalso essential operating system
such commingling anticompetitivehas anfiles,functions —not code in the same but
effect; no,ted above,as thevery comminglingthe same Appellant’ssoftware code.”
deters3291-92). OEMs fromOpening pre-installingBr. at rival(citing79 5 J.A.
browsers, thereby reducing the rivals’ us-expertMicrosoft’s testifydid not to that
age and, hence,share developers’ interestcontradiction,”effect “without however. A
in rivals’ APIs as an alternative to APItheexpert, Weadock,Government Glenn testi-
set exposed by Microsoft’s sys-operatingfied that Microsoft “design[ed] [IE] so that
tem.ofsome the code that it uses inco-resides

librarythe same files as other code needed
b. justifications inte-¶for Windows.” Microsoft’sTestimonyDirect 30. for

grationexpertAnother Government likewise testi-
file,fied library SHDOCVW.DLL,that one proffers justificationMicrosoft no

really“is a bundle separateof functions. for two of the three challenged actions
It contains some functions that have to do that it in integratingtook IE into Win­
specifically with browsing,Web and it con- excluding IE from the Add/Re­dows—
tains generalsome user interface functions move Programs utility and commingling

(trialas well.” am Tr. at 60-6112/14/98 browser operating systemand code. Al­
testimony Felten),of Edward reprinted in though Microsoft does make generalsome
11 atJ.A. 6953-54. One of Microsoft’s regardingclaims the of integrat­benefits
own suggestsdocuments as much. See ing the browser operatingand the system,

ProposedPlaintiffs’ Findings of Fact see, e.g., TestimonyDirect of All-­James
¶ (under seal) (Mi-(citing131.2.VÜ GX 1686 ¶ 94, reprintedchin in 5 J.A. at 3321
crosoft document indicating some functions (“Our deepervision of levels of technical
in SHDOCVW.DLL can be described as integration highlyis providesefficient and
“IE only,” others can be described as substantial benefits to customers de­and

only”“shell and still others can be de- velopers.”), it specifiesneither nor sub­
providingscribed as both “IE” and “shell” stantiates those claims. Nor does it ar­

functions)). gue that excludingeither IE from the
In view of contradictorythe testimony in Programs utility or com­Add/Remove

record,the some of which supports the mingling code anyachieves integrative
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anticompetitivethe ofstrafing that effectpri-out aplainly madePlaintiffsbenefit.
outweighs it. In thechallengedin actionthecompetitionharm tocase ofma facie

Court, plaintiffs appear to haveby Districtmarket demon-systemoperatingthe
both; event,neither, anyinlet alonedoneincreasedthat Microsoft’s actionsstrating

plaintiffs offer no rebuttalupon appeal,protect-and thususage shareits browser
mayAccordingly, Microsofta whatsoever.monopoly fromsystemoperatinged its

aspectthis of itsand, not be held liable forpart,for Mi-threat itsmiddleware
product design.of show-to meet its burdencrosoft failed

purposea oth-conduct servesing that its
InternetAgreements with Access3.

operating systemprotecting itser than
Providers

that Mi-Accordingly, we holdmonopoly.
asCourt also condemnedThe DistrictIE fromexclusion of thecrosoft’s Add/Re-

agreementsexclusionary Microsoft’s withcomming-utility and itsProgramsmove
In-include bothThe IAPsvarious IAPs.codeoperatingandling systembrowserof

Providers, offer con-whichternet Serviceconduct, inexclusionary viola-constitute
access, and Onlinesumers internet Ser-§ 2.tion of

(“OLSs”) America Onlinesuch asvicesthatchallenged actAs for the other
(“AOL”), proprietaryoffer contentwhichin IE into Win-integratingtookMicrosoft

and otherinternet accessin addition tothetocausing overrideWindowsdows— ¶ 15. The Dis-Findings Fadservices. ofin cer-choice of a default browseruser’s
agreementsMicrosoft’strict Court deemedargues thattain circumstances —Microsoft

IAPs unlawful because:with theSpecifi-“valid technical reasons.”it has
and the Ac-[IE][IE]Microsoft licensedthat it was neces-cally, Microsoft claims

below)(of which, to]Kit morecess [thetosary designto Windows override
charge.no [Find-hundreds IAPs forofhe or invokespreferences when sheuser’s

¶ ¶ Then,250-51. Micro-ings Fad]ofmeansnearlyout “of the 30one “a few”of
promotionalvaluablesoft extendedAppellant’saccessing Internet.”of the

importantto the ten mosttreatmentto Micro-AccordingBr. at 82.Opening
their commitmentexchangein forIAPssoft:

toandpromote [IE]and distributetosystem andHelp98 Win-The Windows
Id.desktop.theNavigator fromexileActiveXdepend onUpdate featuredows

¶ ¶ 288-90, Fi-261, 272, 305-06.255-58,by Navigator,supportednotcontrols
upgradetoexchangein for effortsnally,BarChannelthe now-discontinuedand

to client softwareexisting subscribersDefinitionMicrosoft’s Channelutilized
of[IE]with insteadthat came bundlednotFormat, Navigator also didwhich

grantedMicrosoft rebates—Navigator,does notLastly, 98Windowssupport.
pay-outrightmadein casesand sometheif a user accessesNavigatorinvoke

¶ ¶IAPs. Id. 259-those samements—toComputer” orthrough “MyInternet
60, 295.doing sobecauseExplorer”“Windows

Law, 41.atConclusions ofpurposes ofone of thewould defeat
to moveenabling usersthose condemned Mi­District Courtfeatures — The

tostorage devicesseamlessly from local (1) offering ofin IE freeactionscrosoft’s
browsing window.the sameWeb inthe (2) offering IAPs ato IAPs andcharge

upsignsthe IAPomitted). customer(internal bounty for eachplain-ThecitationsId.
In ef­the IE browser.usingonly rebutting for servicenottiff the burden ofbears

isthat Microsoftfect, concludedthe courtof demon-justification but alsoproffereda
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acting preserveto by offeringits monopoly assign liabilitynot predatory pricing,for
IE to IAPs at an price. however,attractive Similar- plaintiffsand pressdo not this
ly, the District Court held Microsoft liable theory on appeal.

(3) developingfor IEthe Access Kit
rare price predationThe case of(“IEAK”), packagea software that allows

aside, the antitrust laws do not condemnan IAP to “create a identity fordistinctive
even a monopolist for offering productitsits in byservice as little as a few hours
at an price,attractive and we thereforebar, icon,customizing the title[IE] start
have no warrant to condemn forMicrosoft¶ 249,pages,” Findingsand search Factof
offering IEeither or the IEAK free of(4) offeringand the IEAK to IAPs free of
charge or even at a negative price. Like­charge, acts, too,on groundthe that those
wise, above,we monopolistas said a doeshelped preserveMicrosoft monopoly.its
not violate the Sherman simply byActLaw,Conclusions Finally,at 41-42. theof
developing an product.attractive See(5)District Court found that Microsoft
Grinnell, 571,384 U.S. at 86 S.Ct. 1698agreed provide easyto toaccess IAPs’
(“[G]rowth or development as a conse­desktopservices from the inWindows re-
quence superiorof a product [or] businessturn for the agreement promoteIAPs’ to

violation.). Therefore,acumen” is noIE Mi­exclusively keep shipmentsand to of
developmentcrosoft’s of IEAKtheusinginternet access software doesNavigator

not violate the Shermanspecifica Act.percentage,under typically 25%.
Law,See Conclusions 42 (citingatof turnWe now to Microsoft’s deals¶¶ 289).Findings 258, 262,Fact Weof

with IAPs concerning desktop placement.address the first four items-—Microsoft’s
Microsoft concluded agree­these exclusiveinducements —and then its exclusive
ments with all IAPs,”“the leading Find­agreements with IAPs.

¶ 244,ings Fact including majortheofAlthough offering a an attrac­customer ¶ ¶ ¶245;OLSs. Id. 305,see also id. 306.
tive deal is the hallmark competition,of The significantmost of the OLS deals is

Supremethe Court has that inindicated AOL, which,with when the deal was
rarevery a price maycircumstances be reached, “accounted for a por­substantiallow,unlawfully or “predatory.” gener­See

tion of all existing Internet access sub­ally Group, 220-27, 113Brooke 509 U.S. at scriptions ...and attracted a very largeS.Ct. 2578. arguedPlaintiffs before the
percentage of IAPnew subscribers.” Id.District Court that Microsoft’s pricing was
11272. agreementUnder that Microsoftpredatory;indeed but of makinginstead
puts the icon inAOL the OLS folder onthe predatoryusual pricing argument—
the desktopWindows and AOL does notpredatorthethat would drive itsout rivals
promote any browser,non-Microsoft norby pricing particularbelow cost on a prod­
provide using anysoftware non-Microsoftthen,uct and future,sometime in the raise

exceptbrowser at the request,customer’sits onprices productthat above the com­
and even supplythen AOL will not morepetitive inlevel order to recoup its earlier
than 15% of its subscribers with a browserplaintiffs argued bythat pricinglosses— ¶other than IE. Id. 289.(indeed,below cost on IE payingeven

it),people to take SupremeMicrosoft The recentlywas able si­ Court most con-
multaneously preserveto its of sidered anstream mo­ challengeantitrust to an exclu-
nopoly profits Windows,on thereby more sive in Tampacontract Electric Co. v.
than recouping Co.,its investment in below-­ 320,Nashville Coal 365 U.S. 81 S.Ct.

pricingcost on IE. 623, (1961).The District Court did 5 case,L.Ed.2d 580 That
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(3d Cir.1992);98, 11110 Her-978 F.2drequire-to achallengeawhich involved
¶§contract, Hovenicamp,3 ofbrought under Law 1800c4was beRT AntitRustments

§§ 2 of the1 andClayton Act and (1998) (“[T]he divided,the with acases are
that anheldAct. The CourtSherman Claytonlikely majority stating that the

thedoes not violatecontractexclusive showinga of anticom-requiresAct smaller
is toprobable effectAct unless itsClayton effects.”).petitive

in acompetition substantial“foreclose
affected.”line of commerceof theshare “significant” maywhat isThough

the327, The share of81 S.Ct. 623.Id. at provi­antitrustvary depending upon the
because,importantismarket foreclosed chal­which an exclusive deal ission under

have an effectthe contract to adversefor it that in all thelenged, is clear cases
foropportunitiescompetition, “theupon

the relevantplaintiff must both defineinto enter into or remaintradersother
ofprove degreemarket the foreclo­andsignificantly limited.”market must bethat

prudential requirement;is asure. This328, Although “[n]ei-623.at 81 S.Ct.Id.
mayexclusivity provisions in contractsnor the DistrictAppealsCourt ofther the

See,purposes. e.g.,serve usefulmanyques-in thedetailconsidered[had]Court
Envtl., Gilbarco, Inc.,Inc. v. 127Omegamarket,” 330,at 81id.tion of relevantthe

(“There(9th Cir.1997) are,1157,F.3d 1162Electric623, Tampainthe CourtS.Ct.
however, bene­well-recognized economicand, definingafterthe recordexamined

in­dealing arrangements,market, that the fits to exclusivedeterminedthe relevant
ofpercentthan oneaffected less enhancement of interbrandcludingcontract the

333, 623.at 81 S.Ct.that Id.market. Corp. ITTBarry Wright v.competition.”);
Act,Claytontheconcluding, underAfter (1st227,Corp., 724 F.2d 236 Cir.­Grinnell

“conservatively speak-share wasthat this J.)1983) every con­(“[V]irtually(Breyer,
insubstantial,” id., the Courtquiteing, alter­‘forecloses’ orbuytract to ‘excludes’

summarily reject Shermanon to thewent portion of thefrom somenative sellers
(“[I]f335, 623Id. at 81 S.Ct.Act claims. market, consisting ofnamely portionthe

thenot fallcontract] does within[the Permitting anti­bought.”). anwhat was
Clayton§of 3 of theprescriptionbroader firmany time aproceedtotrust action

bythat it is not forbiddenAct it follows
would bothinto an exclusive dealentersAct].”).[Shermanthose of the

legitimatepresumptivelydiscourage a
Electric, con-courtsFollowing Tampa an­encourage costlypractice andbusiness

challenges exclusivesidering antitrust to dealBecause an exclusivetitrust actions.
identifyto thetaken carecontracts have a marketfraction ofaffecting smalla

market Someshare the foreclosed.of
harmfulrequisitehave theclearly cannotClay-§that 3 thehave indicated ofcourts

requirementcompetition, theuponeffect§ Act re-and 1 of the Shermanton Act
degree of foreclosuresignificantaofof beforequire equal degreean foreclosure

screening function.aserves useful Cf.See, e.g.,contracts.exclusiveprohibiting
Easterbrook, An­The LimitsFrank H. ofIndus., Inc.,v. DresserRoland Mach. Co.

(1984)1,titrust, L. Rev. 21-2363 Tex.(7th Cir.1984) (Posner,380,749 F.2d 393
anti­presumptionsof in(discussing useJ.). however,courts, thatheldOther have

in which lossscreen out casestrust law tomust foreclosedhigher market share bea
likely out­economy isto andconsumersof thea violationin order to establish

ofand riskinquirycost ofweighed byClaytontocomparedAct as theSherman
behavior).Labs., procompetitiveSee, deterringLabs. v. Abbotte.g.,Act. Barr
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case, plaintiffs challengedIn 2,”this Micro- Section 1 and Section Appellant’s
109,soft’s dealing arrangements Openingexclusive with at arguesBr. and it that the

§§ 2the IAPs under both 1 and of District Court’s holding liabilitythe of no un-
Court, §in der 1 necessarily precludesSherman Act. The District ana- holding it

claim, stated,§ §liablelyzing the 1 “unless under 2. The ap-the District Court
pearsthat to based holdingevidence demonstrates Microsoft’s have its with re-
spect §agreements upontoNetscape altogetherexcluded 1 a “total exclusion test”
rather than the 40%roughly forty percentfrom to standard drawn fromaccess of the
themarket, assumingEven holdingbrowser the caselaw. theCourt should decline

correct, however,is rejectwe nonethelessagreementsto find such in violation of
Microsoft’s contention.Law,§ 1.” atConclusions 52. Theof

recognizedcourt that Microsoft had sub- prudentialThe basic concerns rel­
stantially Netscapeexcluded from “the evant to 1 2§§ and admittedlyare the
most efficient channels for Navigator to same: exclusive contracts are common­

share,” 53;achieve usagebrowser id. at place particularly in the field of distribu­—¶ (“[N]oFindingssee also Fact 145of tion—in competitive,our economy,market
other distribution channel for browsing imposing uponand a firm with market

approachessoftware even efficiencythe of power the risk of an everyantitrust suit
pre-installationOEM and IAP bundling.”), it contract,time enters into such a no

and relegatedhad it to costlymore and effect,matter how small the would create
(suchless effective methods as mass mail- an unjustifiedandunacceptable burden

ing its offeringbrowser on a disk or it for upon any such time,firm. At the same
internet);download over the but because however, agreewe plaintiffswith that a

has not “completelyMicrosoft excluded monopolist’s contracts,use of exclusive in
Netscape” from reaching potentialany circumstances,certain may give to arise

by distribution,user some means of how- § 2 thoughevenviolation the contracts
ineffective,ever the court concluded the foreclose than roughlyless the 40% or 50%

agreements §do not violate 1. Conclu- usually requiredshare in order to establish
Law,sions at 53. Plaintiffs did notof §a 1 generallyviolation. See Dennis W.

cross-appeal holding.this Carlton, A AnalysisGeneral Exclusion­of
2,Turning §to the court stated: “the ary and WhyConduct toRefusal Deal—

fact arrangementsthat Microsoft’s with Aspen and Kodak Misguided,Are 68 Anti­
[IAPsvarious and other] firms did not (2001)teust L.J. 659 (explaining various
enough offoreclose the relevant market to scenarios under which dealing,exclusive

§a 1 in wayconstitute violation no de- particularly by firm,a maydominant raise
tracts from the Court’s assignment of lia- legitimate concerns compe­about harm to
bility for the same arrangements tition).under
§ 2.... of agreements,[A]ll Microsoft’s case,In plaintiffs that,this allege by
including ones,the non-exclusive severely closing to arivals substantial percentage
restricted Netscape’s access to those dis- of opportunitiesthe available for browser
tribution leadingchannels efficientlymost distribution, Microsoft managed pre-to

acquisitionto the of browser usage share.” serve its monopoly in oper-the market for
Law,Conclusions at 53.of ating systems. The IAPs constitute ofone

appealOn Microsoft argues that major“courts the two bychannels which browsers
have applied the same allegedstandard to can be Findingsdistributed. Factof

¶dealing agreementsexclusive under both 242. Microsoft has exclusive deals with
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(deals ICPs, ISVs, Appleandat 42-43 withprovid-accesstop fifteenof the“fourteen
in“supplemented Microsoft’s efforts theAmerica[, foraccountwhich]in Northers

channels”).IAP The DistrictandOEMaccess sub-of all Internetmajoritylargea
deals withcondemned Microsoft’sCourtId.the world.”partin this ofscriptions

ISVs, stating: “By grantingandICPs¶ “majority”that the ofensuringBy308.
licenses to bundle [IE]and ISVs freeICPsIE eitherare offeredIAP subscribersall

offerings, by exchangingandwith theironlyor as the brow-browseras the default
for theirother valuable inducementsclearlythe IAPsser, deals withMicrosoft’s

distribute, promote!,] andtoagreementitspreservinginsignificant effecthave a
Navigator,rather than Micro-rely on [IE]keep usage of Navi-they helpmonopoly;

developers to focus ondirectlysoft inducednecessary forthe critical levelbelowgator
byexposedthan onesAPIs ratherits ownaposerival to realany otherNavigator or

(citing FindingsNavigator.” FactId.See, ofe.g.,monopoly.to Microsoft’sthreat
¶¶ 340).334-35,¶ (Microsoft to “divertsought143id.

tousage Navigatorfromenough browser deals withrespect to theWith
see alsoplatform.”);ait asneutralize ICPs, do notfindingsthe District Court’s

Carlton, at 670. reviewing theliability. After ICPsupport
specificallyagreements, the District Courta harmhaving demonstratedPlaintiffs

evidencethat “there not sufficientstated isuponfalls Mi-thecompetition,to burden
pro­finding that Microsoft’ssupportto adealingits exclusiveto defendcrosoft

aactually had sub­restrictionsmotionalpro-aby providingIAPswithcontracts
stantial, Navigator’sonimpactdeleteriousSignif-for them.justificationcompetitive

¶Fact 332. Be­Findingsusage share.”foronly explanation ofMicrosoft’sicantly,
to demonstrate thatplaintiffs failedcausetothat it wantsdealing isits exclusive

athe ICPs havedealsMicrosoft’s withupon its APIs—keep developers focused
theyupon competition,substantial effectitssay, preserveit wants tois towhich

of the Sher­proved the violationhave notmarket.operating systemin thepower
man Act.45-47. ThatTr. atAppealsCt.02/26/01

end, is it abut neitheran unlawfulis not agree­ISVAs for Microsoft’s
specificjustification for theprocompetitive however,ments, Court did notDistrictthe

namely exclusivequestion,inheremeans no substantialfinding ofenter a similar
According-with IAPs.dealing contracts described Mi­Courteffect. The District

decisionthe District Court’sly, affirmwe as follows:with ISVscrosoft’s deals
con-exclusiveholding that Microsoft’s agreementsIn of “First Wave”dozens

devices,exclusionaryIAPs arewithtracts of 1997 and thefallsigned between the
Act.§ 2 of the Shermanin ofviolation 1998, promisedhasofspring Microsoft

formsupport, in thepreferentialgiveto
Dealings Internet Contentwith4. 98 and Windows NTearlyof Windows
Providers, Independent Software information,betas, andother technical

ComputerVendors, Appleand sealsto use certain Microsoftrightthe
thatimportant ISVsapproval, toofthat MicrosoftheldThe District Court

ofOnecertain conditions.agree toin itsexclusionary conductinengages
the ISVs useis thatthese conditionsICPs, develop web-whichdealings with
default brows-Explorer as thesoftware; InternetISVs, andsites; developwhich

they de-any softwareing software forand a soft-is an OEMwhich bothApple,
user inter-Law, hypertext-basedavelop withdeveloper. See Conclusionsware of
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face. Another condition is that the showingISVs that the deals have an anti-facie
Help,”use Microsoft’s “HTML which is competitive effect.

only Explorer,accessible with Internet
course,Of that Microsoft’s exclusiveimplement applications’to helptheir

anticompetitivedeals have the effect ofsystems.
preserving monopoly not,Microsoft’s does¶Id. 339. The District Court further

itself,in make them unlawful. A monopo-found that the effect of these deals is to
list, competitive firm,like a may have amany popular“ensure that of the most[ ]
perfectly legitimate wantingreason for anapplications relyWeb-centric will on

arrangementexclusive with its distribu-browsing technologies onlyfound in Win-
Accordingly,tors. op-Microsoft had an¶dows,” 340,id. and that Microsoft’s deals

to, not,portunity but presentdid the Dis-with ISVs ]therefore the likeli-“increase!
trict Court with evidence demonstratinghood that the millions of usingconsumers

exclusivity provisionsthat the have some[applications designed by ISVs that en-
procompetitive justification.such Seetered agreementsinto with willMicrosoft]

Law,Conclusions at (citing Findings43ofExploreruse Internet Naviga-rather than
¶ ¶ 339-40) (‘WithFact respect to theof¶tor.” Id. 340.

agreements,ISV putMicrosoft has for-The District Court did not specifically
ward procompetitiveno business endsidentify what share of the market for

justifywhatsoever to exclusionarytheirbrowser distribution the exclusive deals
terms.”). appealOn Microsoft likewisewith the AlthoughISVs foreclose. the
does not claim that the exclusivity re-relativelyISVs are a small channel for
quired by the anydeals serves legitimatedistribution,browser they greatertake on
purpose; instead, it onlystates that itsbecause,significance above,as discussed

agreementsISV attemptreflect an “tolargelyMicrosoft had foreclosed the two
persuade ISVs to utilize Internet-relatedprimary channels to its rivals. In that
system services in Windows rather thanlight, one can tell from the byrecord that
Navigator.” Appellant’s Opening Br. ataffecting applicationsthe byused “mil-

before,114. As explained however,weconsumers,lions” of Microsoft’s exclusive
keeping developers uponfocused Win-deals with the aISVs had substantial ef-

is,dows—that preserving the Windowsfect in further foreclosing rival browsers
monopoly a competitively goal.neutral(Datafrom the market. —isbyintroduced
Microsoft having offered no procompetitiveMicrosoft, see TestimonyDirect of Camer-
justification for its dealing¶ exclusive ar-84,Myhrvoldon reprinted in 6 J.A. at
rangements ISVs,with the we hold that3922-23, and subsequently uponrelied by

arrangementsthose §violate 2 of thesee,the District in findings,Court its e.g.,
¶ Sherman Act.270,Findings Fact indicate that overof

two-year period 1997-98,the when Micro-
Finally, the District Court heldsoft entered into the First agree-Wave

that dealingsMicrosoft’sments, Applewith violat­there were 40 million new users of
internet.) ed the Sherman Act.Because,the Seeby Conclusionskeeping rival of

Law, at Apple42-43.gaining verticallybrowsers from iswidespread inte­distri-
(and grated:bution itpotentially makes bothattracting software (includingthe at-

developerstention of anaway operating system, OS),from the APIs Mac and hard­
(theWindows),in the deals have a waresubstantial Macintosh line of computers).

in preservingeffect Microsoft’s monopoly, primarily software,Microsoft makes in­
we plaintiffshold that primahave made a cluding, in addition to its operating system,
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that, aOne, further found withinDistrict Courtapplications.popularofa number
call, Apple andmonth of Microsoft“Office,” pro- Gates’is a suite of businesscalled

agreement pursuant tohad reached anthat hasMicrosoftductivity applications
Court whichThe Districtto Mac OS.ported

Mac OS“ninety percent ofthatfound obligation is to con-primaryMicrosoft’s
productivityof officerunning a suiteusers versions ofreleasing up-to-datetinue
Mac Office.”Microsoft’sapplications [use] years....for at least fiveMac Office

¶ Further, the Dis-Fact 344.Findings ...Apple agreedhas to “bundle[and]of
that:trict Court found ...version of [IE]the most current

[IE]“makesteep OS]”... [and to]in with1997, [MacwasApple’s businessIn
Navigator isthe defaultdecline, [browser]”....that the com-manyand doubted

computer hard drivenot installed on thelonger....muchpany would survive
installation, which isduring the defaultof[M]any questioned the wisdomISVs

electinstallation most usersmoney typede- the ofspend time andcontinuing to
fur-.employ_ Agreement[The]tofor the Mac OS.veloping applications

may notApplethat ...providesin of therthe midstHad Microsoft announced
browsingfor nonMicrosoftceasing positionto iconsthat it wasatmospherethis

Office, desktopthe of new Macin-a software onof Macdevelop new versions
upgrades.or OSISVs, customers, systemstosh Macdevel- PCnumber ofgreat

have inter-and investors wouldopers, ¶ ¶ pro-agreementThe alsoId. 350-52.
Apple’sthe announcement aspreted encouraging users toApple fromhibits

death notice. IE,for andanother browsersubstitute
“encourage¶ its em-Applethat willimpor- statesrecognized theId. 344. Microsoft

¶ 352.to use Id.ployees [IE].”ofsupportits continuedAppletance to of
¶ (quoting internalid. 347Mac Office. See Microsoftdeal betweenThis exclusive

e-mail) (“[We] waya toneedMicrosoft upona effectAppleand has substantial
i.e., Apple] [threat-andpush guys[,these If aof rival browsers.the distribution

only oneis theening Office]to cancel Mac product to adeveloper ports itsbrowser
move.”); see alsomake themthat seems to as thesystem, suchoperatingsecond

(“[Microsoft GatesBill]Chairmanid. OS, display a com-it can continue toMac
could concealwhether Microsoftasked share,Thus, notusageAPIs.mon set of

factcomingin month theApple thefrom system, is theunderlying operatingthe
almost finished devel-Microsoft wasthat chal-platformof thedeterminantprimary

¶ (“I97.”); at 354Office id.oping Mac may pose. Pre-installa-lenge a browser
using [IE]be ev-Applethink ... should (which accom-can betion of a browser

it, wethey don’t do thenerywhere and if by including the browserplished either
club.”).acan use Office as by thesystem oroperatingthewith

browser) is one of theinstalling theBill OEMIn 1997 Microsoft ChairmanJune
• methods of browserimportantne- two mostcompany’sthat thedeterminedGates

“ distribution, insignif-notApple had aandgo-not beenApple ‘havegotiations with
operat-sales ofof worldwideon icant shareApple let us downing well at all....

¶ (Microsoft has35ing See id.systems.stan-by making Netscape thebrowserthe
counting Applemarket notof thereported that he 95%Gates thendard install.’

Apple includ-withabove” 80%... to ask and “wellalready Apple’s CEOhad called
market). Because Mi-in the relevantedannounce the cancellation‘how we should

Apple¶ withcontractcrosoft’s exclusiveat 349. TheMof Mac Office....’”
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has a in restrictingsubstantial effect dis- APIs will run on machine with aany “Java
browsers,tribution of rival and environment,”because is,runtime that Java class

(as ¶ ¶we have described several times 73,libraries and a JVM. Id. 74.
above) reducing usage share of rival MayIn Netscape1995 agreed with Sun

protectbrowsers serves to Microsoft’s to copydistribute a of the Java runtime
monopoly, Appleits deal with must be environment every copywith Navigator,of
regarded as See Conclu-anticompetitive. and “Navigator quickly princi-became the

Law, (citing Findingssions at 42of of pal byvehicle placed copieswhich Sun of¶ 356) (“ByFact extracting Applefrom its Java runtime environment on the PC
significantlyterms that diminished the ¶systems of Windows users.” Id. 76. Mi-

usage OS,Navigatorof on the Mac Mi- crosoft, too, agreed promoteto the Java
helpedcrosoft to that developersensure technologies so it seemed. For at the—orNavigatorwould not view trulyas cross- time,same stepsMicrosoft took “to max-middleware.”).platform

difficultyimize the which applicationswith
procompetitiveMicrosoft offers no justi- written in portedJava becould from Win-

fication for the dealingexclusive arrange- dows to platforms,other and vice versa.”
Itment. makes only the irrelevant claim Law,Conclusions at Specifically,43.of

that the IE-for-Mac deal partOffice is of a the District Court found that Microsoft
multifaceted set agreementsof between took four steps to exclude Java from devel-

Apple,itself and see Appellant’s Opening oping (a)as a cross-platformviable threat:
Br. (“Apple’sat 61 ‘browsing software’ ob- designing a JVM incompatible with the
ligation was quid pro quo[not] the for (b)developed by Sun;one entering into
Microsoft’s Mac obligation[;]Office ... all contracts, the so-called “First Wave
of the obligationsvarious ... partwere of Agreements,” requiring major ISVs to

agreement’one ‘overall between the two promote (c)Microsoft’s exclusively;JVM
companies.”); that does not mean it has deceiving developersJava about the Win-
any procompetitive justification. Accord- dows-specific nature of the ittools distrib-
ingly, we hold that the exclusive deal with (d)them;uted to and coercing Intel to
Apple exclusionary,is in § 2violation of of stop aiding Sun in improving the Java
the Sherman Act. technologies.

5. Java
a. The incompatible JVMJava, a set of technologies developed by

Microsystems,Sun is typeanother of mid- The District Court held that Mi­
posingdleware a potential threat to engagedWin- crosoft in exclusionary conduct by

positiondows’ as ubiquitous platformthe developing and promoting its own JVM.
for software development. Findings Law,Conclusions at 43^14. Sun hadof of

¶Fact 28. The Java technologies alreadyinclude: developed a for theJVM Windows
(1) (2)a programming language; a set of operating system beganwhen Microsoft
programs written in that language, called work on its version. The developedJVM

libraries,”the “Java class which expose by Microsoft allows Java applications to
(3)APIs; compiler,a which translates run faster on Windows than does Sun’s

by ¶code written a developer JVM,“bytec-into Findings 389,Fact but a Javaof
(4)ode”; and a Java applicationVirtual Machine designed to work with Micro­

(“JVM”), which bytecodetranslates into soft’s JVM does not work with Sun’s JVM
¶instructions to the operating system. Id. and vice versa. Id. 390. The District

¶ Programs73. calling upon the Java Court found that Microsoft “made a large
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To the extent Microsoft’s First Waveto de-engineering resourcesofinvestment
conditioned re-Agreements with the ISVsJVM,”high-performance Windowsvelop a

informationceipt of technicalWindowsand, bundling its ...11396, “[b]y JVMid.
promoteupon agreementthe to Mi-ISVs’en-... Microsoftevery copy [IE]ofwith

exclusively, they raise a dif-crosoft’s JVMenvironment withruntimedowed its Java
The Districtcompetitiveferent concern.endur-guaranteed,attribute ofuniquethe

that, literallyalthoughfound notCourtacross the enormous Windowsing ubiquity
exclusive, prac-exclusive inthe deals werebase,” explainedAsid. 11397.installed

tothey required developersbecauseticeabove, however, does not vio-monopolista
inthe default themake Microsoft’s JVMsimply by develop-antitrust lawslate the

¶Id. 401.they developed.softwareincompatible withproduct that ising a
did not enterthe District CourtWhilesupra Section II.of its rivals. Seethose

the of theprecise findings as to effectlaws,the antitrustB.l. In order to violate
Agreements uponFirst the overallWavemust have anincompatible productthe

JVMs, the record indi-distribution of rivalanyoutweighsthatanticompetitive effect
majorcates that deals with theMicrosoft’sjustification design.for theprocompetitive

uponhad a effect JVMsignificantISVsonly incompatibleis notMicrosoft’s JVM
above, prod-promotion. As discussed theSun’s, applications toit allows Javawith

of reached millionsucts First Wave ISVsthan doesrun on Sun’sfaster Windows
¶ The Firstof consumers. Id. 340. Wavelured JavaMicrosoft’s faster JVMJVM.

prominent developersISVs included suchdeveloperdevelopers usinginto Microsoft’s
Software, 970, reprint-as Rational see GX

tools, offered those toolsand Microsoft 9994-10000, “aed in 15 J.A. at world
discuss below. Thedeceptively, as we tools,developmentin seeleader” software

JVM, however, toapplicationsdoes allow ¶ 2,Testimony of Michael DevlinDirect
swiftly and does not itself haverun more 3520, Symantec,at andreprinted in 5 J.A.

Therefore, weany anticompetitive effect. 2071, 22reprinted in J.A. atsee GX
imposition ofreverse the District Court’s which,(sealed), according Mi-to14960-66

development andliability for Microsoft’s itself, leading supplier ofis “thecrosoft
promotion of its JVM. software,” De-utilities such as anti-virus

¶ 276,of FactProposed Findingsfendant’s
Moreover,at 1689.reprinted in 3 J.A.AgreementsThe Firstb. Wave

leadingdeals with theMicrosoft’s exclusive
also found thatThe District Court backdropa ofplace againsttookISVs

Agree­FirstMicrosoft entered into Wave found thatforeclosure: the District Court
toments with dozens of ISVs use Micro­ Mayin 1995Netscape announced“[w]hen

¶ 401Findings Factsoft’s JVM. See of of the Firstexecution[prior to Microsoft’s
(“[I]n costly sup­for technicalexchange that it would includeAgreements]Wave

blandishments, Microsoftport and other copya of aNavigatorofevery copywith
to makeimportantdozens of ISVsinduced compliedthat with Sun’sWindows JVM

onapplicationstheir Java reliant Win­ im-standards, Javaappearedit that Sun’s
todows-specific technologies and refrain necessarytheachieveplementation would

JVMsdistributingfrom to Windows users FactFindingsubiquity on Windows.” of
standards.”). ¶394.complied above, however,that with Sun’s Mi-As discussed

anticompet-con­reject District Court’s a number ofAgain, we the undertookcrosoft
the dis-pric­ seriouslythat reducednon-predatoryof itive actionsdemnation low but
DistrictNavigator, and thetribution ofing by Microsoft.
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is,thereby developers uponCourt found that those actions That who relied Micro-
public cooperateof soft’s commitment to withseriously impeded distribution Sun’s

Law, andSun who used Microsoft’s tools toat 43-44. Be-JVM. Conclusions of
develop what Microsoft led them to believeagreementscause Microsoft’s foreclosed a

cross-platform applications upwere endedportion of the field forsubstantial JVM
producing applications onlythat would runbecause, in doing, theydistribution and so

operating system.on the Windowsprotected monopolyMicrosoft’s from a
threat, they anticompeti-aremiddleware specifically byWhen accused a PC Week

tive. reporter fragmentingof Java standards so
uses,prevent cross-platformas to Micro-procompetitive jus-Microsoft offered no

soft denied the accusation and itindicatedtification for the thatdefault clause made
only “addingwas rich platform support” toAgreementsthe First as aWave exclusive

crossplatform implemen-what remained apractical Findingsmatter. See Factof
messagetation. An e-mail internal to Mi-¶ 401. Because the cumulative effect of

crosoft, shortlywritten after the conversa-anticompetitivethe deals is and because
tion with reporter,the shows otherwise:justifica-procompetitiveMicrosoft has no

[0]k, justi followupdid a call....them, [Thetion for provisionswe hold that the
reporter] keptliked that i pointing cus-Agreementsin the First requiringWave
tomers to [(commonlyw3c standardsuse of Microsoft’s JVM as the default are

protocols)observed internet ].... [but]exclusionary, in violation of the Sherman
beinghe accused us of schizo with thisAct.

javavs. our iapproach, said he misun-
Deception developersc. Java derstood that[ ] we are[with Java]—of

merely trying to add rich platform sup-implementation”Microsoft’s “Java
port interop layer.... playsto an thisincluded, JVM,in addition to a a set of

pointwell.... at this its good[sic] notdevelopmentsoftware ittools created to
to create MORE noise around our Win32in designing applications.assist ISVs Java

classes,java justinstead we shouldthat,The District onlyCourt found not
(Microsoft’squietly grow j + + [ devel-incompatiblewere these tools with Sun’s

tools)opment share and] assume thatcross-platform aspirations for Java —no vi­
people will advantagetake more of ourolation, to be sure —but Microsoft deceived

realizing theyclasses without ever aredevelopers regardingJava the Windows-­
building win32-only java apps.specific nature of the tools. Microsoft’s

1332, reprintedGX 22in J.A. at 14922-23.‘keywords’tools included “certain and
‘compiler onlydirectives’ that could be exe­ Finally, other Microsoft documents con-

properly bycuted Microsoft’s version of firm that Microsoft intended to deceive
the Java runtime developers,environment for Java predictedWin­ and that the

¶ 394;dows.” Id. see also Direct Testimo­ effect of its generateactions would be to
¶ 58,ny of Gosling reprintedJames in 21 Windows-dependent applicationsJava that

(MicrosoftJ.A. at 13959 “program­added their developers believed would be cross-
ming instructions ... that alter platform;the behav­ these documents also indicate

code.”). result,ior of the As a even objectiveJava that Microsoft’s ultimate was to
“developers optingwho portabili­were for thwart monop-Java’s threat to Microsoft’s
ty performanceover ... unwittingly oly in operating systems.the market for

applications only document,[wrote] Java that [ran] on One Microsoft for example,
Law,Windows.” Conclusions at 43. states as a “Killstrategic goal: cross-plat-of
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Intel nonetheless continued to undertakepolluted Javaby grow[ing] theform Java
By “Intelinitiatives related to Java. 1996259, atin 22 J.A.reprintedmarket.” GX

designeda to run welldevelopedhad JVMcapa-14514; (“Cross-platformsee also id.
complying cross-plat-... while with Sun’sone reason forby far the numberbility is

¶ AprilId. 396. In ofform standards.”Java.”) in(emphasis origi-choosing/using
notyear, again urgedthat Microsoft Intelnal).

fast,help by distributingSun Intel’sto
related to its JavaconductMicrosoft’s MicrosoftSuncompliant Id. AndJVM.

protectto its mo-developer tools served stopIntel that if it did notthreatened
in a man-operating systemnopoly of the front, thenaiding on the multimediaSun

superi-either to thenot attributablener to IntelMicrosoft would refuse distribute
to theoperating system orority of the Id.technologies bundled with Windows.

makers, and therefore wasof itsacumen ¶ 404.
Unsurprisingly, Micro-anticompetitive. 1997,in afterfinally capitulatedIntel

explanationprocompetitivenosoft offers coup grace.the deMicrosoft delivered
developers.campaign to deceivefor its

competitors,of Intel’s called[0]ne
conclude this conduct isAccordingly, we AMD, support from Microsoftsolicited

§ 2 thein violation of ofexclusionary, technology....“3DX” Micro­for its
Act.Sherman Mi­Allchin asked Gates whethersoft’s

3DX, despite thesupportcrosoft should
The threat to Inteld. it.opposefact that Intel would Gates

problem“If has a realresponded: IntelCourt held that Mi­The District
theythen willsupportingwith us thisrespectunlawfullyacted withcrosoft also

stop supporting Java Multimediahave topower toby using “monopolyitsto Java
they gladly giveIwaythe are. wouldaidingIntel from inprevent firms such as

if offsupporting theythis would backupcross-platform interfaces.”the creation of
their work onfrom JAVA.”Law, In Intelat 43. 1995Conclusions of ¶Id. 406.developing highper­aprocessin the ofwas

de-documents andMicrosoft’s internalformance, Windows-compatible Mi­JVM.
the anti-testimony confirm bothpositionIntel to abandon that effortcrosoft wanted

its actions.effect and intent ofcompetitivefast, cross-platforma JVM wouldbecause
See, 235, 22 atreprinted in J.A.e.g., GXmonopoly oper­in thethreaten Microsoft’s

(Microsoft executive, Eng-Eric14502Augustmarket. At an 1995ating system
strom, goalsamongincluded Microsoft’sthatGates told Intelmeeting, Microsoft’s

helping Sun createstopIntel: “Intel toforNetscapeand to“cooperation with Sunits
APIs, especially ones thatMultimediaJava...runtime environmentdevelop a Java

Windows.”); Deposition of... onrun wellthreatening to under­of the issueswas one
(“Weat 179 were success-EngstromEricIntel and Micro­cooperationmine between

aidingconvincing stop Sun]Intel toful [in¶ 396. ThreeFindings Factsoft.” of
time.”).periodfor some oflater, Paul Maritz toldmonths “Microsoft’s

deny facts founddoes not the[adap­ MicrosoftIntel executive that Intel’sa senior
Court, anyit offernor doescomply by the Districtmultimedia software totation of its

pressuringforjustificationprocompetitiveinimicalwas asJava standardswith] Sun’s
cross-platform Java.supportIntel not tosupport foras Microsoft’sto Microsoft

toits threatlamely characterizesto In­ Microsoftmicroprocessors would benon-Intel
Court,¶ The DistrictIntel as “advice.”Id. 405.tel.”
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however, contains,opinionfound that Microsoft’s “advice” to of the District Court’s
stop aiding cross-platform broad,Intel to exception, onlyJava with one summariz-

retaliation,ofby See,was backed the threat ing e.g.,conclusions. Conclusions of
supported by (“Microsoftand this conclusion is Law,the placed oppres-at 44 an

evidence Therefore we affirmcited above. competitivesive thumb on the scale of
the conclusion that Microsoft’s threats to ”). onlyfortune.... The specific acts to

exclusionary, §in 2Intel were violation of which the court refers are Microsoft’s ex-
of the Sherman Act. browser,inpenditures promoting its see

(“Microsoftid. expendedhas wealth and6. ofCourse Conduct
opportunitiesforesworn to realizethat,The District Court held

”), explainedmore.... which we have areapart specific acts,from Microsoft’s Micro­
not in themselves unlawful. Because the§ 2 uponsoft was hable under based its
District specificCourt identifies no othergeneral “course of conduct.” In reaching
acts as a basis for “course of conduct”this conclusion the court uponrelied Conti­
liability, we reverse its conclusion that Mi-nental Ore Co. v. Union Carbide & Carbon

separatelycrosoft’s course of conduct vio-690, 699,Corp., 1404,370 U.S. 82 S.Ct. 8
§lates 2 of the Sherman Act.(1962), SupremeL.Ed.2d 777 where the

stated, cases],“[i]n [ShermanCourt Act
C. Causationplaintiffs givenshould be the full benefit of

proof tightly compartmental­their without parry,As a final urgesMicrosoft
izing componentsthe various factual and this court to monopolyreverse on the
wiping the slate clean after scrutiny of claim, plaintiffsmaintenance because nev­
each.” er established a causal link between Mi­

pointsMicrosoft out that Continental conduct,anticompetitivecrosoft’s in partic­
and by plaintiffsOre the other cases cited ular its foreclosure of Netscape’s and

in support of “course of liabilityconduct” channels,Java’s distribution and the main­
conspiraciesall among multipleinvolve tenance of operating systemMicrosoft’s

firms, firm;singlenot the conduct of a in ¶monopoly. FindingsSee Fact 411of
that setting the “course of conduct” is the (“There is insufficient evidence to find

itself,conspiracy partici-for which all the that, actions,absent NavigatorMicrosoft’s
pants may be held Appellant’sliable. See and alreadyJava would ignited genu­have
Opening Br. at 112-13. Plaintiffs respond competitionine in the market for Intel-­
that, matter,policyas a monopolist’sa compatible operating systems.”).PC This
unilateral “campaign of [acts intended to flipis the side of argu­Microsoft’s earlier
exclude a that in aggregaterival] the has ment that the District Court should have

requisite impact”the liabilitywarrants included inmiddleware the relevant mar­
even if individuallythe acts viewed would Microsoft,Accordingket. to the District
be lawful for want of a significant effect simultaneouslyCourt cannot find that mid­
upon competition. Appellees’ Br. at 82-83. dleware is not a reasonable substitute and

exclusionarythat Microsoft’spass upon plaintiffs’We need not conduct con­argu-
ment, however, tributed to the maintenance of monopolybecause the District Court

acts,point any powerdid not to in the operating systemseries of each of market.
competitionwhich only slightlyharms Microsoft claims that the findingbut first de­

the of significant pendedcumulative effect which is on the court’s view that middle-­
enough independentto form an posebasis for ware does not a serious threat to
liability. Windows,The “course of II.A,conduct” section suprasee Section while the
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merelyas nascentcourt to find inasmuch threats arefinding required thesecond
potential underlyinghave Butand Java would devel- substitutes. theNavigatorthat

cross-platformenough proof problem plain-into serious is the same—neitheroped
toapplications confidentlyerode the barrier tiffs nor the court can recon-threats to

entry. disagree. product’s hypothetical technologi-struct aWe
developmentcal in a theworld absentcase, and we canpoints to noMicrosoft

exclusionarydefendant’s conduct. Tonone, propositionstanding for thefind
degree, “the defendant is made tosomethat, liability equitable§ 2 in anas to

consequencesuncertain of itssuffer theaction, plaintiffs presentmustenforcement
Areeda &own undesirable conduct.” 3that a defendant’s continuedproofdirect

¶ 651c,HovenkaMP, Antitrust Law at 78.monopoly power preciselyis attributable
anticompetitive As its loneto its conduct. this rather edentulous test forGiven

followingauthority, Microsoft cites the causation, questionthe in this case is not
antitrustfrom Professor Areeda’spassage Navigator actuallyorwhether Java would

burden ofplaintifftreatise: “The has the developed platforminto viablehave substi-
evidence,introducing pre-andpleading, (1)tutes, generalabut whether as matter

proving by preponderancea ofsumably typethe exclusion of nascent threats is the
reprehensiblethat behaviorthe evidence reasonably capablethat is ofof conduct

...significantlyhas contributed to the contributing significantly to a defendant’s
Phillip3monopoly.”maintenance of the (2)monopoly power and whethercontinued

HOVENKAMP,AREEDA HERBERT ANTI-E. & Navigator reasonably constitutedJava and¶ (1996)650c, (emphasisLaw at 69TRUST threats at the time Microsoft en-nascent
added).

anticompetitivein conduct atgaged the
But, seeking in-­respectwith to actions first, sayto suffice it to thatissue. As the

relief,junctive the authors of that treatise of thepurposeit be inimical to thewould
for courts to inferrecognizealso the need monopolistsAct to allow freeSherman

that a defendant“causation” from the fact nascent, unproven,reign squashto albeit
anticompetitivein conductengagedhas in indus-competitors particularlyat will—

“reasonably appear[s] capable ofthat by rapid technological ad-tries marked
significant to ...making a contribution paradigm shifts.frequentvance and

¶ 651c,Id.maintaining monopoly power.” ¶ ¶ to theFindings Fact 59-60. Asof
Ponder,78; Morgan v. 892at see also second, amplemadethe District Court;(8th Cir.1989)­1355, BarryF.2d 1363 Navigator and Javafindings that both
require thatWright, 724 F.2d at 230. To platformpotential as middlewareshowed

abilityliability plaintiff’s§ 2 turn on a or ¶ ¶Findings Fact 68-77.threats. of
inability hypotheticalto reconstruct the much atfor Microsoft admitted asCounsel

anticom-­marketplace a defendant’sabsent Tr.AppealsCt.argument.oral 02/26/01
only encourage mo­petitive conduct would (“There output.onat 27 are no constraints

take more and earlier anti-­nopolists to Andessentiallyare zero.Marginal costs
competitive action. network effects.there are to some extent

inNetscape foundedcompanya likemay infer causation when exclu- SoWe
clearly aby the middle of 1995producersat of 1994 can besionary conduct is aimed

competitor topotentially lethal Windowscompetitive technologies as wellnascent
in thesupplant positioncan itsof es- itproducersit is aimed at becauseas when

ofin of the characteristicsAdmittedly, the market becausetablished substitutes.
markets.”).uncertainty, theseformer case there is added
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States, 143, 153-55, 181,Microsoft’s concerns over causation 342 U.S. 72 S.Ct.
(1951).in withpurchasehave more connection the 96 L.Ed. 162 Because a deficiency

issue, i.e.,appropriate remedy whether anyon one of the plain-three will defeat
imposethe court should a structural reme- claim,tiffs’ plain-we look no further than

dy enjoinor merely the offensive conduct prove dangeroustiffs’ failure to a probabil-
pointat issue. As we out later in this ity achieving monopoly powerof in the

aopinion, remedydivestiture is that is im- putative browser market.
caution,posed only great partinwith be-

long-term efficacyits rarelycause is cer- The determination awhether dan­
tain. See Section V.E. Absentinfra gerous probability of success exists is a

ofsome measure confidence that there has particularly inquiry.fact-intensive Be­
an actual competitionbeen loss to that cause the Sherman Act identifydoes not

restored,needs to be wisdom counsels the thatactivities constitute the offense of
against adopting radical structural relief. attempted monopolization, courtthe “must

Hovenkamp,ÁReedaSee 3 & AntitRust case,examine the facts of each mindful
¶ (“[M]ore653b, atLaw 91-92 extensive that the determination of what constitutes

relief,equitable particularly remedies such attempt,an explained,as Justice Holmes
designedas divestiture to eliminate the question‘is a proximityof and degree.’”

monopoly altogether, raise more serious Inc.,Airlines,United v. Am.States 743
questions requireand a clearer indication (5th1114, Cir.1984)F.2d 1118 (quoting

significantof a causal connection between States,& Co. v. United 196 U.S.Swift
the conduct and creation or maintenance 375, 402, 276,25 S.Ct. 49 L.Ed. 518

power.”).of the market But queriesthese (1905)). The District Court determined
go questions remedy,to of liability.not that supports“[t]he evidence the conclu­

short,In causation affords noMicrosoft sion that Microsoft’s poseactions did such
liabilitydefense to for its unlawful actions danger.” Law,a Conclusions at 45.of

monopolyundertaken to maintain its in Specifically, the District Court concluded
operating systemthe market. that “Netscape’s assent to Microsoft’s

proposal have,market division would in­Attempted MonopolizationIII.
stanter, inresulted Microsoft’s attainment

Microsoft further challenges the monopoly market,”of power in a second
District Court’s liabilitydetermination of proposaland that “the itself created a

“attempting]for to monopolize any... dangerous probability of that result.”
part of the or amongtrade commerce the Law, (citationConclusions at 46 omit­of(1997).§several States.” 15 2U.S.C. To ted). The District Court further conclud­

§establish a 2 attemptedviolation for mo­ ed that predatory“the course of conduct
(1)nopolization, plaintiff prove“a must pursuedMicrosoft has since June of 1995

that the engaged predato­defendant has in has dangerous probabilityrevived the that
(2)ry or anticompetitive conduct with a monopolyMicrosoft will attain power in a

(3)specific monopolizeintent to and a dan­ second market.” Id.
gerous probability achievingof monopoly
power.” Spectrum McQuil­ At the outset weSports, pervasiveInc. v. note a flaw
lan, 447, 456, 884,506 inU.S. 113 122 the District plaintiffs’S.Ct. Court’s and dis-

(1993);L.Ed.2d 247 Times-Picay­ attemptedsee also cussion of monopolization.
States,une Pub. Co. v. Simply put, plaintiffsUnited 345 U.S. have made the same

594, 626, 872,73 S.Ct. 97 argumentL.Ed. 1277 under headings—two different
(1953); Lorain Journal Co. v. United monopoly attemptedmaintenance and mo-
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ofan examination the substitutesupon Mi- not—andThey have reliednopolization.
thatpartthat are of the market and thosemonopolization ofliability§ 2 forcrosoft’s

supraalso Section II.A. Thepre-a are not. Seesystem market asoperatingthe
engaged in such anmonopoli- District Court neverattemptedofindicatorsumptive

findingsdetailed de-analysis nor enteredentirely market.an differentzation of
fining productsa browser is or whataccepted this whatimplicitlyDistrict CourtThe

In the Find-mightthat constitute substitutes.plaintiffsagreedIt withapproach:
(inFact, aings of the District Court sec-for thethat formed the basisthe events

sepa-IE and Windows aread- tion on whethermonopolization§ “warranted]2 claim
onlystated that “a Webattempt products)to rateliability illegalas anditional

provides abilitythe for the endin ‘the browser browsermonopoly poweramass
added). select, retrieve, perceive re-(emphasis user to andId. at 45market.’”

Findings FactCourt sources on the Web.”Thus, and the Districtplaintiffs of
¶ Furthermore, discussingin at-analysis 150.recognize the need for anfailed to

intempted monopolizationand its Conclusionsof the conclusionswholly independent
Law,of District Court failed to demon-monopoly maintenance. thefindings on

analytical rigor employedwhen itstratedangerous probability ofestablish aTo
imprecise references to thevarying andsuccess, a threshold mat-plaintiffs must as

browsing technology for“market for Win-canthat the browser market beter show
dows,” market,” “plat-“the browser andi.e., mo-hypotheticalthat amonopolized,

browsing software.” Conclu-form-levelenjoyin could marketthat marketnopolist
Law, at 45.sions ofThis, turn, requires plaintiffsinpower.

(2)(1) tothe relevant market andto define of aBecause the determination
tothat substantial barriersdemonstrate a factual to bequestionrelevant market is

entry protect plain-that market. Because Court, see, e.g.,Allbyresolved the District
onnot carried their burden ei-tiffs have Serv., HighInc. v. TechNursingCare

reverse without remand.prong,ther we Servs., Inc., 740,Staffing 135 F.3d 749
Co.,(11th Cir.1998); Inc. v.Tunis Bros.

A. Relevant Market (3dCo., 715,952 F.2d 722-23Ford Motor
A of an at­court’s evaluation Cir.1991); Comm’n Co. v. Ho­Westman

includetempted monopolization claim must (10thInc., 1216,Int’l, 796F.2d 1220bart
market. Seea of the relevantdefinition Cir.1986), normally remand thewe would

455-56, 113Sports, 506 U.S. atSpectrum District could for­case so that the Court
aa definition establishesS.Ct. 884. Such definition. Seeappropriatemulate an

ac­evaluatingfor the defendant’scontext Swint, 273,v. 456 U.S.Pullman-Standard
measuringfor whether thetions as well as 22, 1781,102 72 L.Ed.2d291-92 & n. S.Ct.

challenged presented dangerousconduct a Univ.,(1982); 43v. Kuwait66 Janini
id.monopolization.of Seeprobability (D.C.Cir.1995);1534, Palmer v.F.3d 1537

this element ofThe District Court omitted (D.C.Cir.1987).84, AShultz, 815 F.2d 103
Sports inquiry.Spectrumthe definition is unneces­remand on market

however, the District Court’sattempted sary,mo- becauseDefining a market for an
plain­directly traceable tosteps imprecision isnopolization claim involves the same

identifyand evi­failure to articulatemonopolyfor a main- tiffs’definingas a market
(1)District as toclaim, descrip- dence the Courtnamely a detailed beforetenance

(i.e.,a browser what arewhat constitutespurpose of a browser—whattion of the
func-components of ortechnologicaltheincluded and what aremayfunctions be
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browser) (2)provided by protected bya and market is also significanttionalities
II.A,entry, suprabarriers to see Sectionwhy productscertain other are not reason-

it follows that a firm cannot threaten to(e.g., browser shells orable substitutes
monopoly powerachieve in un-a marketextensions,internetviewers for individual

is, be,less that similarlymarket or willPlayer orsuch as Real Audio Adobe Acro-
protected. Spectrum Sports,See 506 U.S.Reader). Plaintiffs’bat See Joint Pro-

(“In456,at 113 S.Ct. 884 order to deter-Fact, 817-19,posed Findings reprint-of at
dangerous proba-mine whether there is a1480-82;in 2ed J.A. at Plaintiffs’ Joint

bility monopolization,of courts have found(No.Proposed §ofConclusions Law IV
it necessary to consider ... the defen-98-1282); see also Lee v. Interstate Fire &

ability destroy competi-dant’s to lessen or(7th Cir.1996)Co., 101,Cas. 86 F.3d 105
market.”) cases).in (citingtion that(stating that developmentremand for of a

establishingPlaintiffs have the burden ofinappropriatefactual record is where
entrybarriers to into a properly definedplaintiff persua-failed to meet burden of

Philliprelevant 2Amarket. See E. Aree-suggestedsion and never that additional
al„ ¶ 420b,da et Antitrust Law at 57-59Indeed,necessary).evidence was when

Phillip(1995); 3A E. Areeda & Herbertplaintiffs Proposed Findingsin their of
HovenKAMp, ¶ 807g,Antitrust Law at 361-attemptedFact to defíne a relevant mar-

(1996);62 see also Neumann v. Rein-claim,for attempt they pointedket the
Co., 424,Earth 786 F.2d 429forcedonly to separate products analysistheir for

(D.C.Cir.1986). onlyPlaintiffs must notSee,tyingthe claim. e.g., Plaintiffs’ Joint
show that entry protectbarriers to theFact, 818,Proposed Findings reprint-of at
properly market,defined browser but thatHowever,2ed in at sepa-J.A. 1481. the
those are “significant.”barriers See Unit-products analysisrate tying purposesfor

Inc.,ed States v. Baker Hughes 908 F.2dtypeis not a forsubstitute the of market
981, (D.C.Cir.1990).987 Whether thereSpectrum Sportsdefinition that requires.

significant cannot,are entrybarriers to ofSee Section IV.A.infra course, be appropriateanswered absent an
proposedPlaintiffs’ findings and the Dis- definition; thus,market plaintiffs’ failure

trict Court’s actual findings attemptedon on that dispositive.score alone is But
monopolization pale comparisonin to their even were we to properlyassume a de-
counterparts monopolyon the maintenance market,fined examplefor con-browsers

¶Compare Findings 150,claim. Fact sistingof graphical plusof a interface inter-
and Proposed FindingsPlaintiffs’ Joint of protocols, plaintiffsnet nonetheless failed
Fact, 817-819,at reprinted in 2 atJ.A. carryto their on entry.burden barriers to

¶ ¶1480-82, 18-66,Findingswith Factof Contrary plaintiffs’to ap-contention on
Proposedand Plaintiffs’ Joint Findings of peal, 91-93,Appellees’see Br. at none of

Fact, 20-31, reprintedat in 1 atJ.A. 658- the District Court’s statements constitutes
Furthermore,69. in their atbrief and a finding entryof barriers to into the web
argument court,oral plaintiffsbefore this Findingbrowser market. of Fact 89
nothing clarifydid to or ameliorate this states:

See,deficiency. e.g., Appellees’ Br. at 93- At presented pro-the time Microsoft its
94. posal, Navigator onlywas the browser

product sigiiificantwith a share of the
B. EntryBarriers to onlymarket and thus the one with the

Because a firm possesscannot potential to the applicationsweaken bar-
monopoly power Thus,in a entry.market unless that rier to had it convinced
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Netscape acceptto its offer “specialof a kind entryof inbarrier its Conclusions of
relationship,” Microsoft quickly would Law:

gainedhave such control over the exten- In the time it would have taken an aspir-
sions and standards that networkcentric ing entrant to launch a serious effort to
applications sites)(including Web em- compete against Explorer,Internet Mi-
ploy as to make it all impossiblebut for crosoft could have erected the same
any future browser rival appreci-to lure type of protectsbarrier that its existing
able developer awayinterest from Mi- monopoly power by adding proprietary
crosoft’s platform. extensions to the browsing software un-

der its control byand extracting com-This finding is far speculativetoo to
OEMs,mitments from IAPs and othersestablish that competing browsers would

similar to the ones discussed in [thebe market,unable to enter the or that monopoly maintenance section].Microsoft have powerwould the to raise
Law,Conclusions at 46 (emphasis add-ofprice above,the of its browser or reduce

ed).qualitythe below,of its browser the com-
Giving plaintiffs and the District Courtpetitive Moreover,level. it ambiguousis

doubt,the benefit of the mightwe remandinsofar as appearsit to focus on Micro-
if the possible entryexistence of barrierssoft’s response to perceivedthe platform
resulting from the possible creation andthreat rather than the browser market.
exploitation of network effects in the144,Finding of Fact plaintiffson which
browser market the onlywere concern.rely, partalso is of Districtthe Court’s
That enoughis not carry day,to the how-discussion of Microsoft’s alleged anticom-
ever, because the District Court did notpetitive actions to eliminate platformthe

(1)keymake findings:two that networkposed bythreat Netscape Navigator. This
effects were a necessary or even probable,finding simply describes Microsoft’s reli-
rather than merely possible, consequenceance on indicatingstudies consumers’ re-

highof market share in the browser mar-browsers,luctance to switch a reluctance
(2)ket and that a barrier entryto result-not anyshown to be more than that which

ing from network effects would “signifi-bestops consumers from switching ofbrands
cant” enough to confer power.monopolycereal. Absent more extensive and defini-
Again, these deficiencies in large partaretive factual findings, the District Court’s

plaintiffs’totraceable failings.own As tolegal conclusions entryabout barriers
the point,first the District Court's use ofamount nothingto speculation.more than

phrasethe “could have” reflects the same
In contrast to their minimal oneffort uncertainty in testimonyarticulated cited

definition,market plaintiffs did at least in plaintiffs’ proposed findings. Plain-See
proposedoffer findings fact suggestingof tiffs’ Proposed Fact,Joint Findings of at

that the possibility of network effects could 822 (citing testimony of Frederick War-
potentially create to entrybarriers into the ren-Boulton), at (citing testimony826 of
browser market. See Plaintiffs’ Joint Pro- Fisher),Franklin reprinted in 2 J.A. at
posed Fact,Findings 822-23,of 825-27,at 1485, 1489. As to point,the second the
reprinted 2 1485-86,in J.A. at 1488-90. cited intestimony plaintiffs’ proposed find-
The District Court adoptdid not those ings offers little more than conclusory
proposed findings. See Findings Fact 822-27,statements. See id. at reprintedof
¶ However,89. the District Court did ac- 2in J.A. at proffered1485-90. The testi-
knowledge the of apossibility monydifferent contains no evidence regarding the
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Law, thatholdat 47-51. Weclusionsto differentwebsites“porting”cost of of
reason, perthan seratherrule oftheeco-differentpotentiallytheorbrowsers

ty­legality ofthegovernanalysis, shouldICPs, opposedasfacingnomic incentives
soft­involving platformarrangementsingcosts toto incurISVs, in their decisionto
hasSupreme Courtproducts. The“net- warephrasetheinvokingSimplydo so.

“ only after considera­is‘[i]tthatwarnedmore evi-topointingwithouteffects”work
rela­certain businesswithexperienceblecarry plaintiffs’tonot sufficedoesdence

perasclassify themtionships that courtsrespect.thisinburden
Music, Inc. v.se violations..."Broad.had re-may havewethatAny doubt

1551, 601, 9,CBS, 99 S.Ct.441 U.S.rever-outrightofinsteadremandgarding
v.(1979) States(quoting1 UnitedL.Ed.2dwasentry questiontobarrierssal on the

607-08,596, 92Assocs., 405 U.S.Topeoon at-argumentsby plaintiffs’dispelled
(1972)). While1126, 51531 L.Ed.2dS.Ct.court.thisbeforemonopolizationtempted

in somerelationship” willevery “businessato articulatefailplaintiffsdidonlyNot
features, repre­someuniquesense havein eitherentry theorytobarrierwebsite

dealings.entire, categories ofnovelsentthey failedargument,at oralortheir brief
be­arrangementtheexplain,As we shallthe recordinto evidencepoint the courtto

latter, offeringexample of theanfore us isfinding Micro-a thatsupportthat would
technologicalat theup-closefirst lookthebarrierslikely significanterectsoft would

into soft­functionalityaddedintegration ofof a dominantacquisitionentry uponto
third-­forplatformas aservesware thatmarket share.

being no closeThereapplications.party
re-the samedevotedid notPlaintiffs cases, simplisticantitrustpriorparallel in

monopolizationattemptedto thesources acarriestying rulesperof seapplication
mainte-monopolythethey did toasclaim va­weAccordingly,of harm.riskserious

require evi-claimsBut bothnance claim. finding perof a seCourt’scate the District
Becauserigor.dentiary and theoretical case.theremandtying violation and

on at-their casefailed to makeplaintiffs ty­theirpursuemay on remandPlaintiffs
Dis-theboth inmonopolizationtempted of reason.the ruleclaim undering

court, there isthisandtrict beforeCourt
allegationto underlying tyinga chance thesecondgiveto them The factsno reason

forthhave been setsubstantiallyshould with thoseoverlapa claim thatflesh out
§ 2Accord- in with thetime around. II.Bthe first in connectionfleshed Sectionout
keyThede- claim.District Court’s maintenancemonopolyreverse theingly, we

(1) Micro-attempted are thatliability findings§ 2 forof District Courttermination
95 andoflicensees Windowsmonopolization. requiredsoft
singleat aIE as a bundlelicense98 also to

TYINGIV. ¶ ¶ 155, 158;137,Findings Factprice, of
toOEMs(2) to allowrefusedMicrosoftthealso contestsMicrosoft

IE from the Windowsor removeliability uninstallofdeterminationDistrict Court’s
¶ ¶ 203, 213; (3)158, Microsoftdesktop, id.The Dis­Act.§ 1 of the Shermanunder

wayin a that with-98designedcon­ Windowsthat Microsoft’sconcludedtrict Court
ability to removetheconsumersheld frombundling of thetechnologicaltractual and

Programsof the(the byIE useproduct) with Add/Remove“tied”IE browserweb
¶¶ 170; (stating that(the id. 165(“OS”) utility, id.systemoperatingits Windows cf.

Programssubject toIE wastyingin ar­ Add/Removea“tying” product) resulted
(4)95); and Microsoftutility in WindowsCoiuper se unlawful.that wasrangement
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designed 98 toWindows override the cases. Our purpose is to highlight the
user’s choice of default in poorweb browser fit between the separate-products test

¶ ¶circumstances,certain 171,id. 172. and the facts of this case. We then offer
The court found that these acts constituted further reasons for carving exceptionan to

pera tyingse violation. Conclusions perthe se rule when the tying product isof
Law, at 47-51. Although the platformDistrict Insoftware. the final section we
Court also found that Microsoft commin- discuss the District Court’s inquiry if
gled operating system-only and plaintiffsbrowser- pursue a ofrule reason claim on
only in files,routines the librarysame remand.

¶ ¶Findings 161, 164,Fact it did notof
include this as a A. Separate-Productsbasis for tying liability Inquiry Under the
despite plaintiffs’ request so, Perthat it do Se Test
Plaintiffs’ Proposed Fact,Findings of The requirement practicethat a involve
¶ ¶ 131-32, reprinted in 2 J.A. at 941-47. separatetwo products beingbefore con­

as an illegaldemned tie started as a purelyThere fourare perelements to a
linguistic requirement: productsunless(1)se tying violation: the andtying tied

separate,are cannotone be “tied” to thegoods (2)are two separate products; the
Indeed,other. the nature of productsthedefendant has powermarket in the tying

involved in early tying intuitivelycases—(3)product market; the defendant affords
distinct items such as a projectormovieconsumers no purchasechoice but to the

film,and a Motion Picture Patents Co. v.product it; (4)tied from and the tying
Co.,Universal Film Mfg. 502,243 U.S. 37arrangement forecloses a substantial vol­

416, (1917)­S.Ct. 61 L.Ed. 871 courts—­ledume of commerce. See Eastman Kodak
disregardeither to the separate-productsCo. Image Servs., Inc.,v. Tech 504 U.S.
see,question, e.g., United Shoe Mach.451, 461-62, 112 2072,S.Ct. 119 L.Ed.2d

Corp. States,v. United 451,258 U.S. 42(1992);265 Hosp.Parish Dist.Jefferson 363,S.Ct. 66 (1922),L.Ed. 708 or to dis­Hyde,No. 2 v. 2, 12-18,466 U.S. 104 S.Ct.
cuss it inonly see,passing, e.g., Motion1551, (1984).80 L.Ed.2d 2

Patents,Picture 508, 512, 518,243 U.S. at
Microsoft disputedoes not that it bound 37 S.Ct. 416. It was not until Times-­

IEWindows and in waysthe four the Picayune Publishing States,Co. v. United
CourtDistrict cited. Instead it argues 594,345 872,U.S. 73 S.Ct. 97 L.Ed. 1277

(thethat tying good)Windows and IE (1953),that the separate-products issue be­
(thebrowsers good)tied “separateare not came a distinct element of the test anfor

products,” Appellant’s Opening Br. at 69- illegal 614,tie. Id. at 73 S.Ct. 872. Even
79, that itand did not substantially fore- that engagedcase in a cursoryrather in­

competingclose browsers from the tied quiry into ads sold morningwhether in the
product market, (Microsoftatid. 79-83. paperedition of a a productwere separate
also contends that it does not have monop- from ads sold in eveningthe edition.
oly power in market,the tying product id. The first givecase to content to the84-96, but,at for givenreasons in Section separate-products test was Par-JeffersonII.A, upholdwe the District Court’s find- ish, 2, 1551,466 U.S. 104 S.Ct. 80 L.Ed.2ding to the contrary.)

2. That case addressed a tying arrange-
We first separate-productsaddress the ment in hospitalwhich a surgi-conditioned

inquiry, a source argumentof much be- cal facilitycare at its purchaseon the of
partiestween the and of confusion in the anesthesiological services anfrom affiliat-
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demandis a sufficientthereexist unlessa chal­facts weregroup. Themedicaled
anesthesiological ser-ofpurchaseanalysis for theseparate-productsfor casuallenge

tohospital servicesseparate fromvicesservice—anesthesia —wasthe tiedbecause
in whichproductintui­ marketfrom nor a distinctidentifyintuitively distinctneither

ser-anesthesiologicalservice—tying to offerthe it iswithintively contained efficient
service,” id.complication hospitalwas fromseparatelyA furthercare. vicessurgical

added);the 21-22, (emphasisenunciated 1551that, the 104after Court at S.Ct.soon
462,Interna­liability Kodak,in U.S. attying 504rule for Eastmanper se accord

States, 332 U.S.v. UnitedSalt Co. 2072.tional 112 S.Ct.
(1947),12, L.Ed. 20392, 396, 9268 S.Ct.

directexaminetoproceededThe CourtRailway v. Unit­Co.Northernand Pacific
of consumer demandand evidenceindirect514,5-7, 21, 78States, S.Ct.U.S.356ed

theseparate fromproducttiedfor theresearch(1958), economic545 newL.Ed.2d
addressesDirect evidencetying product.assumption,theondoubtto castbegan

choice,whether, agivenwhenquestiontheit establishedby the Court whenvoiced
good“ fromthe tiedpurchaseconsumersserveagreementsrule, ‘tyingthatthe

firms.maker, otheror fromtying goodthesuppres­beyond thehardly any purpose
” testi­note, example, offortookThe Court6, 514at S.Ct.78competition,’ id.ofsion

re­oftensurgeonsandpatientsmony thatv.Cal. UnitedStandard Oil(quoting of
not asso­anesthesiologistsspecificquested1051,293, 305-06, 69States, S.Ct.337 U.S.

Parish,hospital.aciated with Jefferson(1949)); alsoseeL.Ed.93 1371 Jefferson
22, 1551. Indirect104 S.Ct.at466 U.S.23, 104 1551Parish, n. S.Ct.at 15466 U.S.

firmsofbehaviorincludes theevidencematerials); v. U.S.Enters.(citing Fortner
tying goodin thepowermarketwithout495, 524-25, 89 S.Ct.U.S.Corp., 394Steel

thatnotionmarket, onpresumably the(Fortas, J.,(1969)1252, 49522 L.Ed.2d
Ifdemand.(competitive) supply followsI”).(“Fortnerdissenting)

tyingthealways bundlecompetitive firmsresolved theParish CourtThe Jefferson singlethey are athengoods,and tiedFirst, it thatclarifiedsteps.in twomatter
36,22 104 S.Ct.at n.Seeproduct. id.onequestion whetherto theanswer“the

Kodak, 504 U.S.1551; see also Eastmannotdoesinvolved”areproductstwoor
I,2072; U.S.462, 394Fortner112 S.Ct.atbetweenrelationfunctional“onturn the

(Fortas, J.,” 525, dissent­1252at 89 S.Ct.Parish, U.S. at466them.... Jefferson
Parish, at466 U.S.ining), cited Jefferson30,n.1551; 19also id. at19, see104 S.Ct.

1551; States35, United12, 22 104 S.Ct.n.words, the mereIn other104 S.Ct. 1551.
545,F.Supp.Corp., 187Elecs.v. Jerroldthatcomplements,that two items arefact

curiam,(E.D.Pa.1960), 365per559other,” id., aff'dthewithout... is useless“one
755, 806567, 5 L.Ed.2d81 S.Ct.U.S.for“product”singleamake themnotdoes

Phillip al, ANTI­et(1961); E. Areeda10EastmanAccordtying law.ofpurposes
(1996).¶ 1744, Hereat 197-201TRUSTLaw463, 2072.112 S.Ct.Kodak, at504 U.S.

of anesthe­onlythat 27%notedthe Courtthat the “definitionalSecond, reasoning
than the defen­otherin marketssiologistsdistinguishabletwoquestion [whether

hos­relationships withhad financialdant’son whetherdependsinvolved]areproducts
andthat, radiologistsunlikeandpitals,type ofthemay havearrangementthe
notanesthesiologists werepathologists,byaddressedconsequencescompetitive

i.e.,by hospitals, bundledemployedParish, usuallytying],”[againstrulethe Jefferson
Parish,hospital services.1551, with21, the Courtat 104 S.Ct.U.S. Jefferson466

36, 1551. With22 n. 104 S.Ct.at466 U.S.canarrangementtying“nothatdecreed
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both Cir.1979)direct and indirect evidence concur- (memory). Bundling can also
ring, the Court hospital capitalizedetermined that on certain economies of scope.
surgery and Aanesthesiological possible exampleservices is the “shared” library
were goods.distinct files performthat OS and browser func-

tions with the very same lines of code andTo logicunderstand the behind the
maythus spacesave drive from the clutterCourt’s test,consumer demand consider

of redundant routines and memory whenpostulatedfirst the harms from tying.
consumers use both the OS and browserThe core concern tyingis that prevents
simultaneously. (tri-pm Tr. at 4411/16/98goods competingfrom directly for consum-
al testimony of Weadock),Glenn reprintedmerits, i.e.,er choice on their being select-

5892;in 9 J.A. at TestimonyDirect ofed as a result “buyers’of independent
¶ ¶ 10,Microsoft’s James 97, 100,Allchinjudgment,” 13, (inter-id. at 104 1551S.Ct.

106-116, ¶ ¶app. f,A (excluding g.vi), re-omitted).quotesnal tie,With a buyer’sa
printed in 5 3292,J.A. at 3322-30, 3412-“freedom to select best bargainthe in the

Indeed,17. if there were no efficienciessecond market [could be] impaired by his
from a tie (including economizing on con-need to purchase tyingthe product, and
sumer transaction costs assuch the timeperhaps by an inability to evaluate the true
and effort in choice),involved we wouldcost of product....”either 15,Id. at 104 expect distinct consumer demand for eachS.Ct. 1551. Direct competition on the individual component everyof good. In amerits productof the tied is foreclosed competitive market with zero transactionwhen the tying product either is sold only costs, the computers on which opinionthisin a bundle with product or,the tied was written onlywould be piece-sold

though offered separately, is sold at a bun- keyboard, monitor, mouse, centralmeal—price,dled so that buyerthe pays the same unit,processing drive,disk and memory all
price whether he takes the tied product or sold separatein transactions likely byand

In cases,not. both a consumer buying the different manufacturers.
tying product becomes entitled to the tied

Recognizing potentialthe benefits fromproduct; he will likelytherefore be unwill-
tying, Parish,see 466 U.S. at 21Jeffersoning buyto a competitor’s version of the

33,n. 1551,104 S.Ct. the Court in Jeffer-product if,tied even making his own
son Parish aforged separate-products testprice/quality assessment, that is what he that, like those of powermarket and sub-prefer.would

foreclosure,stantial attempts to outscreen
But not all ties are bad. Bundling obvi- positivesfalse perunder analysis.se The

ously saves distribution and consumer consumer demand test is rough proxya for
Phillip Areeda,transaction costs. 9 E. whether a tying arrangement may, on bal-

¶AntitRust (1991).Law 1703g2, at 51-52 ance, be welfare-enhancing, and unsuited
This likely true,is to be to take some perto se In abstract,condemnation. the
examples from computerthe industry, with course,of alwaysthere is direct separate

integrationthe of co-processorsmath and products:demand for assuming choice is
memory microprocessorinto chips and the cost,available at zero consumers pre-will
inclusion of spell checkers pro-in word fer it to no Onlychoice. thewhen efficien-
cessors. (trialpm Tr. at 18-1911/10/98 cies bundlingfrom are bydominated the
testimony of McGeady Intel),Steven of benefits to choice for enough consumers,
reprinted (mathin 9 J.A. at 5581-82 co- however, actuallywill we observe consum-
processor); Prods.,ComputerCal. Inc. v. ers making independent purchases. In
IBM 727, (9th613Corp., F.2d 744 & words,n. 29 other perceptible separate demand



88

tonow turnwebackground,thisefficiencies. Withto netinversely proportionalis
us.inquiry beforeseparateproductsthemarketside, firms withoutsupplytheOn

many con-thatfoundDistrict Courtthe Theonly whengoodstwowill bundlepower
choosesumers, option, wouldgivenif theoutweigh thejoint salesavings fromcost

from the OS.separatelytheir browserchoice.separateplace onconsumersvalue
¶ “corpo-(noting that151Findingsim- Factcompetitive firmsallbundling bySo of

prefer... to standardizerate consumersIf a courtefficiencies.strong netplies
differentacrossthe same browseronno noticeableisthat thereeitherfinds

in-Turning toor, workplace).theatproduct [OSs]”the tiedforseparate demand
that, al-custom, foundthe courtdustryevidenceconvincing directnobeingthere
bundledmajor OS vendorsallthough“com-demand, entirethat theseparateof

OSs, companiesthesetheirwithbe- browsersin the sameengagesfringe”petitive
browser,al., orawithoutsold versionsdefendant, eitherAreeda etthe 10ashavior

not toeither¶ or end-users200, OEMs1744c4, the allowedthenatLaw'ANTITRUST
eventanyinorthe bundled browserdeclared installbeproductstied shouldandtying

¶ didThe court“uninstall” 153.it. Id.be toliability shouldper seandproductone
as toevidencerecordnot discuss therejected.

MicrosoftthanOS vendors otherwhetherofexegesisconcluding ourBefore Jeffer-
discountwith noprice,at a bundledsoldtest, weseparate-productsParish’sson

OS, theperhaps becausefor a browserlessFirst,clarify things.should two Jefferson
con-was inon the issueevidencerecordinquirya directendorsedoes notParish

Testimony ofCompare, e.g., Directflict.Rather, itof a bundle.efficienciesinto the
¶ 241, in 7reprintedSchmalenseeRichardforproxieseasy-to-administerproposes

(“[A]ll systemmajor operatingat 4315J.A.separate-describing theefficiency. Innet
Web-browsingdo in fact includevendorsonlyefficienciesdiscusstest weproducts

at nosystemoperatingthesoftware withthe con-the rationale behindexplainto
with,added),(emphasischarge.”)extrasepa-allow theToinquiry.demandsumer

(trial testimony ofat 42pm Tr.e.g., 1/6/99a detailedtest to becomerate-products
MIT) all(suggestingFisher ofFranklinconsequencespossible welfareinquiry into

discounts).offerMicrosoftbutOSsverythescreening test- intoaturnwould
unneces-to renderexpectedisprocess it manydispute thatnotdoesMicrosoft

al., Lawet AntitrustAreedasary. 10 alternative browsers.demandconsumers
¶ 180-85;¶ c, alsosee& at1741b Jeffer- contendsindustry custom MicrosoftonBut

34-35,Parish, 104 S.Ct.atU.S.son 466 requiresfirm non-removalothernothat
J., concurring).(O’Connor,1551 thefirm has investedno otherbecause

browsing asintegrateto webnot resourcestest isSecond, separate-productsthe
Ap-as Microsoft has.into OSdeeply itssavingscostinto theinquirya one-sided

25; DirectOpening Br. atpellant’sParishAlthoughafrom bundle. cf.Jefferson
¶ ¶ 262-72, re-AllchinTestimony of Jamescourt casesprioracknowledged that lower

IBM);(Apple,at 3385-89in 5 J.A.printedseparateto decidecost-savingsatlooked
(trial testimony of55-581551, pm Tr. at35, 10422 n. S.Ct.id. at 11/5/98products, see
Jr.), inTevanian, reprintedAvadisadopt Apple’sthatnotconspicuously didthe Court

(We usehere(Apple).atar­ 9 J.A. 5507-10disposition tyingofinapproach its
simplerather“integrate” in thethe termit choseit. Insteadrangement before

intogoodsconvertingof individualsensesavings againstcoststhatproxies balance
objectsingle physicalacomponents ofchoice.in consumerreduction
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(e.g., computera OEM,as it leaves the or industryindirect custom test looks at firms
disks),a disk or sets of anywithout that,norma- defendant,unlike the may not have

tive implication that such integration is integrated tyingthe goods.tiedand Both
desirable or specialachieves advantages. tests compare incomparables defen-—the

United v.States Corp., 147Cf. Microsoft dant’s decision to bundle in presencethe of
935, (D.C.Cir.1998)F.3d 950 (“Microsoft integration, hand,on the one and consum-

II”).) Microsoft onlycontends not that its er and competitor calculations in its ab-
integration IEof into Windows is innova- sence, on the other. If integration has
tive and beneficial but also that it requires efficiency benefits, these may ignoredbe
non-removal of IE. In our discussion of by the Parish proxies. BecauseJefferson
monopoly maintenance we find that these one cannot be sure beneficial integration
claims the efficiencyfail balancing applica- will protectedbe by the other ofelements
ble in that But separate-context. the per rule,the se simple application thatof
products analysis supposedis performto rule’s separate-products test may make
its function as a proxy without embarking consumers worse off.

anyon direct analysis of efficiency. Ac-
In light of thecordingly, monopolyimplicitMicrosoft’s argument— maintenance

section,that in obviously,this case welooking to a do not findcompetitive that Mi-
fringe inadequate integrationcrosoft’sis to isfully welfare-enhancingevaluate its
potentially or that itinnovative should betechnological inte- absolved of tying liabil-
gration, that comparison ity. Rather,such a weis between heed Microsoft’s warning
apples and oranges poses a legitimate thatob- the separate-products element of the—
jection to the operation perof Par- se mayrule give newlynot integratedJefferson

separate-productsish’s test for per productsthe se a fair shake.
rule.

In fact there is merit to Microsoft’s B. Per Se Analysis Inappropriate for
argumentbroader that Parish’sJefferson this Case.

consumer demand wouldtest “chill innova-
We now directlyaddress the largertion to the ofdetriment byconsumers

question as we see it: whether standardpreventing firms from integrating into
per se analysis appliedshould beproductstheir “off thenew functionality previously
shelf’ toprovided evaluate the tyingdefendant’sby standalone products —and
arrangement,hence, oneby whichdefinition, involvessubject softwareto separate
that serves platformas aconsumer forAppellant’s third-partydemand.” Opening
applications.Br. at per69. The There isse no doubtrule’s direct that “[i]tcon-
issumer far toodemand and late in historyindirect the ofindustry our anti-cus-

inquiries are,tom trust jurisprudencegeneral matter, questionas a to propo-the
backward-looking and sition thatsystemat- tyingtherefore certain arrangements
ically poor proxies anposeoverall efficiency unacceptablefor in ofrisk com-stifling

presencethe of petitionandnew innovative inte- and therefore are unreasonable
”gration. al.,See 10 ‘perAreeda et Parish,se.’Antitrust 9,466 atU.S.Jefferson

¶ 1746, 224-29;Law at added).104Amicus Brief of S.Ct. 1551 (emphasis But
Lessig 24-25,Lawrence at there are strongand sources toreasons doubt that the

(briefcited therein submitted regarding integration of additional software function-
Law).ofConclusions The direct alityconsumer into an OS amongfalls arrange-these

demand test focuses on historic consumer ments. Applying per analysisse suchto
behavior, likely integration,before and the an amalgamation unduecreates ofrisks
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ofpurchasethefilms onof desiredwelfare-enhancing saledeterringoferror and
Corp. v. Fort­films); SteelU.S.undesiredinnovation.
610, S.Ct.Inc., 97Enters., 429 U.S.nerthathas warnedCourtSupremeThe

II")(1977) (“Fortner“ 861, 8051 L.Ed.2dexperienceonly after considerable‘[i]t is
ac­(defendant company conditionedsteelrelationships thatcertain businesswith

purchaseon theloansto low interestcessviola­per seasclassify themcourts
homes);prefabricatedof the defendant’s9,Music, at441 U.S.Broad.tions

2,Parish, S.Ct.466 U.S. 104Assocs., 405Topco Jefferson(quoting155199 S.Ct.
(1984) (defendant hos­1551, 280 L.Ed.2d1126); accord607-08, 92 S.Ct.atU.S.

roomsoperatinguse of itspital conditionedInc., 433T.V., SylvaniaInc. v. GTECont'l
anesthesiological ser­ofpurchasetheon2549, L.Ed.2d47-59, 5336, S.Ct.97U.S.

withassociatedgroupa medicalfromvicesCo. v. United(1977); MotorWhite568
Kodak, U.S.504Eastmanhospital);696, the263, 9253,States, S.Ct.83372 U.S.

(1992)2072, 119L.Ed.2d 265Elecs., 451, 112 S.Ct.187(1963); Jerrold738L.Ed.2d
manu­(defendant machinephotocopying560-61; Frank555-58, see alsoatF.Supp.

replace­ofthe saleDe­Easterbrook, Antitrust conditionedAllocating facturerH.
ofuse305, machines on theTasks, 308 itspartsL.J. ment for76 Geo.cisionmaking

services).arrangement repair(1987). tyingofYet the the defendant’ssort
Supremetheanyis unlikehereattacked goodthe tiedwasof casesnone theseInSupremeearlyThehas considered.Court

integratedtechnologicallyandphysicallyarrange­withtying dealtcases onCourt
defen-did thetying good. Northewithpat-of aor leasewhereby the salements

improvedtiethatargue theirdants everpur­theonconditionedwasproductented
andtoproduct userstyingofthe value thefromproductsunpatentedcertainchase of

Ingoods.complementarymakers oftoPat­PictureSee Motionpatentee.the
claimeddefendantthecasesthose where416,502, 61 L.Ed.ents, 37 S.Ct.243 U.S.

tyingmadegood thethe tieduse ofthatMach., 258 U.S.(1917); ShoeUnited871
users, the Courttomore valuablegood(1922);363, 708451, 66 L.Ed.S.Ct.42

could beresultsamethat theruled131,States, 298 U.S.Corp. v. UnitedIBM
substi-forquality standardsviaachieved(1936); Int'l701, L.Ed. 10858056 S.Ct.

Salt,See, e.g., Int’lgood.the tiedoftutes12, 20392,Salt, 92 L.Ed.68 S.Ct.U.S.332
IBM,12; 298397-98, 68at S.Ct.332 U.S.tying(1947). casesSupremeLater Court

138-40, Here Micro-56 701.S.Ct.atU.S.derived frompowermarketdid involvenot
anareIEargues that and Windowssoftcontrac­to involvebut continuedpatents,

theand thatproductphysicalintegrated345 U.S.Times-Picayune,tual Seeties.
makesAPIs with Windowsbundling of IE(1953)872, 1277594, 97 L.Ed.S.Ct.73

forplatformapplicationsalatter betterthepur­(defendant thenewspaper conditioned
howisIt unclearthird-party software.theevening onin editionads itschase of

beIE APIs couldfromthe benefitsedition); N.morningads in itsofpurchase
forstandards differentby qualityachieved514, 21, S.Ct.78Ry., 356 U.S.Pac.

passdo notWemanufacturers.browser(defendant(1958) railroad545L.Ed.2d
regardingclaimson Microsoft’sjudgmentthatconditiononly on thelandleased

APIs.of itsintegrationfrombenefitsthebethe landonmanufacturedproducts
nov-and otherthat thesemerely notev. WeUnited Statesrailways);itsshipped on
judi-suggest thatel, efficiencies97, purported38, 9Inc., 83 S.Ct.371 U.S.Loew’s

forlittle basisprovides“experience”(defendant cial(1962) ofdistributor11L.Ed.2d
pernicioustheirthat, of“becausebelievingthefilms conditionedfeaturecopyrighted
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competition anyeffect on and lack of re- that most presenttheresembles one is
virtue,”deeming a software firm’s deci- Corp.Telex v. Corp.,IBM 367 F.Supp. 258

multiplesions to sell functionalities as a (N.D.Okla.1973), rev’d grounds,on other
package should “conclusively presumedbe (10th Cir.1975).510 F.2d 894 Just as Mi-
to be unreasonable illegaland therefore integratedcrosoft browsingweb into its
without elaborate inquiry preciseas to the OS, IBM in integratedthe 1970s memory

theyharm have caused or the business CPUs,into its a platform.hardware A
for Ry.,excuse their use.” N. Pac. 356 peripheral allegedmanufacturer a tying
5, added).(emphasisat 78 514U.S. S.Ct. violation, but the District Court dismissed

Nor have insightwe found much into the claim it thoughtbecause it inappropri-
integration amongsoftware the decisions ate to productenmesh the courts in design

of lower federal tyingcourts. Most cases decisions. Id. at The347. court’s discus-
computerin industrythe bundlinginvolve sion of tyingthe claim was brief and did

See,with hardware. e.g., Digital Equip. not dwell on the of integrationeffects the
Techs., Inc.,Corp. Uniqv. Digital 73 F.3d competitionon or efficiencies. Nor did the

(7th Cir.1996)756, J.)(Easterbrook,761 court consider perwhether analysisse of
(rejecting with little discussion the notion allegedthe tie was wise.

bundling of computerthat OS with a ais
separate products);tie of two Datagate, We have found four antitrust in­cases

Hewlett-Packard, Co., 864,v.Inc. 941 F.2d volving arrangements in which a software
(9th Cir.1991) (holding plaintiffs870 that program is tied to purchasethe of a soft­

allegation that defendant conditioned its platformware district court cases—two
purchasesoftware on of its hardware was and appellate cases,two court including

sufficient to summarysurvive judgment); case,one from this court. The first Inno­
Digidyne Corp. v. Corp.,Data Gen. 734 vation Data Processing, Inc. v. IBM

(9th1336, Cir.1984)F.2d 1341-47 (holding Corp., F.Supp. (D.N.J.1984),585 1470 in­
that defendant’s conditioning the sale of its allegationvolved an that IBM bundled

purchaseOS on the of its CPU constitutes
with its OS a utility used to transfer dataviolation);a per tyingse ComputerCal.
from tapea computer’sdrive to a diskProds., 613 F.2d at (holding that743-44
drive. Although the court mentioned theintegrationdefendant’s into its aCPU of

byefficiencies bundling,achieved it ulti­designeddisk controller for its own disk
mately per tyingdismissed the se claimdrives was a useful and not aninnovation
because IBM sold a discounted version ofimpermissible attempt monopolize);to
the utility.OS without the Id. at 1475-76.Peripherals Leasing Corp.ILC v. IBM

case,The second Comput­A.I. Root Co. v.(N.D.Cal.1978)Corp., 228,F.Supp.448 233
Inc., (6ther/Dynamics, 806 F.2d 673 Cir.­(finding that defendant’s integration of

1986), broughtwas a businessby customermagnetic disks and a assemblyhead/disk
who claimed that an OS manufacturer ille­tie),not an perwas unlawful curiamaff'd
gally conditioned the sale of its OS on thesub. nom. Memorex Corp. Corp.,v. IBM
purchase of applications.other software(9th Cir.1980);F.2d636 1188 see also

quicklyThe court disposed of the case onComputerTransamerica Co. v. IBM
groundthe that(9th Computer/Dy­defendant1377,Corp., 698 F.2d 1382-83 Cir.­

1983) power.namics had no Id. at 675-­(finding marketdesignlawful defendant’s
77. There waschanges that rendered no mention of the efficien­plaintiff peripheral

tape case,maker’s incompatible Caldera,drives cies from the tie. thirdwith the The
CPU).defendant’s The hardware case Inc. v. 72Corp., F.Supp.2d 1295Microsoft
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Broad.analysis. Seeseplication perofthatcomplaint(D.Utah 1999), involved a
10-16, 1551Music, 99 S.Ct.at441of MS-DOS U.S.integrationtechnologicalthe

defen-analysis toapply per95 consti- se(refusing tointo Windows3.1and Windows
thosethoughThe courtviolation. licenses eventying blanketa se dant’spertuted

in investigatedissue“single product” thoroughlyhad beenthe licensesformulated
aconstitutedthe tie theand wereDepartmentof whether of Justicebyterms the

ultimately con-improvement, that had beentechnological a decreesubject of consent
to courts).entitledwas notcluding that Microsoft by numerousreviewed

Id. atissue.on thatjudgmentsummary
examiningof casespaucitytheWhile1322-28.

riskhighabundling suggestssoftware
great-thethat bearscaseThe software inaccu-analysis may produceper sethat

is, not sur-that at bartoresemblanceest results, platformthenature ofrate the
935,II, F.3d147prisingly, Microsoft affirmatively suggestssoftware market
IEbundling oftheexaminedwewhere in-might stunt valuableperthat se rules

there wasBut the95. issuewith Windows reasons.in twohave mindnovation. We“inte-anconstitutedthe bundlewhether
in aused previousthe term was First, explainedas in thegrated product” as we

Depart-thedecree between test is asection,consent separate-products1994 the
at 939.Id.and Microsoft. newlyof Justice efficiencyment fromproxy netpoor for

Microsoft’swhetherdid not consider analy­We per seproducts. Underintegrated
seperasbe condemnedbundling should previously dis­mergetothe first firmsis

anymakecertainly did notillegal. We inclusion of(e.g., thetinct functionalities
bundling IE Windowsthat withfinding automobiles)in or to elimi­starter motors

competi-ofexcept stiflingpurposehad “no func­for secondentirely the need anate
Motor, 263,at 83tion,” 372 U.S.White of the stain-resis­(e.g.,tion inventionthe

in696, important considerationS.Ct. an asbeingcarpet) risks condemnedtant
law’sany of antitrustscopethe ofdefining products becauseseparatehaving tied two

T.V., atrules, 433 U.S.see Cont’lper se ap­there willintegrationofat the moment
57-59, we believed2549. While97 S.Ct. formarketa “distinct”pear to be robust

“integratedthe terminterpretation ofour al.,et10 Areedaproduct. Seethe tied
the test forwithwas consistentproduct” ¶ 1746, 224. Rule ofatAntitrust Law

law,tying weunderproductsseparate however, the firstaffordsanalysis,reason
isquestion“antitrustthemade clear that thatto demonstratean opportunitymover

II, F.3d147of course distinct.” Microsoft adequatelyfrom its “tie”efficiency gainan
ourthat14. even cautionedat 950 n. We choice.any of consumeroffsets distortion

95 wereIE and Windowsconclusion that Eng­v. NewGrappone, Inc. SubaruSee of
“subject to reexaminationintegrated was (1st Cir.1988)792,land, Inc., F.2d 799858

Id. at 952.complete record.”a moreon J.); Town Sound & Cus­(Breyer, see also
completelydecisionthat theTo the extent Corp.,Chryslerv. MotorTops,tom Inc.

to evaluatejudicial capacitydisclaimed (3d Cir.1992);468, KaiserF.2d 482959
id., cannotdesign,” itproduct“high-tech Sales, Inc. v. Avon­Chem.Aluminum &

antitrustprevailingtoto conformbe said Inc., 1045, 1048-­677 F.2dShipyards,dale
(as theofopposed to resolutiondoctrine Cir.1982).(5thn. 549

us).issue then beforedecree-interpretation
testseparate-productsof theThe failureassertedcase, ofanyIn mere review

productiveofcertain casesto screen outhardly consti-of a consent decreebreaches
troubling plat-inparticularlyintegrationap- is“experience” to warrantenoughtutes
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form software markets such as that in APIsame if it is bundled with two differ-
competes. onlywhich the defendant Not ent software programs. It is also true

markets,integrationis common in such that OEMs can include APIs with the com-
but it is common among firms without sell, id.,puters they but diffusion of uni-

power. alreadymarket haveWe reviewed form byAPIs that mayroute be inferior.
nearlythat all competitiveevidence OS First, many OEMs specialserve subsets of

Moreover,vendors also bundle browsers. consumers,Windows such as home or cor-
plaintiffs disputedo not that OS vendors porate or academic justusers. If one of

incorporatecan and do basic internet these OEMs decides not to anbundle API
plumbing and other functionalityuseful itbecause does not enoughbenefit of its
into their OSs. See Direct Testimony of clients, ISVs that that mightuse API have

¶ 508,Richard Schmalensee reprinted in 7 it everyto bundle with copy of pro-their
(diskJ.A. at 4462-64 defragmentation, Second,gram. maythere be a substantial

memory management, peer-to-peer net- lag before all OEMs bundle the same set
working or sharing);file am Tr.11/19/98 APIs —a lag inevitablyof aggravated by(trialat testimony82-83 of Frederick

phenomenon.the first In a field whereWarren-Boulton), reprinted in 10 atJ.A.
programs change very rapidly, delays in(TCP/IP stacks).6427-28 Firms without

spreadthe of a necessary (here,elementpowermarket have no pack-incentive to
APIs) maythe very costly. course,be Ofage piecesdifferent togetherof software

argumentsthese may not justify Micro-efficiency gainsunless there are from do-
decision case,soft’s to inbundle APIs thising ubiquityso. The bundlingof in com-

particularly because Microsoft did notpetitive platform software markets should
merely bundle with Windows the APIsgive courts reason to pause before con-

IE,from an applicationbut entire browserdemning such behavior competitivein less
(sometimes id.).APIs,even without see Amarkets.
justification for bundling componenta ofSecond, because of pervasivelythe inno-

maysoftware not be bundlingone for thevative platformcharacter of software mar-
software package, especially givenentirekets, tying in such may producemarkets

malleabilitythe of software code. See id.thatefficiencies courts not previouslyhave
¶¶ 162-63; (trialTr. atam 17 tes-12/9/98Supremeencountered and thus the Court

Farber);timony of David am Tr. at1/6/99had not perfactored into the se rule as
(trial Fisher),testimony6-7 of Franklinoriginally conceived. example,For the

reprinted 7192-93;in 11 J.A. at Directbundling of a browser with OSs enables an
Testimony ¶286,of KempinJoachim re-independent developersoftware to count

Furthermore,in 6printed J.A. at 3749.on presence APIs,the of the ifbrowser’s
inthe interest APIefficient diffusion obvi-any, on consumers’ machines and thus to

ously supplies justificationa far strongeromit them from package.its own See
simple price-bundlingfor than for Micro-TestimonyDirect of Richard Schmalensee

¶ ¶ contractual technologicalsoft’s or230-31, 234, bars toreprinted in 7 J.A. at
subsequent4309-11, functionality.removal4312; of ButTestimonyDirect of Mi-

¶ ¶ qualms12-21, redefiningour aboutDevlin the bound-reprintedchael in 5 J.A.
¶3525-29; a productat aries ofsee also defendant’s and theFindings Fact 2.of

possibilityIt true that of gains simpli-is software fromdevelopers can consumer
fyingbundle the theybrowser APIs need the work of applications developerswith

¶products, 193,their own see question anyid. but that makes us ap-hard and fast
may payforce consumers to twice for the proach tyingto in software markets.OS
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conclu­point to oneallargumentsTheseof efficien-a numberbemay alsoThere
say that bun­comfortablywe cannotsion:real, have beenverythat, althoughcies

has somarketssoftwaredling platforminunderlying thecalculationsin theignored
virtue,” Ry., 356Pac.“redeeming N.littletying. Werule forpera seadoption of

514, that there5, andat 78 S.Ct.U.S.incommonarethat efficienciesfear these
society”to“very little lossbe sowouldwheremarketsdynamictechnologically
itsban, inquiry into coststhat “anfrom itsunlikelyespeciallyisdevelopmentproduct

consideredbe]case [canin the individualpattern.lineareasily foreseenanto follow
Parish, 466unnecessary.”[] JeffersonPe-from ILCexamplefollowingTake the

J„(O’Connor,33-34, 104 S.Ct. 1551atU.S.228, concern-caseF.Supp. a448ripherals,
enough em­do not haveconcurring). Wecomput-fordisk drivesofing the evolution
effect of Mi­regarding thepirical evidencesuchfirst introducedIBMers. When

amount of con­on thepracticecrosoft’sprod-1956, integratedit sold anindrives
choicecreated or consumersurplussumerand diskdisksmagneticthatuct contained

of addedby integrationtheforeclosedonto disks.wrote datathat andheads read tosoftware ex­functionality platforminto
de-of the drivesId. at 281. Consumers regarding thatjudgmentercise sensible
anddatafunctions—to storetwomanded (For some issuesofentire class behavior.

the first fewat once. Inaccess it allto data.) need to“We knowhavewe no
in-storagefordemandyears consumers’ impactactualdo about themore than we
ofevolutionoutpacing therapidly,creased competition toonarrangementstheseof

satisfy thattechnology. Tomagnetic disk ... be classi­they shoulddecide whether
for consum-possibleitIBM madedemand the Shermanofperfied as se violations
disks frommagnetictheers to remove 263,Motor, atU.S. 83372Act.” White
consumersdrives, that meantthougheven then, heed thewe will696. UntilS.Ct.

on disksto dataaccesswould not have alwaysdo not“easy labelswisdom that
componen-drive. Thisfrom theremoved Music,answers,” 441Broad.supply ready

computer pe-ofmakerstization enabled 1551,8, and vacate theat S.Ct.U.S. 99
removablesell consumersripherals to tyingfinding per seofDistrict Court’s

however,time,OverId. at 281-32.disks. § 1. We re­Sherman Actliability under
caught upmagneticof diskstechnologythe Microsoft’sofmand the for evaluationcase

consum-thatcapacity,for sowith demand ofunder the rule rea­tying arrangements
to storedisksremovableers needed few Swint, 456v.son. See Pullman-Standard

point IBM reinte-At thisall their data. 1781, 72273, 292, L.Ed.2d102 S.Ct.U.S.
drives, enablinginto theirdisksgrated (1982) (“[W]here findings are infirm66

immediateagainto once haveconsumers law, aof theviewof an erroneousbecause
awithout sacrificeto all dataaccess their unless theproper courseremand is the

re-A ofId. manufacturercapacity.in of theonly one resolutionpermitsrecord
the DistrictBut issue.”).movable disks sued. freelymoreThat rulefactual

itjustified becausetiefound theCourt of the benefits ofconsiderationpermits
immediate markets,for particularlyconsumer demandsatisfied inbundling software

data, that disks and OSs, balancingall and ruled a of theseaccess to andthose for
Id. at 233. to consumersproduct. againstone thedisk heads costswere benefits

price/qualitytrun-closely abilityto the make directhewing more whose toA court
may haveby Northern the tied marketcontemplated tradeoffs inanalysiscated

Parish, 466impaired.over- Seeperhaps have beenRailway would JeffersonPacific
(notingnn.41-42, 155125 104 S.Ct.atU.S.these benefits.looked consumer
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First, remand,broadly plaintiffs mustpermitse rule does not onperthat
justifica­ that Microsoft’sshow conduct unreason­procompetitiveofconsideration

(O’Con­34-35, ably competition.restrained thattions); Meetingid. at 104 1551S.Ct.
an inquiryburden “involves into the actualnor, J., Ry.,N.concurring); Pac. 356 U.S.

competi­ofeffect” Microsoft’s conduct on5, 514.at 78 S.C t.
market,in goodtion the tied Jefferson

thejudgment regarding compara-Our Parish, 1551,29,466 atU.S. 104 S.Ct. the
per se and ruletive merits of the rule the forputative market To the ex­browsers.

arrange-tyingof is confined to thereason aspects injurytent that of tyingcertain
us, product istyingment before where the may depend aon careful definition of the

majorwhose is to servepurposesoftware good showingtied market and a of barri­
applicationsplatform third-partyas a for entry tying arrange­ers to other than the

complementaryproductthe tied isand itself, plaintiffsment would have to estab­
functionality. oursoftware While reason- Parish,points.lish these See Jefferson

ing appearat times to have broadermay (“This29,466 at 104U.S. S.Ct. 1551 com­
force, do not have the confidence towe petition [among anesthesiologists] takes

record,speak to facts outside the which inplace a market that not de­has been
scant of software inte-contains discussion fined.”); 48,id. at 29 n. 104 1551S.Ct.

primarygration generally. Microsoft’s (“[N]either District Court thethe nor
justification bundlingfor IE APIs is that anyAppeals findingsCourt of made con­
their inclusion with Windows increases the cerning entrythe contract’s on bar­effect

(andthird-partyvalue of software Win- riers.”). required—andBut plaintiffs were
dows) Appellant’sto consumers. See every aprovidehad incentive—to both

Br. at 41-43. Because thisOpening claim definition of the browser market and barri­
applies with force tyingdistinct when the entry part theirers to to that market as of

software,product platformis we nohave claim;attempted monopolization yet§ 2
present finding perbasis the rulefor se suprafailed so.they to do See Section

generally.to marketsinapplicable software § 1Accordingly,III. on remand of the
interpreted as asettingNor should we be claim, plaintiffs precludedbetying will

precedent switchingfor to the rule of rea- any of harm thatarguing theoryfrom
everyson a court antime identifies effi- on ofdepends precisea definition browsers

ciency justification tying arrange-for a (forentry example,or to networkbarriers
reading suggestsment. Our of the record protocolsfrom Internet and exten­effects

that ofmerely integration new functionali- browser)in a thansions embedded other
ty platform software is a commoninto may implicit tyingwhat in Microsoft’sbe
practice perand that ofapplicationwooden arrangement.

litigationin mayse this cast a cloudrules left, plaintiffsthe must showOf harms
in the forplatformover innovation market was, balance,that Microsoft’s conduct on

PCs, computers and informationnetwork mayanticompetitive. Microsoft of course
appliances. justifications, it isprocompetitive andoffer

anticom-plaintiffs’ burden to show that the
C. RemandOn itspetitive outweighseffect of the conduct

benefit.plaintiffs pursue ty-choose aShould to
reason, Second, al­ing rule of the fact that we haveclaim under the we note

thefollowing readythe for the benefit of the trial considered some of behavior
tyingtoplaintiffs allege constitute viola-court:
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is, was Micro-price bundled —thatdeedsectionmaintenancemonopolyin thetions
higherIEandcharge for WindowsThe two soft’sinquiry.§ 1theresolvedoes not

forhave been Win-wouldchargemost ardent- than itshaveplaintiffspractices that
indeed, plaintiffs toare, requirewillalone? Thisdowstying violationsly claimed as

Findings§ 2 betweenthe tensionplaintiffs’under resolveliabilityfora basis of
¶ ¶ 136-37, interpretsare MicrosoftThese whichclaim. Factmonopoly maintenance

priceunin- of thesaying partOEMs to that no bundledto allow asrefusalMicrosoft’s
IE,to andthe attributedit from Windows can beremove of WindowsIE orstall

¶ ¶ 158, 208, Law, 50, says thewhichFact atFindingsdesktop, Conclusionsof of
entry TestimonyIE from ofthe Direct213, Compareof opposite.and its removal

¶ ¶utility 296,in 637, reprintedWin- in J.A.Programs Paul Maritzthe Add/Remove
(Microsoft¶ supra Section did not98, 3656,See170. 3753-54dows id. at

IE,toCourt like allthe for butseparately”In order for District “chargeII.B.
browsingconstitute includedpractices majoralso vendorsconclude these OSother

dem-violations, mustplaintiffs charge”), with GXtying§ 1 at “no extrasoftware
any, 004347,004343, reprintedsee esp.their benefits —ifonstrate that 202 at MS7
II.B.2.b; (memo14459,and fromesp.II.B.l.b 14463supra Sections 22 atin J.A.

¶¶ 176, 186, 193—are groupfocusFactFindings describingChristian Wildfeuerof
4),prod-the tied IEby harms in 98 withoutweighed pricethe to Windowstest used

Parish, 003746,003729-30,466uct market. See at MS7and GX 1371Jefferson
If29, 003750,1551. the District in 15 at003748, reprinted J.A.esp.at 104 S.Ct.U.S.

(Win-harm, it must 10306-07, 10323, 10325,of net 10327esp.is convincedCourt
memo),any rem- marketingadditionalconsider whether andpricingthen dows 98

¶ (identifyingnecessary. 63 GXedy Findingsis Factand of
pricing).for 98as the basis Windows202an-also consideredII.B weIn Section

Windowstying violation—theallegedother inincrementpositive priceaIf there is
choice of de-of a consumer’s98 override (we knowwith IEassociatedWindows

thatWe concludedfault web browser. price predation),claim ofthere is no
a distinctprovidenotdoesthis behavior anti-themust demonstrate thatplaintiffs
plaintiffsliability§ 2 becauseforbasis priceMicrosoft’sofcompetitive effects

justifi-profferedfailed to rebut Microsoft’s jus-any procompetitivebundling outweigh
inharms thedemonstrating thatbycation Inprovides for it.companythetifications

outweigh Micro-marketoperating system balance, the District Courtstriking this
supra SectionSeeclaimed benefits.soft’s consider, indi-among things,othershould

remand, however, although Mi-II.B. On byefficiency providedofrect evidence
procompetitivesamemay offer thecrosoft suprafringe.” See Sec-competitive“the

override, plaintiffsthejustification for may ov-Although this inquirytion IV.A.
to rebut thisopportunitymust have a new screenseparate-productswith theerlap
the anticom-claim, demonstrating thatby rule, that not its roleper se isunder the

market isin the browsereffectpetitive rule ofapplying thecourtshere. Because
these benefits.greater than direct andlook at bothare toreason free

tie,afromof efficienciesindirect evidencemustFinally, the District Court
asscreening devicefor athere is notying violation needallegedanalso consider

inquirysuch; separate-productsthus themonop­§ 2that did not consider underwe
arrangements asFirst, classifytomerelyservesbundling.priceoly maintenance:

to, say,law, opposedassubject tyingin- toif Microsoftdeterminethe court must
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liability dealing.for exclusive See Times-­ priceOf course bundling by competitive
614, OS makers wouldPicayune, 345 U.S. at 73 tend toS.Ct. 872 exonerate Micro-

onlysoft if the sellers in question sold(finding single producta turningand then
their combinations exclusivelybrowser/OSgeneral analysisto a rule of reason under

price.at a If competitivebundled a seller1,§ though usingnot “tying”);the term
offers a version,discount for a browserlessAss’n,Foster v. Md. State Sav. & Loan
then —at least as to its OS and browser—928, 931, (D.C.Cir.1978),590 F.2d 933 cit­

gainsthe from bundling are outweighed byParish, 40,ed in 466 U.S. at 104Jefferson
separatethose from choice. The evidence(O’Connor, J., concurring)S.Ct. 1551

appearson discounts to be in conflict.(same); Co.,see also Chawla v. Shell Oil
Compare TestimonyDirect of Richard(S.D.Tex.­626, 635,F.Supp.2d75 643-44

¶ 241, reprintedSchmalensee in 7 J.A. at1999) (considering a rule of tyingreason
4315, (trialpmwith 42Tr. at testi-1/6/99findingclaim after a single product under

Fisher).mony of Franklin If Schmalenseerule);perthe Montgomery Countyse
is correct that nearly all OS makers do not

RealtyAss’n Realtors v. Photo Masterof discount,offer a then the harm from ty-
Corp., 952,F.Supp.783 961 & n. 26 ing of direct consumer—obstruction(D.Md.1992), mem. 993 F.2d 1538aff'd choice—would be theoretically bycreated
(4th Cir.1993) (same). virtually all sellers: a customer who would

prefer an alternate browser is forced toIf OS vendors without powermarket
pay the full price of that browser evenalso sell their software bundled with a
though its him onlyvalue to is the incre-browser, the natural inference thatis sale

inment value over the bundled browser.of the items as a bundle serves consumer
(The result is similar to that from non-demand and that unbundled sale would
removal, which forces consumers who wantnot, competitorfor otherwise a prof-could
the alternate browser to surrender diskitably productsoffer the separatelytwo
space up by unused,taken the bundledcaptureand sales of tying goodthe from
browser.) If the failure to priceoffer a

al,vendors that bundle. See 10 Areeda et
universal,discount anywere impediment¶ 1744b,ANTITRUSTLaw at It197-98. does to direct consumer bychoice created Mi-

appear that ifmost not all firms have sold price-bundledcrosoft’s sale of IE with
a browser with their OSs at a bundled Windows would be throughoutmatched
price, beginning with IBM and its OS/2 market; yetthe suppliersthese OS on the
Warp 1994,in SeptemberOS Findings of competitive fringe evidentlywould have

¶ 140;Fact see also Direct Testimony of pricefound this bundling on balance effi-
¶ 212,Richard reprintedSchmalensee in 7 cient. If Schmalensee’s ill-assertions are

4300-01,J.A. at and running to current founded, course,of no such inference could
OS,versions of Apple’s Mac Caldera and be drawn.

OS, OS,Red LinuxHat’s Sun’s Solaris
Proceedings RemedyBeOS, V. Trial andBe’s Operation’sSanta Cruz Unix-

Ware, OS, others,Novell’s NetWare and additionallyMicrosoft challenges the
¶ 153;see Findings Fact Direct Testi- proceduralof District Court’s rulings on two

¶ ¶mony 215-23,of Richard Schmalensee First, respectfronts. with to the trial
230, 5,esp. reprintedtable in 7 atJ.A. phase, proposesMicrosoft that the court
4302-05, 4310; TestimonyDirect of James mismanaged by adoptingits docket an ex-

¶ ¶ 261-77,Allchin reprinted in 5 J.A. at pedited trial receivingschedule and evi-
3384-92. throughdence summary witnesses. Sec-
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2000,28, plaintiffs submitteddecree, AprilOnthe remediesrespect toond, with
accompa-judgment,finalimproperly proposedtheirthe courtthatarguesMicrosoft

sepa- affidavits andsupportingtwo byinto six newit divided niedthat beordered
willlatter claim ofOnly the to a seriesIn additioncompanies. exhibits.rate several

trial- restrictions,District Court’s plaintiffsTheus.long detain conducttemporary
comfortably withinwereproceduresphase intosplit twoMicrosoft bethatproposed

to con-broad discretionof itsthe bounds one con-withcorporations,independent
conclude,fit.it Weas seestrialsduct systems busi-operatingtinuing Microsoft’s

reme-Court’showever, that the District undertaking the bal-otherness and the
in-for threebe vacatedmustdecreedies Plaintiffs’operations.Microsoft’sance of

(1) failed tothe courtreasons:dependent 2-3, reprint-Judgment atFinalProposed
evidentiary hear-remedies-specificahold filed a2473-74. Microsoft4 J.A. ated in

(2)facts;disputedwereing when there 10, contend-May“summary response” on
rea-adequateprovidetothe court failed wasdecree tooproposedthat theing both

(3)remedies; thisandits decreedsons for impossible toit would beand thatsevere
scope Microsoft’sofhas therevisedCourt remedies-specific factualcertainresolve

determineimpossible toliability it isand highly basis.”expeditedadisputes “ontha,t the reme-affectextent shouldto what 6-7,atSummary ResponseDefendant’s
provisions.dies Another4 atin J.A. 2587-88.reprinted

if the Dis-thatarguedMay 10 submissionBackgroundFactualA.
plaintiffs’imposingconsideredtrict Court

3, 2000, con-the District CourtAprilOn discov-remedy, “then substantialproposedproceed-of theliability phasethecluded
andpreparation aadequate time forery,of Lawitsby filingthe of Conclusionsings

required.” De-willtrial on relief befull§§ 1had violatedholding that Microsoft
Proceed-as to Futurefendant’s Positioncourt andAct. The2 of the Shermanand
at 2646.2, in 4 J.A.reprintedatingsof thebeganthen discussionspartiesthe

impositioninfollowed theto beprocedures duringrevealedthe District CourtAfter
Initially, the District Courtremedies.of preparedhearing24 that it was toMaya

onlyenter reliefthat it wouldsignaled conducting “anya decree withoutenter
proceed-a ofconducting new roundafter 33,Tr. atprocess,” pmfurther 5/24/00

Law, courtof theIn itsings. Conclusions 9866, Microsoft14 atreprinted in J.A.
ordera remediesthat it issuewouldstated underlyingthat theargumentitsrenewed

byto be established“followingproceedings parties neces-disputes between thefactual
Conclusionsthe Court.”Order offurther remedies-specific evidentiaryasitated

Law, And, during post-awhenat 57.of proof,ofseparateInhearing. two offers
conference, askedcounselMicrosoft’strial a ofproduce numbertoMicrosoft offered

“contemplate[d] furtherthe courtwhether evidence, following:theincludingofpieces
replied, “Yes.judgetheproceedings,”

• Cran-Testimony from Dr. Robertfurtherthere beI assume that wouldYes.
dall, at the Brook-Fellowa Senior11,8-9, re-Tr. atproceedings.” 4/4/00

Institution, that divestiture andings2445-46, The2448.4 atin J.A.printed
historically havedissolution ordersthatspeculatedfurtherCourtDistrict

improveto economic welfare“failedthemight “replicateproceedingsthose
increasingor out-by reducing pricesintestimony writ-at withtrialprocedure

Proof atOffer ofput.” Defendant’sId.subject to crossexamination.”formten
2743.2, in 4 J.A. atreprinted4 at11, in J.A. 2448.reprintedat
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Testimony from Professor Kenneth crosoft in two “will make it more
of atElzinga, Professor Economics difficult providefor OEMs to cus-

University Virginia, plain-of thatthe tomers with tightly integratedthe
proposedtiffs’ remedies would not product offerings they demand” in

entry operating sys-induce into the part because “complementary prod-
4, reprintedtems market. Id. at in byucts created companiesunrelated

4 J.A. at 2745. do not togetherwork as well prod-as
ucts by singlecreated a company.”Testimony from Dean Richard

SupplementalDefendant’s Offer ofSchmalensee, Dean of MIT’s Sloan
2, reprintedProof at 4in J.A. atof Management, dividingSchool that

2823.likelyMicrosoft would “harm con-
through higher prices,sumers lower objections,Over Microsoft’s the District

output, efficiency,reduced and less proceededCourt to consider the merits of
“produceinnovation” and would im- 7,remedythe and on June 2000 entered

mediate, substantial increases in the judgment.its final explainedThe court
prices of both andWindows Office.” that it would not conduct pro-“extended

8, reprintedId. at in 4 J.A. at 2749. ceedings on the form a remedy should
Indeed, it pricewould cause the of take,” because it doubted that an eviden-

triple.Windows to Id. tiary hearing would “give any significantly
Goldman,Testimony from Sachs & greater assurance that it be ablewill to

Morgan StanleyCo. and from Dean identify might generally regardedwhat be
Witter that dissolution would ad- optimum remedy.”as an Final Judg-
versely affect shareholder value. Id. ment, at 62. The bulk of prof-Microsoft’s

17, 19, 2758,reprintedat in 4 J.A. at simply conjecturesfered facts were about
2760. events, experiencefuture and its“[i]n the

Court has foundTestimony predictionstestimonial offrom Microsoft Chairman
generallyfuture events lessdividingBill Gates that rehable evenMicrosoft

fact,than testimony as to historical“along arbitrarythe lines andproposed
by crossexamination to be of little use in en-the Government” would devastate

hancing detractingor from their accura-company’s proposedthe Next Gener-
cy.” swayed byId. Nor was the courtplatform,ation Windows Services

“profession surprise”Microsoft’s of atwhich would thedevelop-allow software
possibility of structural relief. Id. aters to 61.applicationswrite web-based

inception“From the of thisthat case Microsoftusers could access from a wide
knew, from21-22, Supremewell-establishedrange of devices. Id. at re-

precedents dating begin-Court from theprinted 4 atin J.A. 2762-63.
ning century,of last thatthe a mandatedTestimony Ballmer,from Steve Mi-

possibility,divestiture a if proba-was not aCEO,crosoft’s President and that
bility, in the event of an adverse result atorganizedMicrosoft is aas unified
trial.” Id.company thatand “there are no nat-

alongural lines which Microsoft The substance of the District Court’s
could up causingbe broken without nearly plain-remedies order is identical to

23,problems.”serious atId. re- proposal. centerpiecetiffs’ The decree’s is
printed in 4 J.A. at 2764. requirementthe that Microsoft submit a

divestiture,Testimony Capellas, proposedfrom planMichael of with the com-
Compaq, splitting pany split Sys-CEO of that Mi- to an “Operatingbe into
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product.”softwareany other Microsoft“Ap- uteBusiness,” and an“OpsCo,”orterns
“Restriction on§ a3.g imposesBusiness,” Final Id. And“AppsCo.”orplications

Operat-Products tol.a, l.c.i, Op-64. MiddlewareBinding§§ atDecreeJudgment,
unlessoperat- MicrosoftSystemMicrosoft’s Products”ingall ofwould receivesCo

98 Win- “an otherwise identi-and consumerssuch as also offersing systems, Windows
receive2000, systemwould with-AppsCo operatingof thewhiledows cal version”

businesses,of Microsoft’s middleware. Id.the remainder out the
The DistrictIE and Office.including

“reluc-for itsfour reasonsCourt identified ProceedingsB. Trial
reme-“a structuralthat]” conclusiontante

contention—firstMicrosoft’sId. at 62.imperative.”dy has become
adoptingbyDistrict erredthat Courtthethatyet concedeFirst, “does notMicrosoft
receivingandtrial scheduleexpeditedanthepractices violatedany of its business

summary witnesses —isthroughevidenceSecond, companytheAct.” Id.Sherman
have ex­of. Trial courtseasily disposedasto do businessconsequently “continues

to determinetraordinarily broad discretionThird,Id. Microsoftpast.”theit has in
they will conductinthe whichmannerpast.”untrustworthy in theproved“has

a casetrue inparticularly“This istrials.Government,fourth, whoseAnd theId.
proceed­where thethe one atsuch as barobligedby of office“are reasonofficials

ato the courtings being tried withoutarein—to actexpected to consider—andand
Co., Inc. v. GenerixLillyjury.” Eli &case,interest,” “and forthepublic wonthe

(5th1096,Sales, Inc., 1105F.2dDrug 460toentitlementalone have somethat reason
Cir.1972). cases, appellate“[a]nIn suchat 62-63.Id.remedy of their choice.”a

trialwith thenotcourt will interfereofaalso contains numberThe decree
controldiscretion tocourt’s exercise of itsconduct.on Microsoft’sinterim restrictions

...its businessdispatchits anddocketinstance, § requires3.b Micro-For Decree
theshowing thatexcept upon the clearestdevelopersthird-partytotosoft disclose

in actual andresultedprocedures haveinformationand other technicalthe APIs
complainingprejudice to thesubstantialsoftware effec-to ensurenecessary that
to thisfails clearlitigant.” Id. MicrosoftId. attively interoperates with Windows.

companyAlthough thehurdle.high§ fur-3.bcompliance,”facilitate67. “To
in­early trial datesettingthat anclaims“athat establishther Microsoftrequires

discovery, itabilityits to conducthibitedthird-party repre-facility” at whichsecure
orspecific depositionaidentifiedneverin-may “study, interrogate andsentatives

Andto obtain.it was unabledocumentnecessary por-andrelevantteract with
ofargues that the useMicrosoftwhile nowplatform software][Microsofttions of

thesummary made inevitablewitnesses3.e, entitledId.source code.” Section
evidence,hearsayofimproper introductionDealing,” forbids Micro-Exclusive“Ban on

actually to the Dis­company agreedtheobligeentering whichcontractssoft from
side toto limit eachproposaltrict Court’s“develop-theirto restrictpartiesthird
Tr. atsummary am12 witnesses.distribution, 12/2/98promotionment, production,
(courtat11, in J.A. 14083reprinted 21of, paymentor for” non-Microsoftor use

“[k]eeptoadmonishing counselMicrosoft’sId. at 68.software. Underplatformlevel
agreed to thethat sidesin mind bothTy-§ ContractualDecree 3.f—“Ban on

witnesses”). Mi­Even absentofnumbermay not condition itscompanying”—the
chal­company’stheagreement,crosoft’son a party’slicensegrant of a Windows

of sum-that this uselicense, lenge fails to showorpromote, distrib-agreement “to
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mary partywitnesses falls outside the trial verse has rightwaived its to a hear-
ing, significant procedurallatitude to receive evidence as can that stepcourt’s wide be

(citationJoiner,Elec. Co. v. 522 eliminated.” quota-it sees fit. General and internal
omitted)).136, 141-42, 512, tion118 marks thanU.S. S.Ct. 139 Other a tem-

(1997). porary order,restraining injunctivenoparticularlyL.Ed.2d 508 This is re-
maylief be entered without agiven presumption judge hearing.true the that a
generallySee Fed. R. Civ. P. 65. A hear-ignored anywho conducts a bench trial has

i.e.,ing onRivera, the a onevidence, liability—trialHarris v.inadmissible merits —
does not346, relief-specificsubstitute for a339, 460, evi-454 102 S.Ct. 70U.S.

(1981)­ dentiary hearing unless the matter of re-presumptionL.Ed.2d 530 that—­a
partlief was of the trial liability,on orattemptmakes no seriousMicrosoft to

disputedunless there are no factualIndeed, issuesappropriateovercome. under cir­
regarding the matter of relief.instructions,appropriatecumstances with

in past approvedwe have the the use of This rule applicableis no less in
summary jurywitnesses even in trials. antitrust cases. SupremeThe Court “has
See, Lemire,e.g., United States v. 720 F.2d recognized explorationthat a ‘full of facts

(D.C.Cir.1983). Therefore,1327 neither (forusually necessaryis in order the Dis­
summary anythe use of the witnesses nor Court) (an antitrust)properlytrict to draw

aspectother of the District con­Court’s preventdecree’ so as ‘to future violations
phaseduct of the trial amounted to an ”and eradicate existing evils.’ United

abuse of discretion. Co., 327,States v. BakingWard 376 U.S.
330-31, (1964)763, 1184 S.Ct. L.Ed.2d 743

EvidentiaryC. Failure to Hold an Hear-
(quoting Associated Press v. United

ing States, 1, 22, 1416,326 U.S. 65 S.Ct. 89
DistrictThe Court’s remedies-­ (1945)).L.Ed. 2013 Hence a remedies de­

phase proceedings aare different matter. cree must be vacated whenever there is “a
principleIt a systemis cardinal of our of disagreementbona fide concerning sub­

justice disputesthat factual must be heard stantive items of relief couldwhich be
in open throughcourt and resolved trial-­ 334,onlyresolved trial.”by Id. at 84 S.Ct.

evidentiary proceedings. Anylike other 763; Sims, (“It161 F.2d at 89 hascf.
contrary spiritcourse would be “to the supposed temporarynever been that a in­

judicialwhich imbues our prohib­tribunals junction Claytoncould issue under the Act
iting hearing.”decision without v.Sims giving partythe againstwithout whom the

(3dGreene, Cir.1947).87,161 F.2d 88 injunction sought opportunitywas an to
behalf.”).present evidence on hisparty right judi­A has the to

disputed justcial Despite plaintiffs’ protestations,resolution of facts not as there
liability phase, appro­to the also as can partiesbut to be no serious doubt that the

priate “Normally, an evidentiary disputed duringrelief. a number of facts the
hearing injunctionis anrequired phase. separatebefore remedies In two offers of
may granted.” proof,be United States v. Microsoft identified 23 witnesses

(6thMcGee, 607, Cir.1983); who, they permitted testify,714 F.2d 613 had been to
Charlton, challenged rangesee also Charlton v. Estate would have a ofwideof

(9th Cir.1988) (“General­988, plaintiffs’ representations, including841 F.2d 989 factual
Microsoft,ly entry injunc­ feasibility dividingthe or continuation of an ofthe the

consumers,requires hearing. Only likely impacttion a when the on and the effect
dispute,infacts are not or when the ad- of divestiture on shareholders. To take
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disputesfactual thuspresenceThe ofecono-plaintiffs’whereexamples,twobut
from the decisionsin this casedistinguishesMicrosoftsplittingthattestifiedmists

beneficial, that Mi­propositioncom- thethe cite forsocially plaintiffsbetwo would
evidentiaryproposed to anthat the not entitledproveto crosoft waspany offered

Indeed, assisting plain­socialsubstantial far fromremedy hearing.would “cause
lowering-prices,raising tiffs, prop­theby actuallyharm software confirmthese cases

disrupting the evo- evidentiaryandrates of innovation holdthat courts mustosition
develop-a softwareaslution of Windows they are confronted withhearings when

Offer ofDefendant’splatform.” Co.,ment In Ford Motor thedisputed facts.
6, 4 at 2747.reprinted in J.A.Proof at a or­affirmed divestitureSupreme Court

bankinginvestmentplaintiffs’And where that the Districtemphasizingafterder
mightthat divestitureexperts proposed hearingsdays of onhad “held nineCourt

value, Micro-shareholderactually increase 571,at 92 S.Ct.remedy.”the 405 U.S.
re-that structuralproffered evidencesoft Webb, 194 F.3d 11161142. In Davoll v.

significantin ainevitably resultlief “would (10th Cir.1999), defendant both failedthe
value,” a that couldlossof shareholderloss andany proof,of waivedto submit offers

bil-possibly hundreds —ofreach “tens — hearing by ex­evidentiaryto anrightits
19, 4reprintedat inId.lions of dollars.” relief should be de­agreeing thatpressly

at 2760.J.A. submis­solelybased on writtentermined
Indeed, appearsitselfthe CourtDistrict at 1142—13. The defendants insions. Id.

Mansukhani,of acutethe existenceto have conceded Co. v. 814American Can
Microsoftdisagreements (7thfactual between Cir.1987),421 were not entitledF.2d

acknowledgedplaintiffs. The courtand theybecausehearingto a on remedies
“sharply divided”partiesthat the were courtexplain to the district whatfaded “to

likelythe“divergent opinions” onand held present to show”proof they wouldnew
Finalits remedies decree.results of unwarrant­remedy wasproposedthat the

the courtat 62. The reasonJudgment, inId. at 425. And Socialist Workersed.
evidentiary hearingto conduct andeclined Elections,Party v. Illinois State Board of

disputedofnot of the absencewas because (7th Cir.1977), aff'd, 440566 F.2d 586 U.S.
facts, that thoseit believedbut because 983,173, (1979),23099 59 L.Ed.2dS.Ct.

only throughdisputes becould resolved held that a remedies-­the Seventh Circuit
proceed-experience,”“actual not further unnecessaryhearingspecific was because

prediction about futureings. Id. But a legalofpure questioncase involved athat
not, any aprediction,as a lessevents is and wasinterpretation “[t]herehence no

Indeed, Supremethe Courtfactual issue. groundthe on whichdisputefactual as to
drafting an anti-acknowledgedhas that injunction Id. atthe was ordered.” 587.

necessity predic-bytrust “involvesdecree
Davoll,parties in AmericanUnlike theassumptions concerning futureandtions

Can, Party, Micro-and Socialist Workersevents.” Ford Mo-economic and business
rightrepeatedly asserted its tosoft both578,States, 562,405 U.S.tor Co. v. United

hearingevidentiaryan and submitted two(1972).1142, Tri-31 L.Ed.2d 49292 S.Ct.
“summarycompany’sproof.ofoffers Thetheir obli-al are not excused fromcourts

remedy arguedproposedresponse” to thethroughsuch mattersgation to resolve
to“impossible”it addressthat would betheyhearings simply becauseevidentiary
highlya ex-underlying factual “onissuesprocedures of ourthe bedrockconsider

basis,” Summary Re-pedited Defendant’sto “of little use.” Finaljustice system be
6-7, 4 at 2587-reprintedat in J.A.sponseat 62.Judgment,
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88, explanationadequatefurther maintained that for the relief it or­and Microsoft
Supreme explaineda unless it dered. The hascourt could not issue decree Courtthe

discovery, ade- that a inpermittedfirst “substantial remedies decree an antitrust case
a full trialpreparationtime for and must seek to “unfetter a market from anti-­quate

conduct,” Co.,Fu- competitivePosition as to Ford Motoron relief.” Defendant’s 405
2, 577, 1142,Proceedings reprintedat in 4 J.A. at 92 S.Ct. to “terminateture U.S.

submissions,pages monopoly, denyin of illegalat 2646. And 58 the to the defendant
violation,specific statutoryit ofidentified the evidence the fruits its andMicrosoft

challenge plaintiffs’ that practicesintroduce to ensure there remain no like­would
inrepresentations. ly monopolizationto result in the fu­

ture,” States v.United United Shoe Mach.arguePlaintiffs further the—and
244, 250, 1496,Corp., 391 U.S. 88 S.Ct. 20evidentiarynoDistrict Court held—that

(1968);L.Ed.2d 562 see also United Statesnecessary given that Micro­hearing was
563, 577,Corp.,v. Grinnell 384 U.S. 86notice thatlongsoft had been on structur­

(1966).1698, 16L.Ed.2d 778S.Ct.possibility. It isal relief a distinctwas
explainedThe District has notCourtwhyto see this matters.difficult Whether

accomplishits remedieshow decree wouldhad notice that dissolu­Microsoft advance
Indeed,objectives. the courtthose devot-tion was in is immaterial tothe works

paragraphsmere of its toed a four orderthe District Court violated thewhether
remedy.its theexplaining reasons forcompany’s procedural rights by ordering it

(1)They yetare: Microsoft “does not con-evidentiary hearing.an To bewithout
any practicescede that of its businesssure, atsurprise“claimed the district

(2)Act”;the Microsoftviolated Shermanin-­permanentcourt’s decision to consider
it“continues to do as has in thenot, alone, businessjunctive relief does merit rever­

(3)Workers, past”; provedMicrosoft “has untrust-566 F.2d at 587.sal.” Socialist
(4)worthy past”;in thecase, the and Govern-professedBut in this Microsoft’s sur­

ment, byofficials “arewhose reason ofprise does not stand “alone.” There is
obliged expectedoffice and to consider—pro­something company’smore: the basic

interest,”publicand to act in—the won thedisputedrightcedural to have facts re­
case, “and for that reason alone have somethrough evidentiary hearing.solved an

remedyentitlement to a of their choice.”sum,In the District Court erred when it
Judgment, atFinal 62-63. Nowhere didparties’ remedies-phase factu-resolved the

objectivesthe District Court discuss thedisputes by consulting onlyal the evidence
Supremethe Court deems relevant.during plaintiffs’introduced trial and rem-

submissions,phaseedies without consider-
LiabilityE. Modification ofing soughtthe Microsoft to intro-evidence

Quite proceduralapart from itsvacate Districtduce. We therefore the
difficulties, we vacate the District Court’sjudgment,Court’s final and remand with

entiretyin forjudgmentfinal its the addi­remedies-specificto conduct ainstructions
tional, thatindependent reason we haveevidentiary hearing.

underlying liability.ofmodified the bases
D. an Ex-AdequateFailure to Provide originallythree antitrust violationsOf the

planation Court, nobyidentified the District one is
attempted monopolization oflongerWe vacate the District Court’s viable:

in violation of Sher­remedies decree for the additional reason the browser market
§ 2. remanded forprovidethat the court has failed to an man Act One will be
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the de-of success fromgerous probabilitylegalunder a differentliability proceedings
conduct, anyof withouttying predatoryin violation fendants’unlawfulstandard:

a realis-monopoly-§ 2 market or ofliability prooffor the of the relevantOnly§ 1.
affirmed— couldprobabilityhas been that the defendantsviolation ticmaintenance

revised. Ordinari- powerthat have in that market.”monopolyand even we achieve
course, grant Therefore,the or denial 459,we review thely, 884.of Id. at 113 S.Ct.

dis-the abuse ofrelief underequitableof Ninth Circuit’sreversed theHigh Court
See, v. Sa-e.g., Doranstandard.cretion andthe District Courtjudgment affirming

922, 931-32,Inn, Inc., 95422 U.S.lem proceedings, ex-for furtherremanded
(1975) (“[T]he2561, 64845 L.Ed.2dS.Ct. jury’s verdict not“the didpressly because

simplyisappellateof reviewstandard § 2that the verdictpossibilitynegate the
injunction, inof thethe issuancewhether monopolizeattempt torested on the

”standard, consti-applicablelight of thethe here,Similarly,Id.grounds alone....
discretion.”). For obvi-ofan abusetuted a District Courtpresume thatwe cannot

reasons, thatapplication of stan-ous the thediscretion to fashionwould exercise its
remedyto sustain theis not sufficientdard remedy where the erroneoussame

determinecase us. We cannotin the before liability stripped from itsgrounds of were
has abused itsthe District Courtwhether consideration.

where theremedying wrongin adiscretion
confronted aEighthThe Circuit similarinthat discretiondid not exercisecourt

Corp. v. Bruns­Concord Boatproblem inremedy properlythe determinedorder to
(8th Cir.), cert.Corp., 207 F.3d 1039wickis, District Court deter-wrong. That the

428,denied, 979, 121 S.Ct. 148531 U.S.conduct restrictions andmined that the
(2000). case, groupIn that aL.Ed.2d 436remedy were to-pervasivethe structural

againstan actionbroughtof buildersboatremedyto the threegether appropriate
allegingenginean manufacturer violationsforth above. Theviolations setantitrust

2, Clayton§§ 1 and andof ActShermanits discretion todid not exercisecourt
trial,matter, jury§all, Act 7. After a 10-week thethatwhether or fordetermine

allre- liable on three countsany, equitable were found Brunswickof those remedies
§rectify monopolya 2 mainte- a for over million.quired to and returned verdict $44

taken alone. therefore theappeal, Eighthnance violation We the Circuit reversedOn
an exercise of notsustain discretion Id. at 1053. ThatClaytoncannot Act claim.

yet that,made. consequence, wascourt held as a it
jury’s remedy in itsrequired vacate thetoSpectrumBy way comparison,of in

didentirety. Because the “verdict form447,McQuillan,v. 506 U.S.Sports, Inc.
dam­require jurynot the to consider what(1993),884, 122 L.Ed.2d 247 the113 S.Ct.

violation,”type ofages from eachresulteddamagesreviewed a awardSupreme Court
damages“know what itthe court could notcase,Act In that thein Sherman case.a

by acquisi­caused thefound to have beenjuryajudgment upontrial court entered
the Section 7 wereupontions which claimsamongwhich did not differentiateverdict

court rejectedId. at 1054. Thebased.”liability undermultiple possible theories of
damagethat “the entirepropositiontheultimatelySupreme§ Court deter-The2.

may upheld based on Bruns­award belegal-trial record notthat the couldmined
alone,”liability id. atActwick’s Shermanfinding that the hadly support a defendant

that,1053, “there is noholding becausemonopo-illegal attemptan tocommitted
damages jurythe as­way to know whattrial allowedlize, and that “the instructions

claims,”7 thesigned to Section defen-jury specific and dan- thethe to infer intent
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very F.entitled at the least to On Remanddant “would be
trial thedamagesa new on boat builders’ matter,generalAs a a district

claims,”Act id. at 1054.Sherman court is afforded broad discretion to enter
that it remedyrelief calculates will best

Spectrum Sports and Concord the conduct it has found to be unlawful.
distinguishableare from the case be­Boat See, e.g., v.Woerner United States Small

in that the award offore us both involved Admin., 1277,Bus. 934 F.2d 1279
equitablethanmoney damages rather re­ (D.C.Cir.1991) (recognizing appel­that an

Nonetheless, reasoning is in­lief. their late court reviews a trial court’s decision
structive. A court in both contexts must grant equitablewhether or not to relief

its relief on some clear “indication ofbase discretion).only for an of isabuse This no
significanta causal connection between the See,in e.g.,less true antitrust cases. Ford

enjoinedconduct or mandated and the vio­ Co., 573,Motor 405 U.S. at 92 S.Ct. 1142
lation found directed toward the remedial (“The ‘largeDistrict Court is clothed with

Phillip Areedagoal intended.” 3 E. & specialdiscretion’ to fit the decree to the
HOVENKAMP,HERBERT ANTITRUST LAW case.”);needs of the individual Md. & Va.

¶ (1996).653(b), at 91-92 In a case such Ass’n,ProducersMilk Inc. v. United
sweeping equi­the one before us whereas States, 458, 473, 847, 4362 U.S. 80 S.Ct.

employed remedy multipletotable relief is (1960) (“TheL.Ed.2d 880 formulation of
violations, and some—indeed most—of the largelydecrees is left to the discretion of
findings of remediable violations do not court-”).the trial And divestiture is a

appellate scrutiny,withstand it is neces­ common form of relief in successful anti­
sary remedyto vacate the decree since the prosecutions:trust it is indeed “the most
implicit findings of causal connection no See,important of antitrust remedies.”
longer exist to warrant our deferential af­ e.g., United States v. E.I. du Pont de
firmance. Co., 316, 331,Nemours & 366 U.S. 81 S.Ct.

(1961).1243, 6 L.Ed.2d 318short,In we must vacate the remedies
remand,entiretyin must re-decree its and remand the case On the District Court

for a new determination. This court has consider whether the use of the structural
drastically remedy appropriatecon- of divestiture is withaltered the District Court’s

remand, Microsoft,liability. respect arguesthe Dis- to that itclusions on On which
Court, company. By large, casesaffording parties unitarytrict after the a is a and

heard, plaintiffs rely arguingin forproper opportunity uponto be can fash- which
involved theappropriate remedy splition an for Microsoft’s the of Microsoft have
by mergersparticular,violations. In the dissolution of entities formedantitrust

acquisitions. contrary,On the thecourt should consider which of the decree’s and
that divesti-light Supremeremain in Court has clarifiedconduct restrictions viable

remedyliability traditionallyture “has been theoriginalof our modification of the
Act violations heart isdraftingthe task of the for Sherman whosedecision. While

control,”intercorporate combination andremedies decree is for the District Court
Pont, 329,instance, at 81 1243of the unusu- du 366 U.S. S.Ct.in the first because

added), “[c]omplete di-proceedings (emphasis and thatally convoluted nature of the
far, particularly appropriatea the ulti- is wherethus and desire to advance vestiture

the anti-acquisitionscontro- asset or stock violateimportantmate resolution of this
Co.,laws,” 405 U.S. atguidance for trust Ford Motorversy, we offer some further

added).573, (emphasis1142of that 92 S.Ct.the exercise discretion.



106

lines,”product but ratherorganized alongwhy courts haveapparent reasonOne
single corporate headquar-in aunitary com- is housedofordered the dissolutionnot

and that it hasdifficulty. As the court terslogisticalpanies is
ALCOA,v. 91 marketing organiza-in Statesexplained onlyUnited one sales and

(S.D.N.Y.1950),333, “corpo-a416 all ofF.Supp. responsible sellingis fortion which
effectively aration, operate asdesigned products,to one re-company’sthe basic

readily be dismem-single entity, product supportcannot oneorganization,search
operationsvariousparts department,of of its organization, operationsbered one

efficiency.”loss of A technology department,without a marked one information
expanded by acquir-corporation that has department, purchas-facilities oneone

preexistingoften hasing competitorsits ing department, one human resources
along which itinternal lines of division department, department,one finance

split corpora-than amay easilymore be legal department publicand one re-one
from naturalexpandedtion that has department.lations

corporateandgrowth. Although time 23-26,Offer of Proof at re-Defendant’s
maydevelopments even-modifications and Ifprinted in 4 J.A. at 2764-67. indeed

lines, at the identifi-tually fade those least unitary company,a divisionMicrosoft is
temp-apreexisted to createable entities tomight very requirewell Microsoft re-
mightcourtsuch division as thelate for departments in eachproduce each of these

cor-reference to thoselater decree. With simply allocate theentity rather thannew
by mergerporations acquiredthat are not differing departments among them.

WyzansM accurate-acquisition, Judgeand remedy,devising appropriateIn an the
ly inopined United Shoe: also consider wheth-District Court should

manufac-conducts all machineUnited have a sufficientplaintiffser established
Beverly,inplantture at one with one Microsoft’s anti-causal connection between

tools, foundry,jigs and one oneset of posi-competitive conduct and its dominant
laboratory machinery problems,for one oftion in the OS market. “Mere existence

staff, Itmanagerial and one labor force. exclusionary justifyact notan does itself
organ-that thistakes no Solomon to see against monopolistfull relief the tofeasible

equal andism cannot be cut into three Areedacompetition.”create maximum 3
parts.viable ¶HovenKamp, 650a, at 67.& AntitRüst Law

relief,Rather, which is “de-Machine structuralUnited States v. United Shoe
(D.Mass.1953).295, signed monopoly altogeth-to eliminate theCorp., F.Supp.110 348

of arequire[s]er ... a clearer indicationevidence, theDepending upon the Dis-
thesignificant causal connection betweenmay pro-find in a remediestrict Court

creation or maintenance of theconduct andsplitthat no toceeding it would be easier
¶ (em-653b, at 91-92power.”market Id.in than Shoe inMicrosoft two United

added). causation,phasis such theAbsentOffer of Proof in re-three. Microsoft’s
unlawful behaviorantitrust defendant’ssponse to the denial of an eviden-court’s
by injunctionshould be remedied “antestimonytiary hearing profferedincluded
that Id.against continuation of conduct.”from its President and CEO Steve Ballmer

¶ 650a, at 67.been,“is,company alwaysthat the and has
II.C,above, supraAs noted see Sectioncompany free-standinga unified without

the we have found a causal connection betweenbusiness units. Microsoft is not result
exclusionary conduct and itsmergers Microsoft Microsoft’sacquisitions.”of or

operating sys-in thecontinuing positionit “notfurther offered evidence that is
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Judicial Misoonductthrough inference. See VI.onlymarketterns
Hovenkamp, LawAntitrustAREeda &3 3A(6) of the Code of Conduct forCanon

¶ 653(b), that “more(suggestingat 91-92 federalJudges requiresUnited States
relief, rem-particularlyequitableextensive public comment on thejudges to “avoid

designed to elimi-such as divestitureedies impending” cases.pendingof or[ ]merits
require...altogether,monopolythenate improprietyjudges2 tells to “avoidCanon

significant causalindication ofa clearer in allappearance improprietyofand the
and cre-the conductbetween activities,”connection and off. Canonon the bench

pow- 3A(4)of the marketor maintenanceation initiate or considerjudgesforbids to
Indeed,er”). expresslythe District Court merits ofparteex communications on the

position impending proceedings.that Microsoft or Sec-adopt pendingnot thedid
455(a) requiresthein the OS tion of Judicial Codepositionlost itswould have

theirjudges to recuse themselves whenanticompetitive behav-but for itsmarket
reasonably ques-¶ (“There “impartiality might be411 isFindings Factior. of
455(a).§28tioned.” U.S.C.that,to find absentevidenceinsufficient

actions, and Java al-NavigatorMicrosoft’s that DistrictAll indications are the
competi-ignited genuineready would have pre-each of these ethicalJudge violated

Intel-compatible PCin the market fortion cepts by talking about the case with re-
If the court on re-systems.”). deliberate,operating porters. The violations were

connec-of the causal Therepeated, egregious, flagrant.mand is unconvinced and
exclusionary consequencesquestioncon- is whatonlytion Microsoft’s seriousbetween

us to dis-urgesin should follow. Microsoftcompany’s position the OSand theduct
judg-theJudge,the District vacatequalifymarket, conclude that divesti-mayit well

entirety toss out the find-ment in its andremedy.appropriateis not anture
fact, for a new trialings of and remand

to dictate towe do not undertakeWhile AtJudge.District thebefore a different
thatprecisethe formthe District Court extreme, us to do noth-plaintiffs askother

remand, we notetake onrelief should agree position.with neithering. We
fit theit be tailored toagain that should

Judge’sreme-creating the occasion for the A. The District Communicationswrong
with the Pressdy.

JudgeImmediately the Districtafter
7, 2000,on JunejudgmentfinalenteredConclusionG.

began ap-with himaccounts of interviews
sum, the District Court’sIn we vacate of the inter-press.in the Somepearing

First,for three reasons.remedies decree finalheld after he enteredviews were
to hold an eviden-District Court failedthe Spiegel,Peterjudgment. See Microsoft
presence of rem-tiary hearing despite the Comments, Fin.Post-trialJudge Defends

Second,disputes.edies-specific factual (London), 7, 2000, 4;at John R.Oct.Times
provide adequate Trust,not reasonsthe court did Wilke, Judge, orAntitrustFor

Finally, we have It,remedies. anfor its decreed the Issue —InReally WasLack of
scope Interview, Saysof Microsoft’s Diddrastically altered the Jackson Microsoft

Court,Credibilityin inliability, it is for the District Court to ItsDamageand the
8, 2000, Al. TheJ., atpropri-the Junefirst instance to determine Wall St.the

his views aboutJudge also airedremedy for the limited Districtety specificof a
audiences, givinglargertoupheld. the casewe haveliabilityof whichground
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at anspeeches collegeat a and antitrust admissible evidence of the truthfulness of
contents.”).Grimaldi, itsseminar. See James V. Micro-

Risk;Judge Says Ruling Everyatsoft grant-We are of course concerned about
‘Vulnerable’,Trial Decision Called Wash. ing request disqualify judgea to a federal

29, 2000, El;Post, atSept. Alison supportingwhen the material it has not
Schmauch, Judge Expe-SharesMicrosoft Disqualifica-been admitted in evidence.
riences, Online, 3,The DáRtmouth Oct. Inlightly. wrongtion is never taken the
2000. hands, disqualificationa proce-motion is a

weapon opponentsdural to harass and de-accounts, itpublished ap-From the is
lay proceedings. supported only byIf ru-parent Judge givingthat the also had been
mor, innuendo,speculation, or it ais alsoreporterssecret interviews to select before

to reputationmeans tarnish the of a feder-entering judgmentfinal some instanc-—in judge.allonges before. The earliest interviews we
But the circumstances of this case are1999,began Septemberof in shortlyknow

Bymost unusual. anplacing embargo onpartiesafter presentingthe finished evi-
interviews, Judgethe the District ensureddence but two months the courtbefore

that fullthe extent of his actions would notFindingsissued its of Fact. See Joel
be revealed until appeal.this case was onLohr,Brinkley & Steve U.S. vs. Microsoft:
Plaintiffs, in defending judgment,the doGiant;Pursuing Retracinga Misstepsthe

disputenot the statements attributed toTimes,Defense,in the N.Y. JuneMicrosoft
press;him in they requestthe do not an9, 2000, reportersat Al. Interviews with

evidentiary hearing; theyand do not ar-from the New York Times and Ken Aulet-
gue that Microsoft should have filed ata, reporteranother who later wrote a
motion in the raisingDistrict Court beforecase,book on the Microsoft continued

appeal. argument,the matter on At oralthroughout late 1999 and the first half of
plaintiffs all Judgebut conceded that the2000, during Judgewhich time the issued

byviolated ethical restrictions discussingFact,Findings Law,his of Conclusions of
public:the case in gov-“On behalf of theid.-,and Final Judgment. See Ken Aulet-

ernments, I have no brief to defend theta, Yorxer, 15,Offer,Final The New Jan.
Judge’sDistrict decision to discuss this2001, Judgeat 40. The “embargoed”

publiclycase it pending ap-while was oninterviews; is,these that he insisted that
peal, and I have no brief to defend thethe fact and content of the interviews re-
judge’s decision to discuss the case withmain secret until he issued the Final Judg-
reporters proceeding,while the trial wasment.

given embargo anyeven the reportingon
concerning those untilconversations afterBefore we recount the statements
the trial.” AppealsCt. Tr. at 326.02/27/01Judge,attributed to the District we need

sayto a few words theabout state of the We must consider too that the
All publishedrecord. we have are the disqualification provisionsfederal areflect

reporters sayaccounts and what the strong policythe preservefederal to the actu­
Judge apparentsaid. Those accounts were not ad­ al impartialityand of the federal

Theymitted in may hearsay. judiciary.evidence. be may impli­Judicial misconduct
801(c);Fed.R.Evid.See Metro. Council that policy regardlesscate of the meansof

FCC, 1154, byNAACP Branches v. 46 F.3d it public.which is disclosed to the Cf.
(D.C.Cir.1995) (“We seriously Robinson,1165 ques­ WashingtonThe Post v. 935

(D.C.Cir.1991)282,tion whether a New York Times article is (taking judi-F.2d 291



109

“Youseparately:also be offeredshouldto ascer-newspaper articlesofnoticecial
having lighta me-convenience ofpublic like thea fact was withinwhethertain

in, youso have tointegrated, allAlso, analysis of the ter builtin ourknowledge).
reading.a Butgetthe a toparties, pressdo is buttonby thepresentedarguments

alsoare makers shouldyoudo think cameraparticular conversationsofspecifics
to use aef- whophotographerstheir cumulative serve wantthanimportantless

meter, hold ittheyso canseparate lightfect.
Brinkley &move it Joelup, around?”have decid­reasons weFor these

(2001).LohR, 263v. MICROSOFTSteve U.S.disqualifica­adjudicateto Microsoft’sed
remarks, commentedJudgetheIn otherthe ofnotwithstanding staterequesttion

of the case:at the heartintegrationon thealso war­reasonsThe samerecord.the
motiveme theclear to thatquitewas“[I]tpractice ofour usualfromdeparturearant

bundling the Internetinof Microsofttheraised forissuesdeclining to address
conve-not one of consumerwasbrowserof whatappeal: the “mattertime onfirst

this was donethatnience. The evidenceup and resolvedtakenmay bequestions
was not credible....for the consumeris one leftappealontimethe firstfor

compelling that theresowasThe evidenceofthe courtsofto the discretionprimarily
Wilke, St.motive.” Wallanwas ulteriorfacts ofon theto exercisedappeals, be

in he criti-tying general,lawAs forJ.Wulff, 428v.Singletonindividual cases.”
ruling the consentcourt’s incized this106, 121, 2868, 49 L.Ed.2d96 S.Ct.U.S.

case, wrongheadedsaying it “wasdecreeHelvering,(1976); Hormel v.accord826
exempt theand wouldon several counts”719,556-57,552, 8561 S.Ct.U.S.312

laws.industry from the antitrustsoftware(1941); v.Nat’l Ass’n1037L.Ed. of Mfrs. Brinkley 78,Lohr, v. Microsoft& U.S.597,Labor, 605-06159 F.3dDep’t of Lohr,295; N.Y. Times.Brinkley &truthassume the(D.C.Cir.1998). We will
thesendand notpress accountstheof the Dis-interviews haveReports of the

evidentiary hearing onfor anbackcase conduct,describingJudge Microsoft’strict
onjudgmentnosubject. reachthis We he re-emphasis on whatparticularwith

wereof the interviewsthe detailswhether hu-prevarication,company’sas thegarded
accurately recounted. of hisbris, In someand impenitence.

Judgethemeetings reporters,withsecretthat theaccounts indicatepublishedThe
impressionscontemporaneoushistopics offereddiscussed numerousJudgeDistrict
at least onepermittedtestimony. Hehis ofAmong them wascase.relating to the

Billconcerningentryanreporter to seetechnologicalofdefensefor thedistaste
green notebook.”“oversizedin hisin Gatesthe central issuesofintegration —one

Auletta, 3.0, 112atWar1999, Ken WorldtwoSeptemberInlawsuit.the
after-(2001). provided numerousHe alsosixFindings Fact andhis ofbeforemonths

He toldcredibilityLaw, assessments.and the-factofhisbefore Conclusionsmonths
“testimony isBill Gates’thatreportersuntilkept secretwereremarks thatin

youcredibility” “[i]fandinherently withoutJudge toldJudgment, theFinaltheafter
youcanguy, who elsethiscan’t believeTimes thatNew Yorkreporters from the

Brinkley Lohr, v. MICRO-U.S.&a believe?”integration ofquestioned Microsoft’she
Times;Lohr,278; N.Y.Brinkley &that SOFTStatinginto Windows.browserweb

Yorker,Auletta, at 40.The Newalsodrew seeintegration,” hea ofwas “not fanhe
witnesses, theothercompany’sAs for thewithcameraanalogy to 35-millimeteraan

that theresayingreported asJudge isin viewhislight meter thatintegratedan
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impatientI extraordinary ability“were times when became with has and needs a little
givingMicrosoft witnesses who were discipline. colleaguesI’ve often said to

speeches.” “[T]hey telling thingswere me that ifGates would be better off he had
just flatlyI Brinkley Auletta,could not credit.” & finished Harvard.” World War

Lohr, givenN.Y. Times. In an interview 3.0, 168-69; Auletta,at see also The New
order,day break-upthe he entered the he Yorker, at 46 (reporting the District

uno,up: inthingssummed “Falsus falsus Judge’s “theystatement that [Microsoft
in thing,omnibus”: in one“Untrue untrue and its grown-executives] don’t act like

everything.”in “I don’t thatsubscribe to ups!” day they deny“[T]o this continue to
absolutelyas But ittrue. does lead one to they anythingdid wrong.”).

suspicion. experi-It’s a universal human
JudgeThe District likened Microsoft’sonce,youence. If someone lies to how

writing incriminating drugof todocumentsyoumuch else can credit as the truth?”
figuretraffickers who “never out theythatWilke, St. J.Wall

shouldn’t saying thingsbe certain on theAuletta,According reporterto the Dis-
Brinkleyphone.” Lohr,& U.S. v. MICRO-that,Judge privatetrict told him in “I

6; Lohr,BrinkleySOFT & N.Y. Times. Hetheythought and its[Microsoft executives]
druginvoked the analogy againtraffickerthey regardeddidn’t think were as adult

protestationsto denounce Microsoft’s ofcommunity.members of the I thought
innocence, this time with a reference to theAuletta,they would learn.” WORLD Wae
notorious Newton Street Crew that terror-3.0, Judgeat 14. collegeThe told a audi-

partsized Washington, Reporterof D.C.that “Bill ingenious engi-ence Gates is an
Auletta wrote in The New Yorker that theneer, but I don’t think he that adeptis at
Judgeyetbusiness ethics. He has not come to

(whenthingsrealise he did Microsoft was comparewent as far as to company’sthe
smaller) he should not have done when he declaration of protesta-innocence to the

monopoly.” Spiegel,became a Fin. Times. ganglandtions of killers. He was refer-
Characterizing company’sGates’ and his ring to gangfive members in a racke-

hubris,“crime” Judgeas the stated that teering, drug-dealing, and murder trial
I proposewere able to a remedy“[i]f of that presided yearshe had over four

my devising, requireI’d Mr. Gates to write case,earlier. In that the three victims
a report” Napoleonbook on Bonaparte, had had their heads bound with duct
“[b]ecause I think Napoleon-[Gates] has a tape theybefore were riddled with bul-

conceptic company,of himself and his an from weapons.lets semi-automatic “On
arrogance that powerderives from and daythe of sentencing,the the gang

success,unalloyed leaveningwith no hard theymembers maintained that had done
experience, Auletta,no reverses.” The nothing wrong, saying that the whole

Auletta,YoRKER, 41;New at see also case a conspiracy by pow-was the white
3.0,World at Judge appar-War 397. The

destroy them,”er structure to Jacksonbecame,ently words,in Auletta’s “increas-
recalled. “I am now under no illusions

ingly bytroubled what he learned about
that miscreants will realize that otherBill Gates and couldn’t get out of his mind
parts societyof will view them thatgroup picturethe he had of Billseen Gates
way.”

and Paul shaggy-hairedAllen and their
employees Auletta,first Yorker, 40-41;at Microsoft.” Thereport-The New at Au-

letta,er Judgewrote that the 3.0, (same);said he saw in the World War at 369-70
picture “a Auletta,smart-mouthed young Yorker,kid who see Thealso New at 46.
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Judge recitedThev. MICROSOFT315.secretly di- U.S.Judge alsoDistrictThe
story totrainer”reme- muleon the a “North Carolinahis viewsreportersvulged to

thinking itchange “[i]fOn in fromexplainviolations. hisantitrustdy for Microsoft’s
justenti- “Ibroken,was fix it” andtrydon’t toquestion whether Microsoft ain’tthe

remedy stage, compa-theprocess [restructuringat theanyto thattled don’t think
thatMayin 2000reporters myJudge trytold I to do onsomethingthe tony] is want

authorityany caseaware ofwas “not inhe broken two:orderingto Microsoftown”
anythem duegivetosays I havethat do allwho coulda trained muleHe had

Theycase is over.all. Theprocess at daytricks. Oneof wonderfulkinds
Lohr, An-Times.Brinkley & N.Y.lost.” youdo doasked him: “Howsomebody

Judge askinghasreporter theother mule do allyou train the toit? How do
proposetoallowedJapanesethe“[w]ere ‘Well,” he an-amazing things?”these

Spiegel, Fin.surrender?”terms of their 2-swered, ayou.”“I’ll-show He took
re-Judge also toldDistrictTimes. The upside head.whopped him theby-4 and
hishebefore issuedmonthporters the fell to hisreeling andThe mule was

I“[a]ssuming, asthatbreak-up order justknees, “Youthe trainer said:and
are, Departmentthethey [ ] Justicethink his attention.”gethave to

genuinelyare concernedand the states
Brinkley Lohr, 278.v. Miorosoft& U.S.interest,” they“I knowpublictheabout

got Micro-hope I’veJudgeThe added: “Iop-possibleall thecarefully studiedhave
Grimaldi,Id.; see alsosoft’s attention.”amateurs.a bunch ofisn’ttions. This

(comments Judge blam-by thePostWash.the bestsome ofhave consulted withThey
intransi-break-up on Microsoft’sing thelong perioda ofminds overin America

perceived to bewhat hegence and onduplicatein a toposition“I am nottime.”
ofthe failureresponsibility forMicrosoft’sThere’sre-engineer their work.that and

(thetalks); Fin.Spiegel, Timessettlementato do betterequip myselfwayno I can
in-blaming break-up on Microsoft’sJudgeBrinkley &theyjob have done.”than

transigence).Times; Judgment, atLohr, N.Y. Finalcf.
62-63.

Conductthe CodeB. Violations forofof
2000, months beforeFebruary fourIn JudgesUnited States

company inthesplittinghis final order
for Unitedof ConductThe Codereportedly toldtwo, Judgethe District

by theadoptedwas JudicialJudgesStateshe wasreporters thatTimesNew York
1973.States inof the UnitedConferencerestructuringwithat comfortable“not all

for federalnormsprescribes ethicalIthe unsurewascompany,”the because
actualpreserve themeans tojudges as ato do that.”“competenthe waswhether
judi­of the federalintegrityapparentandTimes;Lohr, alsoseeBrinkley & N.Y.
copyajudge receivesciary. Every federalBrinkley Lohe, 277-MICROSOFTU.S. v.&

Code,Commentary toCode, thetheof theAuletta, 3.0, at(same); World War78 cf.
the Judicial Con­Opinions ofAdvisorythe(comment April 2000Judge inby the370

Conduct,ofon CodesCommitteeference’sinclining toward behavioralwasthat he
informal,of theremedies). digestsand Committee’sfewAstructuralrather than

toIIopinions. See Guideunpublishedoflater, changea heart.he hadmonths
Judioiary (1973).and ProceduresPoliciesthat “withreporterstold the sameHe

updated.is periodicallyThe materialaintransigence,like Microsoftlookswhat
aboutquestionshave whetherLohr, Judges whoBrinkley &breakup is inevitable.”

Brinkley thewithconsistentLohr, would betheir conductTimes; &alsoseeN.Y.
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may JudgeCode write to the Codes of Conduct knew his comments would eventual-
written, ly widespreadreceiveopin-Committee for a confidential dissemination.

Introduction,ion. See Code of CONDUCT. It clear Judgeis that the District was
traditionallyThe respondsCommittee matters,discussing purely proceduralnot

promptly. mayA judge also seek informal permissible subjectwhich are a publicof
repre-advice from the circuitCommittee’s comment under one of the Canon’s three

sentative. narrowly exceptions.drawn He disclosed
legalhis views on the factual and matterssome of theWhile Code’s Canons fre-

at the heart of opinionsthe case. His
quently generate questions ap-about their

witnesses,credibilityabout the of the va-
plication, straightforwardothers are and theories,lidity legalof culpabilitythe of

3A(6)easily understood. Canon is an ex- defendant, remedy,the the choice of and
ample of forbiddingthe latter. In federal so forth all dealt with the merits of the
judges to publiclycomment “on the merits action. It is no Judge mayexcuse that the

action,”pending impendingof a or Canon have intended to public“educate” the
3A(6) applies to pending anycases before about “public misper-the case or to rebut
court, federal,state or trial appellate.or ceptions” purportedly by par-caused the

Jeffrey al.,See M. ShamáN et Judioial Grimaldi, Post;ties. See Wash. Microsoft10.34, (3d§Conduct and Ethics at 353 Judge Says May StepHe down Casefromed.2000). “impending” indicates,As the Appeal, J., 30,on Wall St. Oct. If2000.
prohibition begins even before a case en- intentions,those were his he could have

system,ters the court when there is rea- addressed legalthe factual and issues as
son to maybelieve a case be filed. E.Cf. he saw thought publicthem—and the
Wayne RepoRter’sThode, Notes to Code of Fact,should see Findingsthem—in his of

(1973).Judicial Conduct 54 An action Law,Conclusions of Final Judgment, or in
“pending”remains until “completion of the opinion.a written Or he could have held

appellate process.” Code of Conduct Can- tonguehis appealsuntil all were conclud-
Comm,3A(6) cmt.;on on Codes of Con- ed.

duct, (1998).Op.Adv. No. 55
Far mitigating conduct,from his the

District Judge’s insistence on secrecyThe Microsoft “pending”case was dur- —his
embargo matters worse. Conceal-ing every Judge’sone of the District meet- —made
ment of the suggests knowledgeinterviewsings reporters;with the case is “pending”
of impropriety.their Concealment alsonow; and issues,even after our decision it
prevented partiesthe nippingfrom his im-will remain pending for some time. The
proprieties in anythe bud. WithoutDistrict Judge dutybreached his ethical

interviews,knowledge of the neither the3A(6)under Canon spokeeach time he ato
plaintiffs nor the defendant ahad chancereporter about the merits of the case. Al-

objectto or to Judge’sseek the removalthough reportersthe interviewed him in
before he issued Judgment.his Finalprivate, public.his comments were Court

was not in session and his discussion of the Other judgesfederal have disquali-been
place presencecase took outside the of the makingfied for publiclimited comments

parties. providedHe his views not to pendingabout cases before them. InSee
personnelcourt case,assisting him in the First,re Boston’s Children 244 F.3d 164

(1stbut to members public.of the And Cir.2001);these Corp.,In re IBM 45 F.3d
just any (2dwere not members public. Cir.1995);of the 641 Cooley,United States v.

(10th Cir.1993).Because he was talking reporters,to the 1 F.3d 985 Given the
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editorial, “[ajnyone whoPostWashingtonin thistransgressionsJudge’sof theextent
Judge’s] courtroomDistrictinpar- [thesatif thedoubt thatease, littlewe have

ample evidencetrial hadduring the seenwithhis secret liaisonsdiscoveredties had
thuggish tactics.”sometimesof Microsoft’sdisqualified,have beenwouldpress, hethe

Auletta, Maligning theIn re Kenorder.by courtvoluntarily or MicrosoftCf.
7, 2001,Post, A23.at(D.C.Cir.1991) Mar.Judge, Wash.(perF.2d 913Barry, 946

(Edwards, J., dissent-curiam); 915id. at violationsJudge’s repeatedThe District
ing). 3A(4)3A(6) also violatedandof Canons

judgethat “a2, providesCanon whichprohibit-violating the ruletoIn addition
appear-and theimproprietyshould avoidcomment, Judge’sthe Districtpublicing

in all activities.” Codeimproprietyance ofquestionsseriousraisesconductreported
Charge2; In resee also3A(4). Canonof ConductThat statesCanonunder Canon

399,Misconduct, 40047 F.3devery per- Judicialtoaccord“judgea shouldthat of
(“The1995) allega-(10th Jud. CouncilCir.proceed-in ainterestedlegallyisson who

cause thecommentsextra-judicialbe tions ofrightfull tolawyer,person’sing, or the
under bothconcernand, Council substantiallaw, except asaccording toheard

3A(6) 2 of the Judicialand Canoncon- Canonlaw, norinitiateby neitherauthorized
Conduct.”). requires2ACanonCode ofon the mer-parte communicationssider ex

“respect complyand withtomerits, judgesfederalof aaffecting theits, or procedures
in aat all timesand to “actthe law”Codeproceeding.”impendingorpending

inconfidencepublicpromotesthat3A(4). mannerCanonof Conduct
judi-of theimpartialityandintegritytheconvey to thereportersthedidWhat
The2A.of Canonciary.” Code Conductses-during their secretJudgeDistrict

respect towithis the lawof ConductCodeaaccount, Judge spenttheBy onesions?
judges,of federalobligationsthe ethicaltaped interviewsgivingten hourstotal of

itJudge violatedthe Districtand it is clearAuletta, 3.0,WaeWoeldreporter.to one
Thecase.thismultiple occasions inonhedo not know whether14at n.*. We

judiciary’s ethi-for thedisregardrampantuntaped conversa-inmore timespent even
inwitnessedpublicthat theobligationscalnor do wereporter,samethetions with

“publicjeopardizesundoubtedlycasethisothers.spentmuch time he withknow how
of the Districtintegritytheinconfidencethat theseto assumethink it safeBut we

proceedings.CourtInter-monologues.were notinterviews
to be stressed.pointAnother needsWhenconversations.becomeviews often

hugepotentiallyin this case haveRulingsasser-or makequestionsreporters pose
na-one of theforinformation, consequencesfinancialtions, furnishingthey may be

companiespublicly-tradedlargesttion’spersonalmaythat reflect theirinformation
Judge’sDistrictTheand its investors.accountspublishedcase. Thetheviews of

providedtrialtheduringsecret interviewsone oc-athappened on leastthisindicate
aboutinformationinsidea withselect fewfor exam-reported,Ken Aulettacasion.
themcase, enabledthatinformationtheMicrosoftJudge “thathe toldple, thethat

antici-with toitthey sharedanyoneandthoughtthat heshockprofessedemployees
Judge announcedtherulings beforepateand behavedthe lawviolatedthey had

heAlthough “embar-to world.them theJudge be-time theunethically,” at which
waycomments, hadJudge nothegoed” his‘obstina-“Microsoft’s“agitated” bycame

all knewFor hereporters.policingof theAulettaIt clear thatisat 369.cy’.” Id.
basistrading on themay beenthere havein aAs he wroteof the case.had views
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the secretly conveyed. judicialof information process.he the arguedIt has been
public expected any “publicThe cannot that by judgebe to maintain comment a con-

facts, law,cerning applicablein theintegrity impartialityconfidence the and or merits
of a case that judiceis sub inof the in the his court orjudiciaryfederal face of such
any comment concerning partiestheconduct. or

attorneystheir gravewould raise doubts
Appearance judge’s objectivityabout thePartialityC. and his will-of

ingness to judgmentreserve until the closeThe Code of Conduct contains no
Ross,of the proceeding.” William G. Ex-Thode,enforcement mechanism. See Re­

trajudicial Speech: Charting the Bound-porter’s Notes to Code of Judicial Con­
LegalPropriety,aries 2 Geo. J. EthiosofCanons,duct 43. The including the one

(1989).589, 598 courts of appealsSomerequires judgethat a disqualifyto himself
have taken a publichard line on com-circumstances,in certain see Code of Con­
ments, 455(a)finding §violations of for3C,duct Canon self-enforcing.are There
judicial commentary pendingon cases thatare, however, remedies extrinsic to the
seems mild in comparison to what we areCode. One is an internal disciplinary pro­
confronting in case.this See Boston’sceeding, begun with filingthe of a com­

First,Children 244 F.3d 164 (grantingplaint with the clerk of the court appealsof
writ of mandamus ordering district judge372(c).pursuant §to 28 U.S.C. Another 455(a)to §recuse herself under because ofdisqualificationis of offendingthe judge public comments on class certification andunder 144,§either 28 U.S.C. which re­ instanding case);a pending In re IBM

quires the filing of an affidavit while the Corp., 45 F.3d 641 (granting writ of man-
Court,case is in the District or 28 U.S.C. damus ordering district judge to recuse

455,§ which does urgesnot. Microsoft himself partbased in on appearancethe of
Judge’sthe District disqualification under partiality by givingcaused his newspaper

455(a):§ judgea disqualify“shall himself interviews); 1Cooley, (vacatingF.3d 985
any proceedingin in which his impartiality convictions and disqualifying district judge

might reasonably questioned.”be 28 appearancefor of partiality because he
455(a).§U.S.C. The standard for dis­ appeared on programtelevision Nightline

455(a)qualification § objectiveunder is an and stated that protestors inabortion a
questionone. The is awhether reasonable case before him breakingwere the law and

and informed observer questionwould the injunctionthat his obeyed).would be
judge’s impartiality. In re Barry,See 946 455(a)§While is concerned with actual914;F.2d at see Aguinda,also reIn 241

apparentand impropriety, the statute re-(2d194, Cir.2001);F.3d 201 Richard E. quires disqualification only a judge’swhenFlamm, DisqualificationJudicial § 24.2.1 “impartiality might reasonably ques-be(1996).
455(a).§tioned.” 28 U.S.C. Although

455(a)very“The purpose § pro­of is to this court has public judicialcondemned
mote confidence in judiciary bythe avoid­ cases,pendingcomments on we have not
ing appearanceeven the improprietyof gone so far as to everythathold violation

possible.”whenever Liljeberg v. 3A(6)Health of Canon every improprietyor under
Acquisition 847,Servs. Corp., 486 U.S. the Code of inevitablyConduct destroys

865, 2194,108 S.Ct. 100 L.Ed.2d 855 appearancethe impartialityof and thus
(1988). such,As 455(a).violations of the Code of §violates Barry,See In re 946

mayConduct give 914;rise to a violation of F.2d at see also Boston’s Children
455(a)§ if First,doubt is on integritycast the of 168;244 F.3d at United States v.
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learned, orhewhatreflected(10th arguablyCir.­1224, 1229Fortier, F.3d242
learned, theduringthought hehewhat2001).

States,Liteky v. UnitedSeeproceedings.linethehowever, believecase, wethisIn
1147, 127554-55, S.Ct.540, 114510 U.S.commentspublicThecrossed.has been

v. Bar-(1994); StatesUnited474L.Ed.2dwouldalsobutonly improper,notwere
But,(D.C.Cir.1992).260, 263F.2dry, 961toreasonable, informed observeralead

nohasrulesource”“extrajudicialthisimpartiality.Judge’sDistrictthequestion
prob-Theus.beforecasebearing on theim-andintegritytheinconfidencePublic

Districtthejust whatnotisherelemjeop-seriouslyisjudiciaryof thepartiality
andithe saidsaid, to whombutJudgetheirsecretly sharejudgeswhenardized
Mi-ofcharacterizationsHis crudecases when.pendingofthe meritsaboutthoughts
Billofdenigrationscrosoft, frequenthispublici-covetJudges whopress.thewith

a reasonanalogy asdo, trainerthey Gates, his mulethatappearancetheconveyorty,
andremarkstheseofremedywonderto for hisobserverobjectiveanylead —all

to a viola-risegivenbeing influ- not havemightare othersjudgmentstheirwhether
455(a) he§ hadofcover- orfavorableof thetion of Canonsprospectthebyenced

Liteky,limited Seeand the bench.Discreet fromthemmedia. utteredtheage in
1147;a Codecompromise 555-56,may 114 S.Ct.not atcomments 510 U.S.public

3A(6) pro-have to(exceptionwebutimpartiality,apparentjudge’s CONDUCTCanonof
con-Judge’s “state-forDistrictthat the commentspublicdoubt onlittle hibition

bemayAppearance judge’sof theeffect. coursethat in theduct had madements
enough to invokeis, is wouldduties”).that Microsoftbut thenall there Butofficial

455(a).§ object, perhapsand tothe Canons opportunityanhave had
Judge wouldand thepersuade,to“this evenofspokeHandJudge Learned

appeal.onfor reviewrecordfor ahave madepassionthewhereoursofAmerica
whenmatterdifferentaltogetherofdisease, swarms It is anwhereandis apublicity

the court-madeare outsiderapture statementswith thedashfoolish, tawdry moths
” thetounknownmeetingsroom, privateLeabned inconsuming fire....itsinto

LibeRty theultimatelySpiRit (2d thatanticipation132-33 inparties,Hand, ofThe
reported.bewouldto resist remarksobligated Judge’sed.1953). areJudges

im-neutrality andmanifestingcompromisesit thanIndulging Ratherpassion.this
interviewstheas ofreportsregardedjustly thepartiality,BurkeEdmundwhat

impres-convey thejudge.” Judgeimpartial Districtof an theneutrality withthe “cold
posterity,formaintain judge posturingmustnot, judges afederal sion oforCold

colorfulwas withreportersWhatimpartiality. please theof totryingappearancethe
to“Def- windtoday: boundis trueago and observationsanalogiescenturiestrue two

ofofrulings Membersthey write.andjudgmentsthe the storiesupto inerence
in wheth-questionconfidence reasonablypublicupon maydepends publicthecourts

pressjudges.”of fordesireindependence Judge’sand Districtintegrity thethe er
Public indeedjudgments,1 cmt. hisCanon coverageof Conduct influencedCode

mightjudgecannotimpartialityjudicial publicity-seekingin aconfidence whether
their theofdisregard subconsciously seekinjudges,if orconsciouslysurvive

press.the be-topander Weoutcome.obligations,ethical publicity-maximizing
Judge’sDistricttherefore, thelieve, thatextraordi-it would berecognize thatWe

ap-ancreatedreporterswithinterviewsap-bias orforjudgeanary disqualifyto
impartial-actingnothe wasthatpearanceremarkshiswhenpartialityofpearance
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455(a) case,§ partiesofly, particularas the Conduct and to the in the theCode
risk the willrequire. producethat denial of relief
injustice cases,in other and the risk of

D. Remedies Judicial Misconduct undermining public’s inthe confidence thefor
and Appearance Partiality judicial process.” 864,Id. at 108 S.Ct.of

Although2194. the was discussingCourtDisqualification1.
455(a) (the§ in a slightly different context

Disqualification mandatoryis for judgment ap-there had become final after
judge’s impartialityconduct that calls a peal soughtand the movant have itto

455(a);question. §Seeinto 28 U.S.C. In 60(b)),Rulevacated under we believe the
764,re 977Litig.,School Asbestos F.2d 783 it aspropounded appliestest well casesto

(3d Cir.1992). pre­455 notSection does such inas this which the full extent of the
scopethe of disqualification.scribe Rath­ disqualifying lightcircumstances came to

er, Congress “delegated judiciaryto the only appealwhile pending.the was See In
the task thefashioningof remedies that re Litig.,School Asbestos 977 785.F.2d at
will best the of thepurpose” disqual­serve

application LiljebergOur of us toleadsification Liljeberg,statute. 486 U.S. at
appropriate remedyconclude that the for862, 108S.Ct. 2194.
455(a)§ disqualificationthe violations of is

455(a)§minimum,At a requires Judge onlyof the District retroactive to
prospective disqualification of the offend­ the breaking update he entered the order

is,ing judge, disqualificationthat from the Microsoft. We therefore will thatvacate
hearing anyjudge’s proceedingsfurther in entiretyin itsorder and remand this case

case.the See United States v. to Judge,a different District but will notMicrosoft
(D.C.Cir.­1448,Corp., 56 F.3d 1463-65 set existing Findingsaside the of Fact or

1995) curiam) I”).(per (“Microsoft Micro­ spe-Conclusions of Law (except insofar as
urgessoft disqualificationretroactive of findings clearly legalcific are erroneous or

Judge,the District incorrect).which would entail dis­ conclusions are
qualification an partantedated to earlier of partially disqualificationThis retroactive
the proceedings and of allvacatur subse­ injustice par-minimizes the risk of to the
quent acts. In re Asbestos Li­SchoolCf. damageties publicand the to inconfidence
tig., 977 at (discussing remedyF.2d 786 judicial process.the Although viola-the
options). 455(a)§tions of the ofCode Conduct and

serious, disqualifica-were full retroactiveneed not“There be a draconian
unnecessary. undulytion is pe-It would455(a).”remedy every §for violation of
plaintiffs,nalize who were innocent and862,Liljeberg, 486 U.S. at 108 S.Ct. 2194.

misconduct,unaware of the and wouldLiljeberg judgeheld that a district could
only slight marginalhave deterrent effect.455(a)disqualified §be under enter­after

case,ing final judgment in a though important,even Most full disquali-retroactive
(but been)judge notthe was unnecessary protectshould have fication is to Micro-

groundsof disqualificationaware the for right impartial adjudication.soft’s to an
judgment.before final The Court identified The Judge’sDistrict conduct destroyed the

questionthree factors relevant to appearancethe of impartiality. nei-Microsoft
appropriate:whether vacatur is “in allegeddeter­ ther nor demonstrated that it rose

mining a judgmentwhether beshould va­ to the level of actual or prejudice.bias
455(a),§forcated a it ap­violation of is no presume every-There is reason to that

propriate injusticeto consider the risk of thing Judge suspect.the District did is



117

Inc., 974, clearly SeeAllied-Signal theyF.2d unless are erroneous. Fed.In 891reSee
52(a).(1st Cir.1989); Liberty Lobby, Ordinarily, is ba-R.CrvP. there no975-76 cf.

Co., 1287, doubtingF.2d thatInc. v. Dow Jones & 838 sis for the District Court’s
(D.C.Cir.1988). Although Micro­ tofindings1301-02 factual are entitled the substan-

very findingsof thechallenged few as clearlysoft tial stan-deference the erroneous
erroneous, carefully .clearly we have re­ But of course this nodard entails. is
the entire record and discern no ordinaryviewed case. Deference to a district
supposeto that actual bias infectedbasis factfindings presumes impartialitycourt’s

findings.his factual part.on impar-the lower court’s When
question,tiality is called into how muchjudicialThe most misconduct oc-serious

is due?deferencestage.during the remedialcurred near or
is commensurate that ourIt therefore

question isimpliesThe that thereofremedy stagefocus on that the case.
ground, wesome middle but believe thereJudge’s impatience with whatThe District

written,theis none. As rules are districtpartintransigencehe viewed as on the of
factfindings fullcourt receive either defer­an evi-company;the his refusal to allow

clearlyence under the erroneous standarddentiary hearing; analogizinghis Micro-
theyor must be vacated. There is no deII;ofJapanto at the end Worldsoft War

appellate factfindings andnovo review ofstoryhis about the mule—all of these out-
no between de novo andintermediate levelothers, plusand theof-court remarks

error, findingsclear not for the courtevenJudge’s please press,efforts to theevident
may sub-par.appealsof consider Seereasonable,agivewould informed observ-
Zant, 214, 228,486 108Amadeo v. U.S.impartialityhis inquestioner cause to

(1988) (“The1771, 249100 L.Ed.2dS.Ct.splitordering companythe in two.
however,of precision,District lackCourt’srepeat, disqualifyTo we the District

Appealsthe of tois no excuse for CourtimpositionJudge onlyretroactive to the of
52(a)of Rule en­ignore the dictates andtheremedy, remedythe and thus vacate

gage impermissible appellatein factfind-­givenreasons in Sectionorder for the Y
City,ing.”); CityAnderson v. Bessemerofappearance partialitythe ofand because of

571-75, 1504,564, 105 84470 U.S. S.Ct.by Judge’s miscon-created the District
(1985) (criticizingL.Ed.2d 518 districtduct.

adopting pro­apractice party’scourt of
ofposed overturningbut courtfactfindingsFindings2. of Fact andReview of

scrutiny”of toappeals’ application “closeLawofConclusions
findings).suchscopeGiven the limited of our dis­

Judge,the District we havequalification of 52(a) clearlymandates erroneousRule
Findingsfor his of Factlet stand review factfindings:all courtreview of district

severityLaw. The ofand Conclusions of fact, or“Findings on oralof whether based
Judge’s and thethe District misconduct evidence, setdocumentary shall not be

it have ledappearance partialityof created erroneous,clearly and dueaside unless
to we can and shouldus consider whether ofopportunitytheregard givenshall be to

subject factfindings greater scrutiny.his to credibilitythe ofjudgetrial court to ofthe
rejectedhaveFor a number of wereasons 52(a). TheFed.R.CivP.the witnesses.”

any approach.such exceptions purportor“does not makerule
categories of factualto exclude certainrequireThe that districtFederal Rules

offindings obligation of a courtfrom theof fact not be set asidefindingscourt
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(1stCo.,appeals accept 770,to a district court’s findings Constr. 915 F.2d 773 Cir.­
1990);clearly v.Corp.unless erroneous.” Pullman-Stan- Bose Consumers Unioncf.

Swint, Inc.,273, 287, States, 485,dard U.S. 102 499,v. 456 S.Ct. United 466 U.S.of
1949, (1984).1781, (1982); 10472 66 see S.Ct. 80L.Ed.2d also L.Ed.2d 502

Anderson, 574-75, Thus, although onlyat 105 alleged ap­470 U.S. S.Ct. Microsoft
Labs., bias,pearance bias,of1504; Labs., not actualInwood Inc. v. Ives we have

Inc., 844, 855-58, 2182, painstakingreviewed the record456 102 S.Ct. with careU.S.
(1982). and have no72 discerned evidence of actualSupremeL.Ed.2d 606 The

bias. See S. Pac. Co. v.multipleCourt has Communicationsemphasized on occa-
T, 980,AT (D.C.Cir.1984);& 740 F.2d 984clearlyapplyingsions that the“[i]n errone-

Cooley, 1 F.3d at (disqualifying996 districtfindingsous standard to the of a district
judge appearancefor of partiality but not­sitting jury, appellatecourt awithout
ing that “the of proceedingsrecord theconstantlymustcourts have in mind that

bias”).below ... discloses notheir function tois not decide factual is-
sues de novo.” Zenith Corp.Radio v. conclusion,In light of this the District

Research, Inc., 100,Hazeltine 395 U.S. Judge’s factual findings both warrant def-
123, 1562, (1969);89 S.Ct. 23 129L.Ed.2d erence under the clear error standard of
Anderson, 573,470 atU.S. 105 S.Ct. 1504 and, thoughreview exceedingly sparing in

Zenith).(quoting record, permitcitations to the meaningful
appellate review. In reaching these con-mandatoryThe nature of Rule
clusions, ignoredwe have not the District52(a) not uscompel acceptdoes to factfind-­
Judge’s reported intention to craft his fact-ings that result from the District Court’s
findings and Conclusions of to mini-Lawmisapplication governingof law or that
mize the breadth of our review. Thepermit meaningfuldo not appel­otherwise
Judge reportedly told Ken thatAulettaPullman-Standard,late review. See 456
“[w]hat I towant do is confront the Court292, 1781; Labs.,U.S. at 102 S.Ct. Inwood
of Appeals with an established factual rec-15,456 at 855 n. 102U.S. S.Ct. 2182. Nor

Auletta,ord which is accompli.”a faitaccept findingsmust utterlywe that are
3.0,World at 230. explained:War Heways.in case,deficient other In asuch we

“part inspirationof the for thatdoing isvacate and remand for factfinding.further
that I mildtake offense at their reversal of§See 9 Moore’s FedeRal PRACTICE 52.12[1]
my preliminary injunction in the consent-(Matthew ed.2000);Bender 3d 9A

case, theydecree where went ahead andWright MilleR,A. &Charles Arthur R.
up percentmade ninetyabout of the facts§Federal 2577,Practice and Procedure

on their own.” Id. Whether the District(2d ed.1995);at 514-22 Seafoods,Iciclecf. Judge offense, severe,takes mild or is709,Worthington, 714,Inc. v. 475 U.S. 106
point.beside Appellatethe decisions com-1527, (1986);S.Ct. 89 L.Ed.2d 739 Pull­

compliance, agreement.mand not We doman-Standard, 291-92,456 U.S. at 102
not view the Judge’sDistrict remarks asS.Ct. 1781.
anything than expressionother his of dis-

When is fairthere room for argu­ agreement decision,with this court’s and
ment that the District Court’s factfindings providehis desire to extensive factual find-

toto,should be in case,vacated the court of ings in this which he did.
appeals especiallyshould be careful in de­

VII. Conclusiontermining findingsthat worthythe are of
52(a) See,the prescribes.deference Rule The judgment of the District isCourt

e.g., Corp.Thermo Electron v. part,Schiavone affirmed in in part,reversed and
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thein MlvacateWepart.inremanded
remedialtheembodyingJudgmentFinal

the Districtcase totheorder, remandand
triala differenttoreassignmentforCourt

consistentproceedingsfurtherjudge for
opinion.thiswith
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