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INSURANCETRANSPORTATION
Petitioner,COMPANY,

Moore, Houston, petitioner.Ann for v.

Hill, Houston,Bruce L. Jamison and Ernie MORIEL, Respondent.CarlosJuan
respondents.for

No. D-1507.
FOR REHEARINGON MOTION

Supreme of Texas.Court
PER CURIAM.

8,June 1994.Countytheconsider effect of NationalWe
Johnson, 1v.Fire Ins. Co. 879 S.W.2dMut. 8,Rehearing 1994.Overruled June

(Tex.1993) familyconcerning validity of athe
lia-in a automobilemember exclusion Texas

bility policy. After an accidentautomobile
initiation of a sever-and the lawsuit between

members, In-family Liberty Mutual Fireal
Mutual)(Liberty filed aCompanysurance

action,declaratory judgment asserting that
family policyin themember exclusionthe

precluded dutyany by Liberty Mutual to
indemnify familyor member whodefend the
Liberty a motion forwas sued. Mutual filed

courtsummary judgment which the trial
thegranted. appealscourt of reversedThe

the tri-summary judgment and remanded to
held,The courtal court. 845 S.W.2d 354.

things, familyamong other the memberthat
Safety Responsi-violates theexclusion Texas

Act, art.bility TEX.REV.CIV.STAT.ANN.
1(10).6701h, §

County Ins. Co. v.In National Mut. Fire
Johnson, judgment de-the of the court was

J.,by plurality (Hightower,thetermined
joined Spector,by Doggett, Gammage and

(Cor-JJ.) concurring dissentingand the and
J., dissenting) opinions.nyn, concurring and

judgment was deter-scope of the court’sThe
opin-dissentingby concurringthe andmined

family is inval-ion: member exclusion“[T]he
with theonly to the extent it conflictsid

is,Safety Responsibility Act ... thatTexas
statutorily-imposed minimum limit ofto the

liability by theimposedautomobile insurance
J., concurring(Cornyn,1Id. at 1-2 n.Act.”

motion fordissenting). Liberty Mutual’sand
application of errorrehearing of its for writ

is overruled.
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Elkins,Leatherbury,Thomas S. Vinson &
Keely Timms,Cynthia Locke Purnell Rain &

Harrell, Dallas, Poulos, Mayfield &F.Victor
Perrenot, Paso, Thompson,El Peter G.

Hadden, Masback,DixonI. RossCharles &
DC,Washington, petitioner.for

Bramblett, Bramblett,Kit Bram-C.R. Coll
Bramblett, Paso,El for respondent.blett &

CORNYN, Justice, ofopiniondelivered the
Court, PHILLIPS,inthe which Chief

HIGHTOWER,Justice, GONZALEZ,and
Justices,HECHT, SPECTOR,ENOCH and

join.

RehearingRespondent’s Motion for is
prior opinionWe ouroverruled. withdraw

following in place.and the itssubstitute

clarifyto therequiresThis case us stan­
governing imposition punitiveofdards the

in the baddamages context of faith insurance
The have us to ad­litigation. parties asked

case,First, in athree bad faithdress issues.
applyhow should Texas courts the definition

negligence v.gross Royaltyfrom Burk Co.of
Walls, (Tex.1981),616 911 to deter­S.W.2d

damagespunitive appro­aremine whether
Second, legally suf­priate? what constitutes

negligence sup­grossevidence of toficient
Third,port punitive damages?an award of

Process of thelimits do the Due clausewhat
to the UnitedFourteenth Amendment States

ofthe Due Course clauseConstitution and
1,Constitution, Tex. art.Texas Const.the

19, damages?1 holdplace§ on punitive We

Indus., Inc.,Disposal, 492process v. Kelcoextent to due Ferris Inc.1. The manner and which
257, 2909,procedural safeguards 106 219requires 109 S.Ct. L.Ed.2dand substantive U.S.

(1989); Haslip,punitive damages Co. 499Mut. Ins. v.limits on is a matter of con­ Pacific Life
1, 1032, (1991);throughouttinuing controversy 111 113 L.Ed.2d 1the United U.S. S.Ct.

—Corp.,Supreme Corp.Prod. Alliance ResourcesStates. We that the United States TXO v.note
2711,-, 366113 125 L.Ed.2dgrantedhas this issue fre­ U.S. S.Ct.Court certiorari on

(1993). grantedrecentlyquently years, given certiora-­in but lower The Court hasrecent has
Obergimportantguidance. Browning-­ again issue. See v.bright-line ri on thiscourts no See
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atlegally Dr. Garduño ordered tests for Morielpresentthat Juan Moriel did not suf­
tests,gross negligence.ficient evidence of There­ in El Paso. The Pathlab how-Pathlab

fore, punitive ever,dam­ physicalMoriel is not entitled to his com-revealed no cause for
necessarilyages. hormones,It follows that the consti­ prescribedplaint. Dr. Garduño

puni­oftutional issues—whether the size the help. Dr. thenbut these were no Garduño
damages procedurestive award or the the Dr. Diaz at thereferred Moriel to Gonzalo

Transportation’strial court followed violated in ElSleep Disorder CenterSun Towers
process rights questions that mustdue testing. equipmentAn fail-Paso for further—are

day. Cityawait another San Antonio v. inconclu-ure rendered the Sun Towers testsof
(Tex.1986)Schautteet, 103, 106706 S.W.2d testingprecluded further forsive and

curiam)(per (explaining that constitutional Therefore, Dr. Diaz“months.” recom-
challenges not be addressed when ashould undergo testing at themended that Moriel

mayease be decided on nonconstitutional Baylor College Sleep Disordersof Medicine
grounds). previ­Because the court has not in Houston.and Research Center
ously punitive damages inaddressed the bad

9, 1986, LessAugustOn Moriel askedcontext, opinion repre­faith and because this
Huss, adjustor handlingthe his workers’grossthesents a substantial clarification of

claim,compensation payment forto authorizeapply innegligence standard that will all
Baylor in anthe tests Houston. Huss wascases, inwe remand this case for a new trial

employee Company, an inde-of Crawford &justice.the interest of
pendent adjusting company that handled

I Transportation. Accordingclaims for to
testimony, required toMoriel’s Huss Moriel15, 1986, Moriel,On March Juan an em-

obtain an authorization letter from Dr. Ghi-ployee Cashway Buildingof in ElMaterials
selli, Moriel did within two or threewhichPaso, injuredwas when a stack of counter-
days. Huss then instructed Moriel that hetops fell on him. threeMoriel suffered bro-

urologist, Dr.would need a letter from hisribs, wrist,ken a broken and a fractured
requestcompliedGarduño. Moriel with thisresult,pelvis. hospitalizedAs a he was for
Moriel,days. Accordingwithin three todays. hospitalizationtwelve His costs were
yethimHuss then instructed to obtain an-paid by Cashway’s compensationworkers’

againother letter from Dr. Diaz. Morielcarrier, Transportation Company.Insurance
complied. Huss then indicated that he coulddaysA leaving hospi-few after Providence

tests,personally Baylor butnot authorize thetal, experienced periodicMoriel loss of move-
approval superiorsfrom histhat he neededleg.ment in one He toreturned Providence

Transportation’sat Dallas offices.undergo possible damage,to tests for nerve
but the record does not reveal the results of 10, 1986,September TransportationOn

accident,those tests. Six weeks after the attorney that it would cover thetold Moriel’s
attemptedMoriel to resume sexual relations expenses totests but not Moriel’s travel

impotent.with his wife but discovered he was attorney accepted theHouston. Moriel’s
experienced prob-He had never before this proposal day.same Moriel testified thatthe

lem. re-elapsedthe month that had between his
Ghiselli,orthopedist, quest Transportation’s approval forcedMoriel’s Dr. Toni re- and

Garduño, ten-dayurologist.him to Dr. a him to the tests. After aferred Abel reschedule

J.,Co., 263, (Tex.1993)(Gonzalez, concurring), or elevatedHonda Motor 316 Or. 851 P.2d 1084
, ­ — -, 751,(1993), proof “beyondgranted­ as a reasonablecert. U.S. 114 S.Ct. burdens of such

(1994). doubt,” convincingsupreme SeeState courts or and evidence.”127 L.Ed.2d 69 "clear
11,legislatures adopted variety Haslip, U.S. at 23 n. 111 S.Ct. at 1046 n.and have a of mea­ 499

following requiredregulate frequency magnitude Many Haslipthe and of states havesures to 11.
awards, jury explainingpunitive damages including instructions the factorsabsolute detailed

punitive damagescaps punitive governing awards.or ratios the size ofon awards maximum with
Kraus,see, generally 616respect damages, e.g., Alamo Nat'l Bank v.to actual Tex.Civ.Prac. & See

908,(Vernon (Tex.1981); Haslip,Supp.1994),§ 499 U.S. atbifurcat­ S.W.2d 910Rem.Code 41.007
motion, 28-30, (upholding awardupon proper S.Ct. at 1048-50ed trials see Wal-Mart 111

factors).Stores, Alexander, 322, governing868 329-32 based on Alabama list ofInc. v. S.W.2d
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payto theFinally, Transportation failedtesting in Houstondelay, Moriel underwent

results of the bill before the commence-September 25-27. The Pathlabon $238.20
However,im-testing Baylor indicated that Moriel’s of lawsuit. the evi-at ment Moriel’s

physi-partiallyat least topotence problem was that Pathlab mailed the billdence reflects
specific for theAlthough Transportationno treatment wrongcal. thatthe address and

indicated, Baylorthephysical problem was it the suit was filed.did not receive before
that Moriel obtainreport recommended treated,being testedWhile he was and
problems, for whichcounseling for emotional compensation claimMoriel filed a workers’

psychia-Moriel to aDr. referredGarduño $30,022.77Transportation, securing aagainst
trist, Moriel testified thatDr. Oscar Perez. Accident Boardaward from the Industrial

copy Baylordelivered a of thepersonallyhe (IAB) 17, Transporta-July Afteron 1987.Huss, Huss’s authori-report to and obtained court,districtappealedtion that award to
treatment.zation for Perez’s compen-for additionalMoriel counterclaimed

Apriluntil 1987.Dr. treated MorielPerez bills,sation, and bad faithunpaid medical
trial, that Moriel’sDr. Perez testifiedAt 1988,Julypractices. In Moriel andclaims

mental com-impotence physicalhad both and compen-Transportation settled the workers’
that Moriel was able to over-ponents, and claim, leaving bad faith claim ex-sation the

through therapycomponentcome the mental tant.
relations with his wife.and resume sexual

claim, jurytheAt trial of the bad faiththe
$3,155.00 Baylorbill for Moriel’s testsThe delayed paying theTransportationthatfound

Transportation on Novem-presented towas basis, thatwithout a reasonablemedical bills
4,1986. Transportation autho-Althoughber itthat had noit knew or should have known

advance, delayed pay-testing in itrized the delay thatpayment,to andreasonable basis
years.twoof bill for more thanment this heedless and reckless disre-it acted “with

initiallyTransportation claimed that it de- rights. jury awardedgard” for Moriel’s The
reportno medicallayed payment because excludingdamages,inMoriel actual$1000.00bill, testified thataccompanied the but Moriel $100,000.00anguish, in mental an-mentalreport Husspersonally delivered the tohe $1,000,000.00 punitiveinguish damages, andcompleted.shortly after the tests were findings thatdamages. also obtainedMorielTransportation concededthe dateEven after unfair, decep-engaged inTransportation hadreport, though, it continued toreceiving the

practices prohibit-misleading acts ortive ordeny payment ground that Moriel’son the
him actual dam-by statute that causededon-the-jobhisimpotence was unrelated to

anguish. The trialincluding mentalages,injury.
judgment faithon the badcourt entered

Dr.received bills forTransportation also Transportation’s mo-findings, and overruled
$2,075.00, de-totalling butPerez’s services notwithstandingjudgment the ver-tions for

yeara onlayed paying for more thanthem remittitur,dict, trial, disregardand tonew
it had never received hisgroundthe that jury findings.the

testified that hereport. Yet Perezmedical
affirmed,appeals 814 S.W.2dThe court ofreport promptly at theahad sent detailed

144, justice dissenting, 814 S.W.2dwith oneMoriel’s treatment.conclusion of
(Koehler, J., dissenting).151at

delayed paying aTransportation also
Hospital for fol-from Providencebill$382.25

IIcorrespon-Huss’slow-up outpatient tests.
theinitially whethermust determineTranspor-to Wehe sent the billdence indicates

bills, compensationworkers’settlement of Moriel’sother Providencealong with thetation
recovery punitiveof dam-$7000.00, precludes histhat claimnearly andtotalledwhich

settingJudgmentages. agreed PartialThepaid the other ProvidenceTransportation
compensation set-parties’ workers’forth thepaid the bill forTransportation alsobills.
[appears] to the1987, that “itrecitedSeptember after tlementfollow-up testing in
injury liabil-the andthat the extent ofagainst Courta collection actionfiledProvidence

expenses arecompensation or medicality forMoriel.
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bad-faithTransportation argues approved specificallyuncertain....” that reserved his
claim as follows:judgment precludesthis recital the later find­

ing part,of conscious indifference on its and partialthat thisIt is further ORDERED
right pursue a dischargethus eliminates Monel’s to judgment does not release and

punitive damages. supportclaim for In of Plaintiff TRANSPORTATION INSUR-
Transportation any of itsposition, Izaguirrethis cites ANCE COMPANY and and all

Ass’n, anyagents representatives of and fromEmployers’ orv. Texas Ins. 749 S.W.2d
liability any arising1988, all of character out(Tex.App.­ Corpus and550 Christi writ de­—­

pursuant allegationsto ofclaims madenied), ofEmployers’and Price v. Texas Ins.
faith,bad violations to the Texas InsuranceAss’n, (Tex.App.­ Tyler782 S.W.2d 938 —­

Code, Deceptive Trade Practices Actand1989, writ),no which held that similar recit­
Fiduciary Duty,and Breach of as well asagreed by settlingto claimant in aals the

inthe manner which TRANSPORTATIONju­compensationworkers’ claim constituted
payCOMPANY failed to orINSURANCEestoppingdicial admissions the claimant from

bills,delayed payment asof the medicalassertinglater a bad-faith claim. See also
fully allegedmore in Defendant JUANDominguez,National FireUnion Ins. Co. v.

Fifth AmendedCARLOS MORIEL’S1990),(Tex.App.­793 66S.W.2d Paso—­El
Counterclaim, Paragraphs throughXV(Tex.­grounds,rev’d on other 873 S.W.2d 373

and that these claims are not sub-XXTV1994).2
ject partial judgmentto this and remain
pending styledin the above and numbereddisagreedo notWhile we with these
cause. It is further ORDERED that thiscases, they dispositiveare not of Monel’s
partial judgment does not release and dis-claims under the facts of this case. Moriel’s
charge Plaintiff TRANSPORTATION IN-compensationworkers’ counterclaim included

anySURANCE COMPANY and and all ofwagesa demand for additional lost as well as
agents representativesits or’ of and fromunpaid expenses. Judg­medical The Partial

any liability anyand all of character asonlyment states that “the extent of the
alleged in Defendant JUAN CARLOSinjury liability compensationand for or medi­

Counterclaim,Fifth AmendedMORIEL’Sexpensescal (emphasisare uncertain....”
Paragraph pertainsitXXV as to thoseadded). indicates, most,This recital at that

faith,allegations of bad violations of theuncertain;Transportation’s liabilitytotal was
Code, DeceptiveTexas Insurance Tradebyit does not constitute an admission Moriel

FiduciaryAct and Breach ofPracticesfinding byor a Transporta­the court that
Duty, inas well as the manner whichbill,liability everytion’s for each and medical

INSURANCETRANSPORTATIONbills,anyor even of the medical was uncer­
pay delayedfailed to orCOMPANY eitherIndeed, requiredtain. the settlement Trans­

payment of the medical bills.portation pay disputedto the medical bills in
Transportation point, statingthis inconcedesFurthermore,full. Moriel’s faithbad conten­

“[bjecause preservedthat ... Morielits briefprimarily Transporta­tions are related to
faith,right Transportationhis to sue for baddelay payingintion’s bad faith Moriel’s med­

[Transportation] arguedoes not that theJudg­ical inbills. The recital the Partial
agreement judgment preclude aand suchnotment is therefore inconsistent with Mor-­

Transportationcause of action.” thus as­Transportationiel’s claim that had a clear
argument onlyestoppelserts its as to theduty promptly payand certain to at least

finding underlyingindifference theconsciousexpenses, particularlysome of the medical
punitive damage appearsBut it thataward.Transportation inthose which authorized ad­

preserved punitivethe dam­Moriel likewisevance.
ages in Partialclaim. The reservation the

Moreover, Transportation Judgment “any liabilityunlike the cases extends to and all of
on, any arisingJudgmentrelies the Partial which Moriel character out of claims made

Transportation bad-faith cause of action was ex­2. also cites Torchia v. Aetna Casu­ the claimant’s
Co., parties’ agree­alty (Tex­.App.—Elpressly& Sur. 804 S.W.2d included in the settlement219

1991, case, however,denied).Paso writ In that ment.
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1984)(5th1,§§ [hereinafter... 4 ed.allegations of bad faith as Tortspursuant to

& Keeton].Prosser[Transportation]inwell as the manner which
delayed payment of thepayfailed to or damages altogetheran dif-Punitive have

specificThis reservationmedical bills....”3 Cavnar, 555;atpurpose. 696 S.W.2dferent
punitive damagesof Monel’s bad-faith and (1847).Sherwood, 460,2 463-64v. Tex.Smith

claim, fact that Moriel’scombined with the discouragingpunishment, or of“The idea of
complaints primarily arise out ofbad faith usually not enter intooffenses doesother

delay payingin the medicalTransportation’s law_ re-In one rather anomaloustort
in than the extent of hisdisputebills rather underly-spect, damages], the ideas[punitive

injuries, generalover the more recit­controls ofhave invaded the fielding the criminal law
liability “uncer­Transportation’sthat wasal § thanKeeton 2. Moretorts.” Prosser &

O’Connor, 694O’Connor v.tain.” See ago, opinionsin firstyears100 one of its
162, (Tex.App.­ Antonio155S.W.2d addressing punitive damages, this court rec-—San

n.r.e.).1985, 'dwrit ref­ puni-ognized connection betweenthe close
damages and the criminal law:tivehold, ofAccordingly we under the facts

criminal,morally andisSuch indifferencecase, Judg-in Partialthat the recital thethis
injury may well beif it leads to actualconcerning Transportation’s uncertainment

in A mere act ofregarded as criminal law.liability preclude Moriel’s claim fordoes not
non-feasance, punishabletoor beomissiondamages.punitive

damages, reach theby exemplary should
quasi-criminal act of com-of aborder-lineIll

or malfeasance.mission
ExceptionalA. The Nature Mfg. Co. v. Brad-Cotton Press &Southern

Damages (1880) (citationsof Punitive 587,ley, 52 Tex. 600-601
omitted).remedy in case is antypicalThe a civil

(or exemplary) damages aredamages to com­ Punitivemoneyof sufficientaward
punish de­against to theinjured v. levied a defendantpensate plaintiff. Cavnarthe

malicious,Inc., outrageous, or other­forQuality Parking, 696 S.W.2d fendantControl
Id.; Tex.Civ.(Tex.1985); morally culpable conduct.549, Reaugh wise552 v. McCollum

41.001(3) (Vernon§Co., 485, Ann.Prac. & Rem.Code139 Tex. 163 S.W.2dExploration
damages”(1942). (defining “exemplary620, damages Supp.1994)Compensatory are621

examplean to“any damages awarded asplaintiff “whole” for asto make theintended
others, way punish­by ofpenalty,as a orresulting from the defendant’sany losses
ment”). justification punitiveforlegalrights.4 Theplaintiffs Cav­interference with the

Page Keeton, puni­to that for criminalnar, 552; damageset is similar696 S.W.2d at W.
shment,5 puni-al., punishment,criminaland likeKEETON ON THE LAW OFPROSSER AND

reservation, above, injuriescompensation sustainedafford forquoted full and towhich is in3. The
PageW.the conduct of another."specific paragraphs as a result ofof Moriel’s Fifthrefers to

OfOnCounterclaim, al., Lawap- Keeton, and Keeton Theet. Prosserwhich is not in theAmended
1984)contend, 1, (5th (emphasis add­at ed.Transportation Torts 5-6pellate does notrecord. §

ed).however, punitiveclaim for dam-that Moriel's
paragraphs.ages falls outside of the referenced

pun-justifications for criminal5.The traditional
(l) defen-of theimposed by include rehabilitationliability the law for ... ishment"Contract is4.

Wayne &dant, Scott, Jr,interest, Austin W.having R. LaFavesingle of contractslimited thata
1.5(a)(3) (WestSubstantive Criminal ed.LawliabilityQuasi-contractualperformed. is created §
1.5(a)(2),1986), (2) disabling, § or deter-id. atunjustprevention enrichment. Thethe offor

1.5(a)(1), from com-ring, § the defendantprotection id. attheis concerned withcriminal law
crime, (3) deterring persons othermitting furtherpublic large_ There remains aof the at...

crime, 1.5(a)(4),§atfrom id.than the defendantbody toward the com­law which is directedof
(5), (4) punishingindividuals, the de-public, desert orthepensation rather thanof retribution —

pun-deserves to bescope because he or shethey of fendantsuffered within thefor losses have
• 1.5(a)(6), (5)ished, vengeance§ andgenerally id. atlegally recognized ...intereststheir —satis-

community theurge to return tofying of thecompensation is thethatwhere the law considers
Oliver Holmes, Jr,injury W.pur­ the done.defendantrequired. law of torts- TheThis is the

(1881).Commonlosses, Law 40-41adjust Thepose to theseof the law of torts is



17

recoverydamages require appropriate preventtive to arbitrariness and confu-substantive
See,procedural safeguardsand to minimize the e.g.,sion at the critical thresholds.

unjust punishment. Co.,risk of Lyons Casualtyv. Millers Ins. 866
(Tex.1993) (“This597, onS.W.2d 600 focusdamagesAlthough punitive are levied for

and its relation to the ofevidence elementspublic purpose punishmentthe of and deter-
necessary tobad faith is maintain a distinc-rence,6 privateproceedsthe become a wind-

policy,tion between a contract claim on the(exclud-104,104(a)(2)§§fall.7 26See U.S.C.
denial.”).delayand a claim of bad faith oring personal injury compensatory damages

punitive damagesbut not from income for
SecurityinAs we said Viles v. Nat'l Ins.Miller,purposes);tax Commissioner v. 914

Co., 566, (Tex.1990),567 “[A]788 S.W.2dCir.1990)586, (4th (explainingF.2d 591 that
duty goodof the of faith and fairbreachpunitive damages, personal injuryunlike

dealing givewill rise to a cause of action indamages, are not excludable from income
separate anytort that is from cause of actiondamages“[s]uchbecause are a ...windfall

underlyingfor breach of the insurance con­any compensatoryover and above award of
aspect coveragetract.” The contract of acontrast,damages”). In criminal fines are

dispute factual forconcerns either the basispaid governmental entityto a and used for a
claim, proper legal interpretationthe the ofpublic duty cases, then,benefit. Our in civil

covered,policy, Ifthe or both. the loss iscourts,dutylike the of criminal is to ensure
obligated paythen the insurer is to the claimpunishedthat whodefendants deserve to be

according ofto the terms the insurance con­appropriate punish-in fact anreceive level of
Co.,Crisp Securitytract. See v. Nat’l Ins.ment, preventingwhile at the timesame

326, (Tex.1963); v.369 S.W.2d 328-29 Kleinpunishment that is excessive or otherwise
160,Century Lloyds, 154 275 95Tex. S.W.2derroneous.

(1955). nonpaymentAn of a cov­insurer’s
DisputesB. Bad Faith Insurance contract,ordinarilyered claim is a breach of

plaintiffand does not alone entitle a to men­Defining the substantive standard for
Dean,anguish,tal v.Dean 837 F.2d 1267punitive damages in the context of a bad

(5th Cir.1988) (citing Hosp.St. Elizabeth v.dispute requiresfaith insurance an examina­
Garrard, (Tex.1987),730 S.W.2d 649 over­relationship punitivetion of the of a claim for

Kerr,grounds, Boylesruled on other v. 855damages underlyingto the claims for breach
(Tex.1993)), exemplaryS.W.2d 593 or dam­recog­of contract and bad faith. Our law

Homes, Reed,ages. Inc. v. 711Jim Walternizes a measuringthree-tier framework for
(Tex.1986).S.W.2d 617damages in an coverage dispute,insurance

distinctlyand each level is associated with
The threshold of bad faith ispolicies, definitions,different substantive and

when a breach of contract is accom­reachedproof. Ameasures of bad faith case can
bypanied independentan tort. Evidencepotentially types damages:inresult three of

(1) merely disputethat shows a bona fide aboutbargain damagesbenefit of the for an
(2) liabilitythe on contract notaccompanying claim, insurer’s the doesbreach of contract

rise to the level of bad faith. National Un­compensatory damages for the tort of bad
(3)faith, Dominguez,ion Fire Ins. Co. v. 873 S.W.2dpunitive damagesand for intention­

373, 376-77 (Tex.1994);al, malicious, fraudulent, grossly negligent National Union Fireor
Co.,important Energypreserveconduct. It is to distinct Ins. Co. v. Hudson 780 S.W.2d

417, 1989),legal aff'd,(Tex.App.­boundaries between the three bases of 426 —­Texarkana

14;compensatory damages, right....” §6. "Unlike which are Prosser and Keeton 2 at see also
character, are,purely punitive damages 11, (de-civil in Haslip, U.S. at S.Ct. at 1040499 111

definition,by punishment. They operate “windfall”)as ... scribing punitive damages (quot-aas
governmental objec-fines levied ... to advance Concerts,Inc., 247,ing Newport Fact 453 U.S.v.

47,Haslip,tives.” 499 U.S. at 111 S.Ct. at 2762,271, 2748, (1981)S.Ct. 69 L.Ed.2d 616101
(1991) (O'Connor, J., dissenting).1058-59 (“The recovery likelyimpact isof such a windfall

and, times,unpredictable at substan-to be bothgenerally agreed punitive damages7. "It is that tial.”) added)).(emphasisplaintiffare a windfall to the and not a matter of
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(Tex.1991).8 important to maintain the distinc-Nor is bad faith It is as811 S.W.2d 552
punishment compensationandif evidence shows the insurer tion betweenestablished the

merely factual basis in faith as it is in theincorrect about the the context of badwas
claim, ofof the or about the remainder of tort law. The reason the lawfor its denial

policy. Lyons, recognizes compensation, thanproper construction of the torts rather
(“[T]he objective ispunishment, paramountat 601 issue in bad faith as its866 S.W.2d

valid, inpunishmentnot on whether the claim was that civil can result overdeter-focuses
Every in-overcompensation.on the reasonableness of the insurer’s rence and tortbut

claim.”). wrong,rejecting simpleA the considersconduct in the volves conduct that law
among experts damages proper only in thedisagreement punitiveabout whether but are

by exceptionalthe bad faith isthe cause of the loss is one covered most cases. Unless
judgment by aggravated bybad thepolicy support accompaniedwill not a for conduct

insurer, damagescontrary, compensatory alonefaith. Id. To the an insured then
remedy.claiming prove properthat the insur­ arebad faith must the

denyingfor orer had no reasonable basis difficultyparticular at this threshold isThe
claim, that itdelaying payment of the and simpleto articulate the distinction between

that fact. Ar­or should have knownknew faith in a manner thataggravatedand bad
Co.,County Ins.nold v. National Mut. Fire juries accurately fairlyjudges mayand and

165, (Tex.1987); Aranda v.725 S.W.2d 167 apply. helpfulIn a effort to draw this dis-
Am., 210,Insurance Co. N. 748 S.W.2dof Supremetinction the Arizona Court has ob-

(Tex.1988).213 served:

in faithdamages are recoverable badThe final critical threshold is that Such
when,when, onlyand the factsseparating faith from conduct tort actionsthe tort of bad

conduct wassubject if insurer establish that the defendant’spunishment.to Even the
delay aggravated, outrageous, malicious ordenyto orhas “no reasonable basis”

claim, may to facts or failureplaintiff not fraudulent. Indifferencepayment of the the
investigate to establish thedamages to are sufficientpunitiverecover on that basis alone.

(“theArnold, may to theprinci­ of bad faith but not riseat 168 same tort725 S.W.2d
damagerequired by punitivethe rule.allowing recovery [punitive] damages levelples of

no doubt harder to artic-apply respect to The difference isin other tort actions” with
faith) Paxton, legalisticin terms than it is to differ-(citing 359 ulatebad Ware v. S.W.2d

(Tex.1962) (“The To obtain tort dam-897, fact an act is entiate on the facts.899 that
instance, plaintiff provethe mustground ages, foris not of itself for an award[tortious]

only without]...exemplary punitive damages.”) (quoting [actedthat the defendantof or
denying415, 173 1022, required forRoss, the reasonable basis141Jones v. Tex. S.W.2d

(1943) damages,punitive(quoting Damages the claim. To obtain1024 25 C.J.S.
(1966)))). plaintiff that the evil hand§ of the must also show123 at 726 The bad faith

objectivesunjustifiably damaged thejustifies compensatory thatan award ofinsurer
guidedcontract wasnothing Only ac­ ... the insurancedamages [of]and more. when

consciouslymalicious, intentional, by eitherfraudu­ an evil mind whichcompanied by
or actedlent, sought damageto the insuredgrossly negligent conduct does bador

intentionally, knowing its conduct wasdamages. thatjustify punitive Id.faith

parties contract willapparent why that the to an insuranceJUSTICE DOGGETT8. It is not
disagreementgood aboutEnergy have a faithas a means of sometimesmischaracterizes Hudson

circumstances, partiescoverage. theresponsibility” Under such"ffee[ing] insurers thatfrom
interpret policy languagemay require[delay] den[y] coverage a court to"willfully with no... or

them,basis,” disputes.jury factualcreating perverse for or a to resolveor as "areasonable
goSimply parties to court does notcover- because theto manufacture ...incentive for insurers

We dodelay. issue of the insurer's bad faith.age disputes” purpose of 879 raise anfor the
however,DOGGETT,definition,10, agree whenBy with JUSTICEsuch insurers areS.W.2d 36.

says insurance contract"[C]laimshe that forguilty v. Insurance Co. N.of bad faith. Aranda of
Am., (Tex.1988). badcoverage those in tort forare distinct fromWhat he calls748 S.W.2d 210

faith;nothing does not determine thedispute resolution of onerule” is more"the bona fide
at 40.other.” 879 S.W.2dfor the observationthan a shorthand notation
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(1982).665, theunjustified, 668 We believelikely significant dam- 652 P.2dto cause
essentiallyof these cases isgeneral thrustage to the insured.

However, jurisdiction ano hascorrect.9149, P.2dRawlings Apodaca,v. 151Ariz. 726
juris­or bad faithgross negligence standard(cita-(1986)565, (emphasis original)in578

to those of Texas. More­prudence identicalomitted). Likewise, Alabama Su-tions the
over, jurisdictions has ad­none of thesein v.preme Court Continental Assur. Co.

critical distinctions in a mannerdressed theKountz, (Ala.1984), developed461 So.2d 802
Therefore,satisfactory.completelywe findtwo-part punitive damages ina standard for

duty court to add our refine­the falls on thisdispute.a bad faith insurance The Kountz
analyses in a mannerments to these earlierjusti-punishmentcourt that isheld before

properly the rest of Texasthat meshes with(1)fied, intentionallyan insurer must have
law.duty good fairbreached the of faith and

(2) additionallydealing, must have en-and
“malice,gaged in conduct that involved will- IV
disregard offulness or wanton and reckless required analyzestepsThree are to wheth-

rights atthe of others.” Id. 808-09. legallyer in this case is suffi-the evidence
uniformityyet anyThere is not punitive damages. firstsupportcient to The

among concerning properstates the test for our traditional definition ofis to examine
punitive damages in a bad faith case. See identifygross negligence and its basic ele-

Recovery DamagesMoCaRthy, ofJohn C. ments. The second is to determine how
(1990). However,§for Bad Faith 1.60 a applied inthese elements should be the con-

juris­inreview of relevant cases a number of coverageof faith insurance dis-text a bad
(1)requirements:dictions reveals two core pute. Only stepwe three andthen can reach

the carrierinsurance must act on the basis of meaningfully legallywhether suffi-determine
state, intent,aggravatedan mental such as supportscient evidence the verdict.

recklessness, gross negligence,or that in­
purposeful injuryvolves either deliberate and A.

subjectiveto the insured or actual awareness
(2)injury highly probable, Negligencethat serious is and of1. The Definition Gross

probable injurythis intended or must be 920,Royalty,In atBurk 616 S.W.2d
independent qualitativelyand different from analyzed history gross negligenceófwe the

compensablethe breach of contract and the evidentiary lengthreview in Texas at and
Kountz,harms associated with it. See 461 fol­determined that “all roads” lead to the

802; 565;Rawlings,So.2d 726 P.2d Linthi­ lowing gross negligence:definition of
Co.,cum v. Nationwide Ins. 150 Ariz.Life

negligence, groundto the forGross be(1986) (en326, banc);723 P.2d 675 Borland
exemplary damages, that entireshould beCo., 195,v. Ins. 147 Ariz. 709 P.2d 552Safeco

raise thewant of care which would belief(Ct.App.1985); v. BlueWeisman Shield of
complainedor omission of wasthat the actCal., 61, 169,Cal.App.3d Cal.Rptr.163 209

result of a conscious indifference to thethe(1984);173-74 Newton v. Standard Fire Ins.
person personsorright or welfare of theCo., 105, 297, (1976);291 N.C. 229 S.E.2d 302

byto affected it.beCo.,Shimola v. Nationwide Ins. 25 Ohio
(1986)84, 391, (per495 N.E.2d is taken from Mis-St.3d 393 This definition verbatim

171,curiam); Co., 165,Ry. Shuford,Anderson v. Continental Ins. souri Pac. v. 72 Tex.
(1888),675, 368, 408, changed411 and is little85 Wis.2d 271 N.W.2d 378-79 10 S.W.

(1978); gross negligencefirst definedGuarantee Abstract & Title Co. v. since this court
(1880)Co., Press,76,Casualty 232 Kan. in 52 Tex. 587Interstate Fire & Southern Cotton

Althoughopposed injury”disagree a rule.9. We with JUSTICE DOGGETT’Sread- as to "same
40,ing of cited. S.W.2d at n. jurisdictions recognizethe authorities 879 the tort ofnot all of these

16, 17, determining con-n. n. 18. In whether faith, eachbad each decision is relevant because
damages support punitive dam-tract alone will govern punitiveto dam-uses similar standards

insurer,ages against breachinga each of these ages in this context.
jurisdictions adopts "separate injury”a rationale
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(“that 41.001(5)), defining§of care which language grossentire want would raise the
presumption negligence applied particulara inof conscious indifference to to be a case

1987, however, notconsequences”). legis- applicabilityIn should turn on thethe of the
Act.lature modified the common law definition:

negligence” RoyaltyOur“Gross means more than mo- cases before Burk tended to
only portionfocusmentary thoughtlessness, on one of theinadvertence or Shuford

definition, care,”judgment It means oferror an en- “entire want and rea-suchof
that anysoned defendant whotire want of care as to that the exercisedestablish

grossly negligent.act the “some care” could not beor omission was result of actual
Burkrights, safety, Royalty, (citingconscious indifference to the 616 S.W.2d at 918

Div., Jones,Corp.or v.personwelfare of the Armco Steelaffected.10 Sheffield
(Tex.1964)).376 RoyaltyS.W.2d 825 Burk41.001(5)§&Tex.Civ.Prac. Rem.Code Ann.

cautioned, however, that “entire want of(Vernon added).Supp.1994) (emphasis The
care” must in thebe “understood context ofstatutory gross negligence,definition of when

[definition],” correctlythe whole and in-compared definition,the commonwith law
reviewingstructed to lookcourts for evi-emphasizes that the evidence must “estab­

subjectivedence of the defendant’s mentallish” the defendant’s actual indif­conscious
state rather than the defendant’s ofexerciseference, rather than raise the beliefmere

(“What ordinarycare. Id. negli-at 922 liftsmightthat conscious indifference attribut­be
gence negligenceinto gross is the mentalhypotheticalable ato reasonable defendant.11

defendant”).attitude of theBarber,John T. Montford & G.Will 1987
Quest Although RoyaltyTexas Tort The aa Fairer Burk exhorted review­forReform:

and ing surroundingMore Predictable Texas court to of theCivil Justice look to “all
(1988).System, 245, facts,” our process25 Hous.L.Rev. 323-24 usual of “no evidence”

onlyActBecause the Tort Reform the review us to look tocodified constrains the evi­
changeand thatcommon law definition made no dence favors the verdict. Garza v. Alv­

iar, (Tex.1965),821,affecting gross negli­the basic elements of 395 S.W.2d 824 cited in
3, 1987,gence, Leg., Royalty,Act of June 70th 1st Burk at 922. Applying616 S.W.2d

C.S., 2, 2.12, sufficiency§ 1987 44 legalch. traditional reviewTex.Gen.Laws since
(codified consistentlyRoyalty,as Tex.Civ.Prac. & Ann. BurkRem.Code we have disre­

10. Consistent with our earlier observations about would under all theexercise circumstances as
punitivequasi-criminal damages,the standpoint.nature of it viewed from the actor’s

(VernonCodenoteworthy gross 6.03(d) 1974).is that the civil for §standard TexPenal Ann.
negligence abears remarkable resemblance to negligenceCriminal and recklessness differ from

statutorythe definition of criminal recklessness: onlyone another in terms of mental state. A
criminally “oughtnegligent defendant to berecklessly,personA or isacts reckless ... risk,unjustifiable"aware" of a and"substantialdisregardsconsciouslyof butwhen he is aware subjectivelyawhile reckless defendant is awareunjustifiablea substantial and risk that the

disregards Important-of an identical risk but it.circumstances exist or the result will occur.
nobody punishmently, subjectis to criminal ifdegreebe of such a andThe risk must nature

relativelythey are aware of a minor orriskdisregard grossathat its constitutes deviation
simply negligent.ordinarythe of carefrom standard that an

surprisingIt should that the civil defini-not beperson would exercise under all the circum-
gross negligence and the criminaltion of defini-standpoint.stances as viewed from the actor’s

virtuallytion of are identical.recklessness Both6.03(c) (VernonCode 1974).§Tex.Penal Ann.
purpose identifyingserve the itsame when is—adoptedThis fromdefinition was the American

appropriate punish an individual con-to forLaw Institute Model Penal Code. Under the
sciously disregarding unjustifiablean risk.Code, negligenceModel Penal both criminal and

require riskyextremelycriminal recklessness be-
change prompted, part,statutory11. This was inhavior:

by suggesteda 1985 that common lawcase thatnegligencepersonA with criminal ...acts
negligence bygross may be established referenceought to be aware of a andwhen he substantial

purely objective "ato a standard —what reason­unjustifiable thatrisk the circumstances exist
personable would have realized” trader theTheor the result will occur. risk must be of

Seedegree same or similar circumstances. Williams v.thatsuch a nature and the failure to
570,Inc., (Tex.­perceive gross S.W.2d 573a Steves Indus. 699it constitutes deviation from

1985).ordinary personof care that anthe standard
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a “some care-way, RoyaltyBurk establishedtend to contradict the ver­garded facts that
Lastra, legal sufficiency reviewCorp. v. De La ofdict. General Chem. lessness” standard

916, (Tex.1993), punitive damage921 cert. dis­852 S.W.2d tothat was as favorable
—missed, -, 490, 126114 S.Ct.U.S. had“some care” testawards as the earlier-

(1993); In­440 Williams v. StevesL.Ed.2d been hostile to them.
Inc., 570, (Tex.1985);dus., 699 574S.W.2d

King, 686Corp.Armament v.International Interpretation2. Toward a Functional
595, (Tex.1985); v.597 TrenholmS.W.2d

invariably con-carelessness” review“Some927, (Tex.1983);Ratcliff, 931646 S.W.2d
(1)very things: somefuses two differentInc.,CommunityNeely Properties,v. 639

(2)carelessness, legallyand suffi-evidence of(Tex.1982).452, 454S.W.2d
con-cient evidence that the defendant wasUnfortunately, Roy-aspectsother of Burk

rights, safety, orsciously indifferent to thedifficulty ap-alty the courts to havecaused
inThe defectwelfare of others. fundamentalinappropriate standard of reviewplying the
itapproach is thatthe “some carelessness”First, Royaltygross negligence cases. Burk

negli-grossthe definition offails to considerto concentrate on the de-admonished courts
gence entire definition ofas a whole. Thestate, Royalty,fendant’s mental Burk 616
“gross negligence” is “such an entire want of922, groundbut offered no other toS.W.2d at

that the act or omissioncare as to establishordinary negligence.12distinguish gross from
the result of actual conscious indiffer-wasSecond, Royalty correctly permitted anBurk

rights, safety, or of theence to the welfaresubjectiveinference of awareness from sur-
person Tbx.Civ.PRAC. & Rem.Codeaffected.”result,rounding circumstances. Id. As a

41.001(5) (Vernon Supp.1994) (empha-§Ann.process,our “no evidence” whenusual review
added).sisRoyalty analysis grossapplied to the Burk of

negligence eroded the distinction between compo­negligence thus involves twoGross
ordinary negligence.gross and If evidence (1) omission,act ornents: the defendant’s

support findingof could a of (2)carelessness the defendant’s mental state. Asand
negligence, in itsthen the evidence viewed defined, mustthe act or omission element

light supportmost would often afavorable endangers rights,theinvolve thatbehavior
subjectivecircumstantial inference of aware- safety, personor welfare of the affected.13
subjectiveness as well. Id. Because aware- 41.001(5)§& Rem.Code Ann.Tex.Civ.Prac.

only groundness was the the court identified (Vernon then,negligence,Supp.1994). Gross
separate gross ordinary negligence,to from ordinary respectnegligence withdiffers from

id., Royalty analysis readily per-the Burk defendant must beto both elements —the
gross negligencemitted an inference of from con­“consciously indifferent” and his or her

See, e.g.,evidence of “some” carelessness. degreean ofduct must “create extreme
Corp., at 921General Chem. 852 S.W.2d Williams, 573;at see alsorisk.” 699 S.W.2d

grossly neg-(holding chemical manufacturer (“WeWal-Mart, at 326 reaffirm868 S.W.2d
inligent for failure to include word “death” negligence finding may up­begrossthat a

warning label based on evidence ofextensive [legallyappeal only if there is suffi­held on
of incident involv-manufacturer’s awareness a) con­evidence that the defendant’scient]

ing product years15misuse of unlabelled b)harm,risk of andduct created an extreme
Stores,earlier); see Inc. v.but Wal-Mart aware of the extremethe defendant was

(ex-(Tex.1993)Alexander, 868 S.W.2d 322 risk.”).
legallypressly distinguishing between suffi-

reiterated,recently thelegally As we havenegligenceof and suffi-cient evidence
negligence “contains angross negligence). grossIn this for bothcient of testevidence

Thus, gross negligenceRoyalty asargued 13. Burk described12. it has been that under Burk
gross negligence simplyRoyalty, injured party. Roy-is "a conscious involving "peril” Burkto the

negligently.” argumentdecision to act This. alty, at 922.616 S.W.2d
negligenceeliminates the distinction between

jury alwaysgross negligence a canand because
person what or she wasinfer that a knew he

doing.
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objective subjective component.” mergeand a meaning,ed to and “take on the same
Wal-Mart, Subjectively,at 326.868 S.W.2d aggravated negligence....”of an form of
the must have actual (5thdefendant awareness of 1984),§&PROSSER 34 at 214 ed.Keeton

bythe extreme risk created his or her con- Williams,cited in 699 at 572.S.W.2d But
Objectively, theduct. Id. defendant’s con- hybridthis is not in is “aso Texas. Ours

degreeanduct must involve “extreme of definition, distinctive to this state ... com-
risk,” significantly highera threshold than bin[ing] grossboth of the traditional tests for

objective person”the “reasonable test for Williams,negligence.” at699 S.W.2d 572-
negligence. Id. Extreme risk is a function 73.

magnitudeof and the probabilityboth the of
suggested grossthat negli-Williams alsoanticipated injury plaintiff.the to the As we

Wal-Mart, gence could proved if “under the sur-prongin the besaid “extreme risk”
by rounding personis a remote possibilitynot satisfied of circumstances a reasonable

injury high probabilityor a minoreven of would have that his conductrealized created
harm, but rather “the likelihood of serious safetyan extreme todegree of risk the of
injury” plaintiff. (empha-Id. atto the 327. language poten-Id.others.” at 573. This is

omitted).sis tially misleading, however. It is true that
the relative of the defendant’sriskiness ac-merelyis thought-An act or omission that

objectivebytion can be andetermined “ex-less, careless, riskyinordinatelyor not can-
test, grossrisk” a negli-treme but beforegrossly negligent. Onlynot be if the defen-

unjustifiable14 gence finding can be sustained thedant’s act or omission is and evidence
likelylikely grosslyto cause serious harm can it must show act wasbe both that the to

negligent. inresult serious harm and that the defen-
consciouslydant was to the riskindifferentsurprising, perhaps,It should not be that

Wal-Mart,of harm. at868 S.W.2d 326.grossmany analyze negligencetoefforts
indifference,requirementThe of consciousfindings confuse the defendant’s mental state

requires, superfluousourwhich law is unlesswith nature of the act orthe defendant’s
requires proofit the defendant hadthat actu-omission. The mental state aware-involves
subjective knowledgeal of an extreme risk ofrisk, theness of the and thus two are interre-

Williams, therefore,serious harm. shouldout,pointlated. As Prosser and Keeton
objectivenot importbe read to the “reason-jurisdictions distinguishing grossmost from

person” ordinary negli-able standard forordinary negligence have on eitherfocused
gence processdistinctlyinto differentthe in the ofdifference the defendant’s mental state
determining grosssubjective mental state inor the difference in riskiness of defen-the

act, negligencedant’s but the two definitions have tend- cases.

justification14. is toThe issue is essential for both But there conscious indifference human
determiningjuries incourts and whether a de- life?

answer, course,grossly negligent applyfendant was when the defen- weThe of is that should
mitigatingof By takingdant introduces evidence circum- our traditional "no evidence” test. an

See, e.g., Royalty, risk,Burk S.W.2d atstances. 616 hypothetical greatlyextreme this defendant
C.J.,(Greenhill, concurring): (1)926 anincreased likelihood that accidentthe

daughterspreventwould wife and from everhisexample: evidenceFor there is that the defen-
care, (2)obtaining and that additionalmedicalcar,dant, in a non-defective to drivecontinues

requiredmedical forattention would be bothper hour into aat 65 miles small town. The
bystanders.and couldhimself Jurors neverthe-light passesruns a red and a cardefendant

less decide was excusable under thethat the risktherethe center line before is an accident.over
circumstances, prerogative.is theirwhichgross negligence.evidence” ofThat is "some

Assuming hypotheti-juryevidence, the decides thisthatonly considersIf the court that it
negligent,grossly thencal defendant was thisgross negligence finding.a Thenmust affirm

onlycourt could the verdict if the evi-reversethe court finds that the defendant’s wife and
legallydence in the record were insufficient todaughters, persons, bleedingother toor are

car; permit an hadinference that the defendant actu-ofdeath in the back seat defendant's and
subjectivethey al of the risk he created.they not awarenesswill die if do receive immediate

Ratliff,Powers, Jackthe See William Jr. & Anotherattention. Will court then use themedical
grossto Look at and Evi-no evidence” test evaluate “No Evidence""traditional "Insufficient

dence," 515, (1991).negligence? may negligence, yes.There be 69 TexJL.Rev. 522-23
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involved, proceedRecognizing practical difficulty pro- the risk but neverthelessthe of
ducing rights,indiffer-direct evidence of conscious in conscious indifference to the

admission,ence short of the defendant’s safety, of others.or welfare
reasonably that “thequiteWilliams stated

plaintiff proveneed not the defendant’s sub- Application to Bad FaithB.
evidence,”jective byof mind andstate direct DisputesInsurance

byproof of this element circum-authorized
paydelayAn or refusal to aninsurer’sWilliams,stantial 699 atevidence. S.W.2d

claim, the insurer has noinsured’s even when(“reaffirm[ing] holding in Burk[the]673
so,doing grossnotbasis for isreasonable922). herebyRoyalty,” 616 S.W.2d at We

negligence. It is bad faith. An insurer isholdingreaffirm our that the defendant’s
only ifpunitive damages the badhable forbysubjective provenstate canmental be
by negli-accompanied grossfaith tort wasdirect or circumstantial evidence.

Aranda, 215; Ar-gence.16 748 atS.W.2d
Determining whether an act or omis­ (“thenold, principlessame725 S.W.2d at 168

peril requiression involves extreme risk or
recovery [punitive] damagesallowing of[the]an circum­examination of the events and

apply respectin toother tort actions” withviewpointstances from the of the defendant faith) Ware, 897);(citingbad 359 S.W.2d cf.occurred,at the time the events without
Lyons, Althoughat the866 S.W.2d 600.viewing hindsight. everyinthe matter In

recoverymultiple grounds of in bad faithcase,negligence gross negligenceor some
complicate grossmightlawsuits seem to theHowever,injury allegedlyhas occurred. the

issue,negligence proper analysis is rela-themagnitude injury may entirelyof the dis­be
tively simple gross negligence in the con-—proportionate to the riskiness of the behav­

grosstext of insurance is no different fromexample, inadvertently droppingior. For a
negligence any other context.inshipwooden board into the metal hold of a

may negligence,constitute but cannot be indifference, anIn addition to conscious
gross negligence. thoughThis is so even the alleges gross negligence mustinsured who
board, upon landing, triggers a Rube thatprove that the insurer committed an act

reaction,Goldberg eventually causingchain injury. Inlikelywas to cause serious es-
ship explode.15the whole to See In re Po­ sence, determiningthe issue in whether bad

lemis, somebody3 K.B. 560. If has[1921] independent offaith involved an likelihood
grave injury, maysuffered it nevertheless be injury” is whether the insurer en-“serious

it,the case that the behavior which caused gaged outrageousin of behavior thatthe sort
prospectivelyviewed and without the benefit Ware,punish.the law seeks to 359 S.W.2d

hindsight, great danger.of created no In (“Theat 899 fact that an act is is[tortious]
case, punitive damages appro­such a are not exempla-groundnot of itself for an award of

priate. summary, grossIn the definition of ry damages.”).punitiveor
negligence includes two elements:

(1) mayIt be easier to describe “seriousobjectively standpointviewed from the
injury” by sayingin firstactor, a bad faith caseof the the act or omission must

injuryrisk, it It cannot be thewhat cannot be.degreeinvolve an extreme of consid-
the breach of contract. Oth­ering probability magnitude of the associated withthe and

(2)others, jurisdictions considering issue uni­potential harm to and the actor er this
actual, injurysubjective formly requireof some serious that ismust have awareness

is,contrast, literally the lawcreates a 16. A correct statement of15. In an act or omission that
maygreat peril only injury injury,"Only gross negligence,but results in a minor intentionalif

If,grossly negligent. example, personbe for a accompany the bad faith tort arefraud or malice
gun randomlyfires a into a crowd of schoolchil- damages proper." onlypunitive case dealsThis

dren, shooting onlybut the results in the destruc- negligence,gross however. We thereforewith
pair sunglasses,tion of a of the defendant would express opinion inon the circumstancesno

grossly negligent. Corp.still be See TXOProd. v. misconduct willwhich an insurer’s intentional
Corp.,-U.S.-,-,Alliance 113Resources damages.justify punitive

2711, 2720-21, 366, 380S.Ct. 125 L.Ed.2d
(1993).
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711,452, Cal.Rptr. 521 P.2d 1103qualitatively from Cal.3d 113independent and different
(1974) subject punitive(holdingcontract. Lin­ carrier tothe breach of the insurance

Borland, 552;thicum, 675; P.2d damages723 P.2d 709 it knew that its bad faithwhen
Newton,Weismon, 173-74;Cal.Rptr. at209 insurance claim for over twodenial of health

302; Shimola, at229 at 495 N.E.2d great plaintiff,S.E.2d harm to theyears caused
Anderson, 368;393; treatment,271 N.W.2d Guarantee surgicalincluding denial of inabili-

Abstract, at Nor do mere medication,652 P.2d 668. ty pain failure of histo afford
inconvenience, annoyance, delay satisfyor breakdowns,business, andsmall two nervous

requirement. wheelchair).inconvenience ac­this Some Therepossession plaintiffsof
contract,companies anyof and isthe breach qualitativelyindependentharm must be and

ordinarily punishable, ifnot considered even injuries typi-thatdifferent from the sort of
is intentional. Jim Walterthe breach cally faith or breach of con-result from bad

Homes, Although the711 at 618.S.W.2d Homes, 711 attract. S.W.2dJim Walter
contract,faith breach of an insurancebad 618; Ware, 359 at 899.S.W.2d

contracts, mayof mostunlike the breach
damagesjustify consequentialan award of y

Arnold,anguish,17 725 atfor mental S.W.2d
punitive damages awardedTo sustain the168, anguish damagesthe existence of mental
case,in must con-to Moriel this the recordordinarily legal pun­alone does not warrant

Transporta-legally sufficient evidence oftainishment.
Otherwise,negligence. we aregrosstion’s

satisfyconsequential injuries maySome judgment of theobligated to reverse the
“independent qualitatively different”the and

court below.damages. example, ifpunitivefor Fortest
However, simply directed towe are nottreatment, yetrequires medicalan insured

evidence exists that hasdetermine whethercoverage in bad faith withher insurer denies
the verdict.insured, remote relation to Wesomeknowledge danger tofull of the the

isdetermine whether the evidencemust alsoprobably suffer seriousthen the insured will
Calvert, “Nolegally Robert W.injury ordinarily associated with merenot sufficient.

Evidence”Evidence” andAlso, forms ofbreach of contract. some “Insufficient
Error, (1960);38 Tex.L.Rev. 361insurance, Pointsinsurance, maydisabilitysuch as of

Ratliff,Powers, Another& JackWilliam Jr.frequently expectcanbe such that insurers
Evidence” andLook at “Nocoverage result inthat bad faith denial of will “Insufficient

(1991).Evidence,” If515 the69 Tex.L.Rev.extraordinary degree hardshipofsuch an
sufficient, may notlegally weevidence isoppression punishment would beand that

,See judgment; if it is notthe trial court’sreverseDelgado Heritagev.warranted. Life
sufficient, compelled to do so.legally we areCo., 262, Cal.Rptr.Cal.App.3d 203Ins. 157

(1984).672, 680-81 inpresented, theevidence viewed“The
party,prevailingthearising lightin most favorable topatternsfactBecause the

logical infer-permitto thedisputes vary widely, must be such ascoverage soinsurance
jury Lyons, 866reach].”the mustrely [thatof common encemust on the evolution thewe

600; atDominguez, 873 S.W.2datprecision of this distinc­ S.W.2dlaw to increase the
necessarily logicalamust bethough, insur­ 376. Theregeneral,time. In antion over

inferential,connection, thedirect or betweenpay claim cannotrefusal to aance carrier’s
proved.and the fact to beevidence offeredjustify punishment unless the insurer was

(citing v.at 600 PittmanLyons, 866 S.W.2dactually probablyits action wouldaware that
210,372,Baladez, 216312 S.W.2dextraordinary ordinarily 158 Tex.in harm notresult

(1958)). However, in mindwe must also bearof contract or badassociated with breach
materialitydeath, of the evi-griev­ betweenthe differenceof a claim—such asfaith denial

See, evidentiary sufficien-ofdence and the issueinjury, or financial ruin.physicalous
Co., piece piecesor ofcy. Simply because a11Ins.e.g., Silberg v. LifeCalifornia

concerninglegal sufficiency evidence Mor-challenged recovery of AeofTransportation has not17.
anguish.mentalanguish damages faith or the iel’sfor its badmental
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stated,previously there ishavethey As wein the sense thatare materialevidence
inTransportation agreed ad-thatevidenceconsequence to the“fact that is ofmake a

testing but not hispay for Moriel’svance to... or lessof the action moredetermination
travel, deciding whether toprocess ofthat its401, does not ren-probable,” Tex.R.Civ.Evid.

itten-day delay testing,in thatapay causedAs Pro-legallyder the evidence sufficient.
testingtheyears paytodelayed for twoit,succinctly brickput “afessor McCormick

year pay subse-over a toexpenses and forMcCormick,T.a wall.” Chaelesis not
Transportationexpenses.quent treatment§ 152THE LAW OF EVIDENCEHANDBOOKOF

only the threat of col-eventually paid after(West 1954); 401see also Fed.R.Evid.ed.
saysTransportation it dis-lection efforts.18note; D.advisory Richardcommittee’s

expensescoverage treatmentputed of theFriedman, 59-60The Elements of Evidence
impotenceit that Moriel’sbecause believed1991).(West ed. work-related, Transportation’sbutwas not

itdelay are irrelevant becausereasons for
sufficiency,evaluating legal weIn appealof thatpurposesfor thisconcedes

prof­required to determine whether theare jury’ssupports thelegally sufficient evidence
a thatas a whole rises to levelfered evidence any reason-it acted withoutconclusion that

reasonable and fair-mindedwould enable thus liable for bad faith.19basis and isable
inpeople to differ their conclusions. William

jury Transportation actedfound thatThePowers, Ratliff,& Jack Another Look atJr.
disregard” of Mor-­in and reckless“heedlessEvidence,”and“No Evidence’’ “Insufficient (1)findings,jury’s otherrights.iel’s The(1991) (“[T]he522,515, 52369 Tex.L.Rev.

Transportation had no reasonable basisthatpersuadedcourt must be that reasonable
(2) Transporta­thatdelay payment,to andnot differ on the matter....minds could

it had noshould have known”tion “knew orUltimately, for “conclusive evidence”the test
basis, only support the unchal­reasonable

“no evidence”... is similar to the test for damages. “Heed­lenged of bad faithaward
... court asks reasonable mindsthe whether indisregard,” as definedrecklessless and

toabout the fact determinationcould differ instruction, gross negligence. Seejurythe is
Calvert,jury.”); supraby the atbe made 215,Allen, Tex. 134v. 134 S.W.2dRowan

(“The generallyrule as stated is that363-65 (1940).1022, 1024
from theif reasonable minds cannot differ
probativethat the evidence lacksconclusion theory,gross negligenceaUnder

legal equivalentit will be held to be theforce punitiveforTransportation cannot be liable
evidence.”); also Litton Indus.of no see “consciously indiffer­damages it wasunless

319,Prods., Gammage,Inc. v. 668 S.W.2d Transpor­questionThe is not whetherent.”
Townsend,(Tex.1984); 144324 Woods v. whether itunreasonable ortation was

594, (1946); v.192 884 JoskeTex. S.W.2d acting in badit was“should have known”
Irvine, 574, (1898);4491 Tex. S.W. 1059 faith, Transportation was actual­but whether

507,Zamora,McDonough v. 338 S.W.2d genuinely extreme risk —someaware of an
1960,(Tex.Civ.App.­ Antonio of serious harmunjustifiable515-16 likelihoodand—­San

qualita-n.r.e.). independent andthat wasto Morielwrit ref'd

providersassumption that Moriel’sCompensation on themakes the ble18. The Workers’ Act
try the law.in violation ofwould to collectobligation pay sec­employee’s to medical bills

Stephen­ondary Smith v.to that of the insurer. thisweeks before we issuedthan two19. LessMoreover,900, (Tex.­1982).son, 641 S.W.2d 902 ap-Transportation to amend itsopinion, movedtryingprovidersprohibits from toit health care challenge legaltheplication of error tofor writ
employee and until thefrom the unlesscollect findings. courtsufficiency Thisof the bad faith

responsible forrules that the is notIAB carrier any timemay amendment “atsuch anallow
Therefore, Transportationpayment. Id. at 903. justice requires upon reasonablesuchwhen

any legitimate TexR.App.P.expose risk ofdid not Moriel to may prescribe."as the courtterms
have, not,providersby 131(h).his health care Transportationcollection efforts could but did

original applica-simply brought dispute pointbefore the IAB. error in itsit a this ofwhen raise
tion; motion to amend.overruled itslegally we haveTransportation held accounta­cannot be
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tively subjectivedifferent from the inconvenience of an tation had awareness. Because
delay payment.in allegedunreasonable Moriel no formother or risk of conse-

quential injury, and introduced no evidencepresented supportThe evidence does not
same, Transportation’sof the “no evidence”finding.this inViewed its most favorable

point must be sustained.light, supportMonel’s evidence does not ei-
(1) Transportationthether inference that Ordinarily, pointonreversal this of error
any subjectivehad thatawareness Moriel judgment Transportation’swould result in in

probably injurywould suffer serious because punitive damages.favor on the issue of
(2)Transportation’s delay,of or the inference However, the trial was conducted at a time

Transportation’sthat anyactions created opinion specificallywhen no of this court
risk of serious harm to Moriel. governing impo­addressed the standards the

punitive damagessition of in faithbad law­only Transportation’s delayThe harm that
Moreover, today’ssuits. representsdecisionknowinganxietycaused Moriel was the of

grossa substantial clarification of the Texaspaidthat his bills were not until Providence
negligence standard and “no evidence” re­Hospital filed a collection action in violation

gross negligence findings.view of We haveCompensationof the Workers’ Act.20 While
broad discretion to remand for innew trialanxietyMoriel’s and embarrassment were

Tex.R.App.P. 180;justice.the interest ofgenuine, injurythis does not to therise level
Tidwell, 19,Corp.Exxon v. 867 23S.W.2djustify punitiveof serious harm sufficient to

(Tex.1993); 603;Boyles, 855 at Mur­S.W.2ddamages.21 Fidelity & Guar. Ins. Under­Cf.
Inc.,ray Agency,v. San Jacinto 800 S.W.2d(Tex.App.Saenz, 108,writers v. 865 S.W.2d 113

826, (Tex.1990); Liebman,830 Scott v. 4041993,rpus granted);Christi writ—C­o­
288, (Tex.1966).294S.W.2d We thereforeBacon, (Tex.­265,v.Cronin 837 S.W.2d 269

judgment appealsreverse the of the court ofdenied) (defin­1992,App.­ Worth writ—­Fort
and remand this case for a trial.new Weing anguish”).“mental

case,are ap­convinced that a retrial of the
Although jurythe found that Moriel suf- plying today,the standards announced is

anguish,fered substantial mental this conse- justice.warranted in the ofinterest
quential injury support punitivenotdoes the
damage award under the circumstances of

VIpossibilitythis case. We cannot rule out the
aggravatingthat evidence of circumstances

Procedural Standardscase,might, justify punitivein a different
damages for an remandinginsurer’s conscious indiffer- Inasmuch as we are this case

retrial, advisable,probability anguish.ence to the of mental for we consider it in the
However, duties,assumingeven that sufficient our common toevi- exercise of law articu-

aggravating proceduraldence of in forcircumstances were late standards the trial court.
record, apply puni-this has toMoriel still failed intro- The standards we announce to all
any Transpor- damageduce evidence whatsoever that in Intive cases tried the future.

circumstances,20. Moriel testified that he was embarrassed be- rent effect in most but the threat
paidcause Dr. Perez had not been for the servic- compensatory damagesof also serves as a deter-

rendered, causinges he Moriel to terminate the rent, "repeat-players” litigationeven for such in
Thus,therapy prematurely. he testified that companies. pu-as In cases in whichinsurance

bill,Transportation's payfailure to the Perez at damages appropriate,nitive are not an insurer
indirectly, psychiatricleast hindered his treat- denying judgmenta valid claim can face a that

However,ment. there is no evidence in the prejudgment and claimant’sincludes interest the
record that this was ever communicated to fees,attorneys' policyand above the bene-overTransportation. Moreover,fits. if an insurer denies its insured's

knowinglyanyclaim without reasonable basis ormistakenly suggests21. JUSTICE DOGGETT that
engages statutorily prohibited practice,in a thenpunitive damages onlytheare deterrent available

damagesbadit faces either extracontractual faithlaw, punitive damagesat and that the absence of
respectively.statutory damages,or treble Final-ashould be taken as an indication that tort is

ly, ordinarily pay litiga-must their owninsurersdeterring.""not worth 879 S.W.2d at 37. We
coveragethey prevaildisagree. only prospect being tion costs even if on theNot does the of

havingsued and defend have a deter- issue.to oneself
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decisionmaking Ala-andHaslip, interest in rationalMut. Ins. v. 499 U.S.Co.LifePacific
1043, meaningful individualized18, 1032, in1, 113 1 bama’s interest111 S.Ct. L.Ed.2d

andappropriate(1991), of deterrenceSupreme expressed assessmentthe Court concern
20,at 111 at 1044.wild,” Id. S.Ct.retribution.”22punitive damages might “runthat

recognizing discretion on thethat unlimited re-post-verdictThe next examinedCourt
jury reviewingpart “mayof a or court invite trialdamages by Alabamapunitiveview of

jarresults that one’s constitutionalextreme must eachcourts. courts scrutinizeThese
not, however,sensibilities.” The Court did award, considering as “the cul-such factors

specific guidelines,processforth due butset conduct,”pability the “de-of the defendant’s
merely systemheld the Alabama underthat sirability discouraging from similarof others
scrutiny passedin mus-Haslip constitutional conduct,” upon and“impact parties,”thethe

juryThe on the instruc-ter. Court focused factors, inno-impactas the on“other such
tion, provided jury’slimit on thewhich some (quotingparties.”cent Id. Hammondthird
discretion, post-verdictand processthe of Gadsden, 1374,Cityv. 493 1379So.2dof

by appellatereview Alabama trial and courts. (Ala.1986)). trial must alsoAlabama courts
their for interfer-state on the record reasonsjury Haslip explainedinThe instruction

Id.ing refusingwith or to do so.the verdictpurpose punitive damagesthe is tothat of
pro-proceduresThe that theseCourt held“punish the and “fordefendant” the added

adequate by“meaningful thevide and reviewpurpose protecting public byof [deter-the
jurya thetrial court whenever has fixedring] doingthe defendant and others from

punitive damages.” Id.19,wrong in Id. 111such the future.” at
at 1044. The instruction further ex-S.Ct. finally appellatefocused re-The Court on

punitive damagesplained that are not com- awards,punitive damageview of Alabama
pulsory, awarding damages juryand inthat a “provideswhich an check on theadditional
“must take consideration theinto character jury’s 499or trial court’s discretion.” Id.

degree wrong byand the as theof the shown 20-22, Ala-at 111 S.Ct. at TheU.S. 1045.
necessity preventingand of similarevidence first a com-Supremebama Court undertakes

wrong.” jury’sId. thatThe Court held the parative analysis, appliesand then “detailed
instruction, althoughdiscretion under this to thesubstantive standards” evaluate

unlimited,significant, award,23itwas not as “was con- “doesmaking sure that the award
retribution, accomplishfined to deterrence and the state not amount thatexceed an will

policy sought society’s punishmentconcerns to be Id. and deter-goalsadvanced.” of
21, (citingthis 111The Court concluded that instruction rence.” at S.Ct. at 1045Id.

218,“reasonably Hornsby, 222v. 539[the defendant’s]accommodated Green Oil Co. So.2d

jury this 23. include:22. The instruction used in case is more These standards
Haslip,comprehensive than that in thusand a) relationshipthere is a reasonablewhetherpass scrutinypresumablywould Unit-under the

punitive damages and thethe awardbetweenprovideded States Constitution. It as follows:
likely con-to result from defendant’sharm thedamages""punitiveThe term is an amount actuallyharm hasduct as well as the thatdiscretion,you may, your aswhich in award occurred; b) degree reprehensibility ofoftheexample penalty byan others and as a orto conduct, of thatthe defendant's the durationway punishment, anytoof in addition amount awareness,conduct, any con-defendant’sthemayyou damages.have found as actual

cealment, frequencyexistence ofand the andamount, youdetermining may con-In that
conduct; (c) profitabilitythe to thepastsimilarsider—

wrongful and theof the conductdefendantwrong,1. the of thenature
removingdesirability profit hav-of that and ofcommitted,wrongsfrequencythe the2. of

loss; (d)ing thealso sustain athe defendantinvolved,3. the character of the conduct
defendant; (e)position” allof the"financialwrong-degree culpability4. the of of the

(f)litigation; imposition ofthe costs of thedoer,
on the for itssanctions defendantcriminalpar-5. the situation and sensibilities of the

conduct, mitigation;taken andthese to be inconcerned,ties
against(g) of other awardsthe existence civil6. the extent to which such conduct offends

conduct,the same these alsothe defendant forpublic justice propriety,and anda sense of
mitigation.to be taken indeter7. the size of the award needed to

21-22, S.Ct.wrongs 499 at 111 at 1045-46.similar in the future. U.S.
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(Ala.1989); Corp., joined C.J.,v. by Rehnquist,Wilson Dukona 547 and Blackmun &
—(Ala.1989)).70, appellateSo.2d 73 “This re- Kennedy, JJ.); at-,id. U.S. 113 S.Ct.

punitiveview makes certain that the dam- (Scalia, J., concurring, joined byat 2726
ages are inreasonable their amount and Thomas, J.), plurality emphasizedbut the

lightin purpose punishrational of their to judge “givethat the trial andid counsel
repeti-what has occurred and to deter its adequate hearing postverdicton TXO’s mo-

tion.”24 Id. — -,tions.” Id. atU.S. 113 S.Ct. at
2742.conclusion,In the Court held that the Ala-

proceduresbama process,did not violate due Many aspects procedures employedof the
application “imposesas their sufficientlya

up byto comparenow Texas courts do notmeaningfuldefinite and on theconstraint favorably Haslipto those examined in andawardingdiscretion of Alabama infactfinders
First, although mayTXO. a defendant ob-punitive damages. SupremeThe Alabama

punitive damagetain trial court areview ofpostverdictCourt’s puni-review ensures that
by trial,filingaward a motion for Tex.newdamages grosslytive awards are not out of

320, requirementR.Crv.P. there has been noproportion severityto the of the offense and
award,that trial courts eachscrutinize set-relationshiphave some understandable to

ting forth refusingreasons on the record for22,compensatory damages.” Id. at 111 S.Ct.
Indeed,juryto disturb a verdict. trialat 1045.

requiredcourts have not even been to rule on
Supreme againThe Court examined the passagemotions for new trial as ofthe time

surrounding punitiveconstitutional issues may byserve to overrule a new trial motion
damages Corp.in TXO Prod. v. Alliance 329b(c).operation of law. Tex.R.Civ.P.— -,Corp.,Resources U.S. 113 S.Ct. Thus, judgethe who heard first-hand the(1993).2711, 125 L.Ed.2d 366 That case case, uniquely posi-evidence in a and who isVirginiaainvolved West of title ac-slander jury’stioned to determine thewhether awardjuryin compensatorytion which the awarded

passion prejudicewas based on or rather$19,000damages punitive damagesof and of
reason, required performthan is not to aupheld punitivemillion. The Court the$10

meaningful review of the award.against proceduralaward a and substantive
attack,process althoughdue there was no Second, although this has forthCourt set

majority opinion. guideto appealsfactors Texas courts of in
awards,evaluating punitive damages see Ala­Virginia proceduresThe West in TXO dif-

Kraus, 908,mo Nat’l Bank v. 616 S.W.2d 910previouslyfromfered those examined in
(Tex.1981), appeals maya court of overturnHaslip in that the trial court did not articu-

jury’sthe verdict and order the case retriedupholding large puni-late its reasons for the
only against greatif the verdict “is so thedamagestive verdict. The Court neverthe-
weight preponderanceand of the evidence asless concluded that this was not a constitu-

—defect, at-, unjust.”manifestlytional to be Pool v. Ford Mo­id. U.S. 113 S.Ct.
(Tex.1986).25Stevens, J., Co., 629,(plurality opinionat 2724 of tor 715 635S.W.2d

Appellate jury’s24. review in Alabama adetermines the verdict and order new trial if the
thewhether amount of the award is excessive against great weight pre­verdict "is so the and

case,under the circumstances of the but the ponderance manifestlytoof the evidence as be
procedural processCourt viewed this as a due Pool, 635;unjust.” King’sRe715 S.W.2d at In

protection, provides post-hocas it a check on the Estate, 662, 660,150 Tex. 244 S.W.2d 661
22-23,jury’s discretion. 499 U.S. at 111 S.Ct. at (1951). Alabama, "presumption of cor­In the

questioned1045-46. Justice O’Connor whether mayjury's berectness” accorded to the verdictreview,appellate even if it did ensure that the by showing that ofovercome “a clear the amountexcessive,punitiveamount of the award was not excessive,” Corp.,the verdict is Wilson v. Dukonajurycould acure instruction she found to be 70, (Ala.1989), Virgi­547 So.2d 72 while in West43-44,unconstitutionally vague. Id. at 111 S.Ct. appealmaynia an award be reversed on if it is(O’Connor, J., dissenting).at 1056-57 passion"so unreasonable as to demonstrate such
prejudiceand that a new trial is warranted.”reversing punitive25. The burden in Texas for a

Corp. Corp.,TXOProd. v. Alliance Resources 187damages appeal appearverdict on does not func­
457, 870, (1992), aff'd,­tionally W.Va. 419 S.E.2d 890different from that in Alabama and West

2711,-,Virginia. mayappealsA -U.S. S.Ct. 125 L.Ed.2d 366Texas court of overturn 113
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Kennedy sug-court, counterparts reform. JusticeMoreover, common-lawthis unlike its
Haslip:Alabama, approach ingestedmost other thisVirginia,in West and

states, reviewing evi­precluded from theis judgesauthority, as donot have theWe do
punitive damagesasupporting awarddence States, the rules ofin of the to altersome

V,sufficiency. art.factual Tex. Const.for properrespectinglaw thethe common
Kraus,22.225(a);6; § 616§ CodeTex.Gov’t damagesawarding punitiveforstandard

Although processdue doesat 910.S.W.2d juryrespective the and thethe roles ofandreview,require appellatetwo levelsnot of makingin determination. Werecourt that
thataspect procedureof Texas meansthis sitting judges, the sizeas state-courtwe

ispunitive awardsupportingthe evidence a punitiverecurring unpredictability ofand
closely high­appeal to theless onscrutinized might convincingadamages awards be

here than in other states.est court some rules or toargument to reconsider those
jury that is the hall-The broad discretion legislativeurge by thea reexamination

damagespunitivecommonmark of the law authority.
complemented by proceduralsystem must be

42, (Kennedy,111at at 1056499 U.S. S.Ct.safeguards againstthat will excessiveensure
J., concurring). supreme courtsOther stateinappropriateor otherwise awards.26 We

damagerecently punitivemodified theirhaveproceduresthat the for as-conclude Texas
holding proceduresthoseprocedures withoutdamagesessing reviewing punitiveand

Stevenson,v.unconstitutional. See Gamblelevels,awards, appellateboth at the trial and
(1991);104, Hodges406305 S.C. S.E.2d 350respects may adequatelyin some not ensure

Co., (Term.­896v. S.C. & 833 S.W.2dToofgrossly out ofthat such awards “are not
Exch.,1992); v. 817Fire Ins. P.2dCrookstonproportion severityto the andof the offense

1991).(Utah789relationship tohave some understandable
damages.”compensatory Haslip, 499 U.S.

A. Bifurcation22, Although111 at do notat S.Ct. 1045. we
question proceduresthe thereach whether Morris,in v. 746We held Lunsfordemployedpreviously violated either the state (Tex.1988), of471 that evidence aS.W.2d

constitutions, pursuant to ouror federal27 in deter­defendant’s net worth is relevant
law,authority under the we an-common mining proper punitive dam­the amount of

changes byproceduresnounce two in the subject pre­may toages, and therefore be
damages sought. Inpunitive maywhich be discovery. alignedThis decision Texastrial

view, onlynotour these modifications will jur­majority otheroverwhelmingthe ofwith
predictabili-the overallenhance fairness and Lunsford,on this 746isdictions issue. See

awards,ty punitive theydamageof but in Luns-­at 472 n. 2. As we notedS.W.2d
potentialshould also ameliorate of thesome damages neces­ford, punitivethe amount of

sys-arbitrariness that in our currentinheres wrongfuland conductsary punishto deter
tem. de­strength of thedepends on the financial

Transportation proce- “That which could be an enormousAlthough argues for fendant.
may annoyanceonly grounds, to one a merechanges penaltyon be butdural constitutional

atalternatively arguecuriae for another.” Id. 472.various amici to

(1993). quite onAlthough dif­ the amount of the award based thethe words used are determine
ferent, appellate courtsnot there is a criteria that the trial andwe are convinced that same

determiningrespective is exces-meaningful among the awarddifference these use in whether
producethat would a different result. sive.standards

clearly Appealsaspect States of for theonly procedureof to The United Court26. The Texas 27.
existing Texasrequirements has has theexceed the Fifth Circuit consideredmeet or minimal

damageimposing punitivegiven juries.. proceduresA Texas forbeen the instructions to
light Haslip,although of concluded thatjury, possessing significant in awards in anddiscretion

process. Glas­guid- theyawarding punitive damages, do not violate federal duereceives more
(5thCo.,Armstrong F.2d 1085jury Haslip. supra note v. Cork. 946did the See scockance than in

-,denied,Cir.1991), 112jurors -U.S. S.Ct.are factors set cert.21. Texas instructed on the
Kraus, 910, 1778, (1992).thus 118 L.Ed.2d 435616 at andforth in S.W.2d
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However, punitiveevidence of a damage liability,defendant’s net such as evidence of
worth, generally onlywhich is relevant to the gross negligence, will also be relevant to

punitive damages, byamount highlightingof liability damages. Bifurcating onlyfor actual
defendant,the veryrelative wealth of a has a punitive damagesthe amount of therefore

potential prejudicingreal for jury’sthe de- prejudice,eliminates the most riskserious of
disputedtermination of other in aissues tort minimizingwhile the confusion and inefficien-

case. We therefore conclude that a trial cy that can result from a bifurcated trial.
court, presented motion,if timelywith a Lunsford, (Phillips,See 746 atS.W.2d 477
should bifurcate the determination of the C.J., dissenting reh’g).29on motion for

punitiveamount damagesof from the re-
The issue in this Court is not whetherWal-Mart,maining issues. See 868 S.W.2d

punitive damage claims isbifurcation of(Gonzalez, J.,at 829-82 concurring). Under
constitutionally required, but whether ourapproach, jurythis the first hears evidence
system imposing punitive damages,of on theliabilityrelevant to for damages,actual the
whole, provides adequate procedural safe-damages, liabilityamount of actual and for
guards protect againstto thatawards arepunitive damages (e.g., gross negligence),
grossly Concludingexcessive. that the cur-findingsand then returns on these issues. If

proceduresrent adequate, herebyare not wejury punitivethe damageanswers the liabili-
adopt requirementthe of bifurcated trials inty question favor,in plaintiff’sthe the same
punitive damage cases.jury presentedis onlythen evidence relevant

punitiveto the damages,amount of and de-
AppealsB. Court of Reviewproper punitivetermines the amount of dam-

of the Evidenceages, considering totalitythe of the evidence
presented phasesat both of the trial. appeals mayA court of vacate a

damage suggest onlyaward or a remittitur ifAt requireleast thirteen states now bifur-
factuallythe award is “so insufficient or socation in punitive damagesof trials which are

against great weight preponderancethethese, andsought.28 California, Georgia,Ten of
unjust.”ofKansas, Missouri, Montana, manifestlythe evidence as to beNevada, Ohio,

Moore, (Tex.­622,Tennessee, Utah, Pope v. 711 624Wyoming, generally S.W.2dand
1986); Pool, 635;procedure above, see 716 S.W.2d at In Refollow the inoutlined which

Estate,King’s 662, 660,150 Tex. 244punitive damagesthe amount of S.W.2dis bifurcated
(1951). Aremaining appeals gov­from the 661 court of is alsoissues. The other states

require bypunitive reviewingbifurcation of erned this same standard whenthe entire
claim,damage including liability suggestionand amount. a trial court’s of remittitur. Lar­

(Tex.­Co.,approach prefera-We believe the former is son v. Cactus 730 640Util. S.W.2d
ble, 1987).as some of the evidence relevant to we do not alter this level ofWhile

28. Cal.Cw.Code 3295(d) (West 651,Ga.Supp.1993);§ public“[T]heS.W.2d at the court said:
Code Kan.Stat.51-12-5.1(d)§ (Supp.1992); interest,Ann. litigantsthe interests of and the admin­

Minn.StatAnn.60-3701(a)§ (Supp.1993);Ann. justice byistration of better served rules of[are]
549.20(4) (West Mo.Ann.Stat.§ Supp.1993); multiplicitytrial which avoid a of suits.” Id.

(Vernon Mont.Code§ Supp.1992);510.263 Ann. Arguably, holding apply punitive,this would to
27-1-221(7) (1991); 42.005(3)Nev.Rev.Stat.§ § actual, liability damages.as well as and But see

N.J.Stat.Ann.(1991); 2A:58C-5(b) (West 1987);§ Texas, Leath,Beverly Enterprises Inc. v. 829ofN.D.Cent.Code 32-03.2-11(2) (4)§ through 382, 1992, writ)(Tex.App.­S.W.2d 387 no—­Waco(1993); Ohio Rev.Code 2315.21(C) (Bald­§Ann. court,(the citing Iley Hughes,v.without held1993); 78-18-1(2) (1992);Code §win Utah Ann. that a trial court does have discretion under RuleStone, 1121,Campen (Wyo.v. P.2d635 1132 174(b) punitiveto bifurcate the amount of dam­1981); Co.,Hodges v. S.C. & 833 S.W.2dToof O'Neill,ages punitive liability);from Miller v.(Tenn.­1992).896 56, (Tex.App.­ [1st Dist.]775 S.W.2d 59 —­Houston
1989, (same).orig. proceeding) Although29. weDespite authoritythe of trial courts to order

174(b), piecemeal generalseparate remain resolute that trials as atrials under Tex.R.Civ.P. we
avoided,previously liability damages given importancehave held that rule should be theand of

may discussed,personal injurynot be bifurcated in a action. the we have weconsiderations con­
362, 648,Iley Hughes,v. 158 Tex. 311 S.W.2d punitive damageclude that cases should be the

(1958). Citing “long standing policy651 our exception theto rule.
trials,”practice” against "piecemealand id. 311
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(Tenn.1992);deference,30 896, Wangenappellate emphasize that 901 v.S.W.2dwe
Co., 260, 294appeals carefullymust Ford Motor 97 Wis.2d N.W.2dcourts of scrutinize

437, (1980); § (Supp.­443punitive they sup­ Ala.Code 6-11-20to that areawards ensure
1993); (Supp.1991);§Alaska 09.17.020ported by already Stat.the evidence. We have

3294(a) (West Supp.1994);§appeals, Cal.Civ.Codeheld in Pool that ofcourts when
51-12-5.1(b) (Supp.1991);§GaCode Ann.reversing insufficiency grounds,on should

(Burns§ Supp.Ind.Code Ann. 34-4-34-2opinionsdetail the evidence in and ex­their
668A.l(l)(a) (West1993); §Code Ann.Iowaplain why jury’s factuallythe finding is insuf­
60-3701(c)1987); § (Supp.Kan.StatAnn.against great weightficient or is so andthe

Ky.Rev.StatAnn. 411.184(2) (Mi-­1992); §preponderance toof the evidence as mani­be
Supp.1993); Minn.Stat.festly unjust. 715 S.W.2d at 635. Due to the chie/Bobbs-Morril
(West549.20(l)(a)§ Supp.1994);Ann.jury’s Mont.imposing punitivebroad discretion in

27-1-221(5) (1991);§Codedamages, typewe Ann. Nev.Rev.believe that a similar of
42.005(1) (Supp.1993);§StatAnn.appropriate appealsreview is when a court of

(Supp.1993);§N.D.Cent.Code 32-03.2-11affirming challengeis an asuch award over
2307.80(A)(Anderson§Ohio Rev.Code Ann.that it is based on insufficient or isevidence

1991); (1991);§against great OR.Rev.Stat. 30.925weight preponderancethe and
(Law§ Coop.Supp.Ann.of S.C.Code 15-33-135the evidence. This carefulwill ensure

1991); § (Supp.Utah Code Ann. 78-18-1appellate award,the punitivereview of and
1992); §see also 13-25-­Colo.Rev.Stat.allow this court to determine thewhether
127(2) (1989) proof beyond(requiring a rea­appeals correctly appliedcourt of the Kraus

doubt);Thus, sonable Ch. 768.-­FlaStatAnn.factors. we hold that the court of
73(l)(b) (Harrison Supp.1992) (punitive dam­appeals, conductingwhen a factual sufficien­

incy award, ages capof ifof a excess allowed claimantpunitive damagesreview must
bydemonstrates to the court clear con­hereafter detail in andthe relevant evidence its

excessive);vincingopinion, evidence that award is notexplaining why that evidence either
(West 1987) (clear23, §supports OklaStatAnn. tit. 9or not support punitivedoes the

convincing required todamages lightin and evidence awardaward of the factors.Kraus
damagespunitive cap);in excess of S.D.Co­

Convincing (discov­(1987)C. Clear and Evidence §dified Laws Ann. 21-1-4.1
ery punitive damageson the claim and sub­convincingClear and isevidence

punitive damagesmission the claim theof todegree proof“that measure or willof which
jury occur unless the court “af­cannot findsproduce in the mind of trier of a firmthe fact

hearingter a and based on and convinc­clearbelief or conviction as the truth of theto
ing aevidence” that there is reasonable basisallegations sought to be established.” State

engagedthat into believe the defendant(Tex.1979);569,Addington,v. 588 S.W.2d 570
conduct).willful, wanton, or malicious11.16(c) (Vernon§Fam.CodeTex.­

1986). Many change byThisstates have raised the eviden-­ has also been endorsed
tiary commentators, Ellis,gross Dorseynegligence puni­burden for see D. Punitiveand

Process,damages Damages,tive preponderance Jury,from “a of the Due and the 40
975, (1989);convincingevidence” to “clear and evidence.” Ala.Rev. 993-995 American

Linthicum, 681; Institute, Study,v. IIReporters’See 723 P.2d at Masaki Law Enter­
1,Corp., prise Responsibility Injury—General 71 Haw. P.2dMotors 780 Personalfor

566, (1989); Raymond, LegalApproaches575-75 Tuttle v. 494 to and Institutional
Owens-Illinois,1353, (Me.1985); (1991), favorablyChangeA.2d and1363 248-249 noted

Zenobia, 633,420, by Supreme Haslip,Inc. Md. 601 499 atv. 325 A2d the Court. U.S.
(while(1992); Co., 11,Hodges657 v. & 833 n. 111 S.Ct. at 1046 n. 11 notS.C. 23Toof

Supreme AlthoughHaslip distinguished a30. The Court S.Ct. at 1045 n. 10. Texas also usesin
review, standard,appellate under the "manifestly unjust”Alabama's which review is actu-our

standards,appliescourt detailed substantive ally aligned in themore with Alabama’s that
scheme,the which anfrom Vermont allows byappeals thiscourt makes determinationof
only “manifestly andaward to be set aside if it is specificapplying the Kraus factors.

10,grossly 499 at 21 111excessive.” U.S. n.
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constitutionally required, is much to“[t]here and whether the award is too small or too
lightin convincing largebe said favor of clear in of the[the and evidence.

or, even, ‘beyondstandard] a reasonable Exch., 789,v.Crookston Fire Ins. 817 P.2d
context”).doubt,’ ... as in the criminal (Utah 1991). Meaningful804 re-trial court

importantespeciallyview is in Texas becauseNotwithstanding support jur-inthis other
appealsof the whichdeference our courts ofisdictions,31 Legislatureour expressly consid-

Pool,verdicts,give jurymust to see 715rejectedand convincingered the clear and
635,S.W.2d at and the court’sabsence of thisdamagespunitiveevidence standard for as

jurisdiction sufficiencyto review factualpart of legislation.its 1987 tort-reform See
points.Barber,Montford & 25 atHous.L.Rev. 333.

eight jurisdictionsAt expresslyleast nowhigherthis constitutionallyAs burden is not
require the trial court to its rea­articulate11,compelled, Haslip,see at499 23 n.U.S.

refusing punitivesons for to disturb a dam­11,111 1046 n. preponderanceS.Ct. the usual
age See Cityaward. Hammond v. Gads­ofgov-standard would remain the law in cases
den, 1374, (Ala.1986);493 1379 O’DellSo.2dby applicationerned the Act. Inasmuch as

1082, 1092Basabe, 796,v. 119 Idaho 810 P.2dstandards,evidentiary dependingof different
(1991); Soc’yMedical Mut. Liab. v. B.Ins.governeda byon whether case is tort-reform

Assocs., 551,Md.App.Dixon &Evander 92unnecessarilylegislation confusing,would be
353, (1992) (not609 perA.2d 368-69 se re­adopt convincingwe decline to the clear and

quired, explaintrial court’sbut failure topursuantstandard to our au-common-law
mayreasoning constitute of discre­abusethority at this time.

tion); Danavox, Labs.,StarkeyInc. v.GN
Inc., 172, (Minn.App.1991,476 N.W.2d 177

D. Trial Court Articulation —denied), denied, U.S.-,cert.review
2940, (1992);112 S.Ct. 119 L.Ed.2d 565Supreme emphasizedThe inCourt
Stevenson, 104,Gamble v. 305 406S.C.thatHaslip trial courts in areAlabama re­

350, (1991); Hodges354S.E.2d v. S.C.awards,quired punitive damageto scrutinize Toof
Co., 896, (Tenn.1992);& 833 S.W.2d 902reflecting on the record reasons fortheir

Exch., 789,v. FireCrookston Ins. 817 P.2dupholding or refusing upholdto the award.
1991)(Utah (requiring811 trial court articu­20,at 111499 U.S. S.Ct. at 104445. The

damagespunitivelation ratio of towheneverprocedureconcluded thatCourt this ensured
damages 3:1);actual exceeds v.Games“meaningful adequate byand the trialreview

Inc., 656,Landfill,Fleming 413186 W.Va.jury punitivecourt whenever a thehas fixed
(1991).897, juris­910S.E.2d Most of theseTexas,Indamages.” Id. trial courts have

adopted requirementdictions have this afterrequirednot been to articulate their reasons
Moreover,Haslip. appellateseveral federalpunitive awards,upholdingfor or even to

reviewing punitive damagecourts awardssteps posttake affirmative to consider trial
Haslipsince have remanded to thethe casesobjections punitive damageto a award.

withtrial court instructions to thearticulate
by Supremenoted the inAs Utah Court upholdingreasons for the award. See Cole v.

adopting requirement:this (8th313,Corp.,Control Data 947 F.2d 321
Mosbacher,Cir.1991);anyreason that as UnionThe determination to Nat’l Bank v.

1440, (8th Cir.1991),jury properthe its de­whether exceeded 933 F.2d 1448 cert.
— 870,nied, -,is 112bounds best made in the first instance U.S. 116S.Ct.

(1992);by judgethe trial Employerscourt is that the trial is L.Ed.2d 775 American
Servs., Inc.,duringpresent aspects Seedingall of the trial and Ins. 931Co. v. Southern

(11th1453, Cir.1991);listens to and views all 1458witnesses. There- F.2d Robertson
fore, Co.,Phillipshe or she can ifbest determine the Oil Co. v. Petroleum 930 F.2d

(8th Cir.1991).1342,jury prejudice”has acted “passionwith or 1347

Durrill, strength argumentsrejecting, support31. Ford Motor 714 ofAccord. Co. v. S.W.2d the of in
329, 1986),(Tex.App.­ Corpus347 Christi convincing punitiveclear standard dam­and for—­
judgm't by agreement,vacated S.W.2d754 646 ages).
(Tex.1988) although(acknowledging, ultimately



33

towhy not havealready I see reason it shouldto noWe are sensitive the demands
the of us.courts, the law like restcomplyare over- withplaced on our trial which

powereconomicthan most of the tremendousunderstaffed. More Becauseworked and
states, can relative to individualpermits governments largeto exertTexas local insurers

businesses, hasstaffing, housing and and this Courtlevels of familiesdecide what Texas
operate protec-equipment appropriate sought policyholdersto the someare to offer

remedy againstFOR meaningfulstate courts. National CenteR State ation. Without
(1985). poli-some counties theircompaniesCOURTS, SURVEY While that dishonorinsurance

courts, inprovision for their ad-cies,make excellent take“unscrupulous [can]insurers
many this on the countiesinstances “reliance Ar-misfortunes.”vantage of their insureds’

Co.,ofto fund of the courts is one sourcemost County Mut. Ins.nold Nationalv. Life
(Tex.1987).Bah 165,chronic fiscal crisis.” AmeRican Associ- 725 167S.W.2d

FundingSpecial Committee on Theation in recentmajority’s missionBut the
Funding System:The JusticeSystem,COURT dismantle, asas muchhas been tomonths(1992)(analyzingA 54 TexasCall To Action safeguards insur-possible, thatthe different

result,afunding). As Texas trialcourt havepolicyholdersance and beneficiaries
badlygenerallycourts are understaffed. See Tex-by the ofassured lawspreviouslybeen

survey thatid. A indicates aboutrecent all, majorityof fairness to theas. Instead
judgesseventy percent of haveTexas district pro-protectionhas of insureds withreplacedservices,no access to secretarial while even insurers, in-leaving the insurancetection of

law Ofpaidfewer have clerks. Office See,pleases.itfree do asdustry largely to
ADMINISTRATION TEXAS, DISTRICTCOURT OF Co.,e.g., 876v. Aetna Ins.Forbau Life(JuneSurvey 1990).COURT RESOURCES (1994); Allstate Ins. v. Wat-S.W.2d 132 Co.

Although suggestedwe have on occasion son, (1993); Lyons v. Millers876 S.W.2d 145
specific findingsthat our trial courts make Co., (Tex.1993);597Casualty Ins. 866 S.W.2d

rule,required by Chryslernot statute seeor Dominguez,v.Fire Ins. Co.National Union
Blackmon, (1992),v. 841 844 we doS.W.2d (Tex.1994); Spencer Eaglev.873 373S.W.2d

lightly. practiceanot do so While such America, 868860 S.W.2dStar Ins. Co. of
meaningful post-verdict re-would facilitate (1993). if, phrasea fromIt is as to borrow

punitive damageof at both theview awards in-majority met anRogers, this neverWill
levels, requirenotappellatetrial and we will like.company it didn’tsurance

findings prerequisite judg-a for asuch as
dealing largea insurance com­withWhenincluding punitive damages.ment doWe

danger against which insuredspany, oneobviouslyfindingsobserve such “wouldthat
profitable indifference.protectionneed ishelpful,” Natural v.be Transamerican Gas

See, e.g., v. Blue ShieldWeisman Califor­ofPowell, 913, (Tex.1991),811 n. 9S.W.2d 919
169,nia, 61, Cal.Rptr.Cal.App.3d 209163urge findings made theand that such be to

(1984) on(upholding punitive damages173practicable.extent
“overriding forconcernshowing insurer had

reasons,foregoing theFor the we reverse ofminimum-expense operation, regardlessa
judgment court of andappealsof the remand involved”). long actualthe As as theperil

in withthis case for a new trial accordance relativelyby insureddamages suffered an is
opinion.this verycomparison to an sub­small in insurer’s

assets, damagesliability for actualstantialJustice,DOGGETT, byjoined
andmay provideto carelittle incentiveofferJustice,GAMMAGE, concurring.

processing Refer­in claims.promptness
majoritytheresponseIn to revisions to majority illustrating its newby the asenced

during theopinion pendencythe ofmade Co.,standard, Silberg Ins.v. California Life
rehearing, my opinion of Febru-motion for 452, 711, P.2dCal.Rptr. 52111 113Cal.3d

2,1994 following istheary is withdrawn and (en(1974) banc), magni­the1103 indicates
substituted. mustsuffering policyholdertude a Texasof

puni­invoking theendure beforeUndoubtedly industry pro- henceforththe insurance
opinionremedy today’sthatsociety, damagestiveto our butimportantvides an service



34

“crisis”;seeks to 879 systemic theyeliminate. S.W.2d at 24. Puni­ not areflect rather
damagestive appropriate case-by-casemil be deemed reinforce the need for careful

only in circumstances such as punitivethose where review of determinations.
effectivelythe insurer’s bad faith andenies

Accordingly, ensure thatwe must courts ofsurgicalinsured paintreatment and medi­
appeals conduct a carefulmost review of thecation, business,destroys produceshis two

sufficiencyfactual evidence. Iof am alsonervous andbreakdowns causes loss of his
sympathetic concept requiringto ofthe bifur-repowheelchair to the man. Id. And even
cation of the determination of the amount ofthen the must also showinsured that the
punitive damages, companiesinsurancebutcompany actually such consequencesknew

ordinary requirementsshould be held to ofwould result.
preservation litigants.of error like other
Despite Transportation’s unquestionableI.

bifurcation,1any complaintwaiver of about
I inbelieve reasonable constraints on the today’s opinion thisdecides issue.

punitive damages againstúse of insurance
Though majority maywith this itcompanies seem aanyas well as other defendant.

notion,antiquated Irather still believe thatslightestHad there been the ininterest
judges partiesshould resolve the issues theachieving objective basis,on principledthat a
properly present rather than those that thejurisprudence,consistent priorwith our we
judges Ironically,presented.2wish that hadlong agocould have resolved this cause with

major complaint Transportationone that didunanimity. majorityBut isthe committed to
specifically urge majorityis one that thefulfilling anyagendaits social at cost—mere

agreesidestep.chooses to I would withprecedent, rule, theprocedurala a statute or the
point requiringbyinsurer on this that a trialTexas presentConstitution no obstacles on

court for overrulingarticulate reasons a mo-waythe achieving perceivesto whatever it to
challengingtion for new trial an award ofbe of ultimate benefit.

punitive damages. Articulation ensurespunitivejudgments damagesWith for at
“meaningful adequate byand review the trialamounts,involvingtimes substantial this
court jury punitivewhenever a has fixed thethoroughlycourt should review individual
damages.” See Mut. v.Ins. Co.LifePacificlegal uponcases and the broader standards

19-20,Haslip, 1, 1032,499 111U.S. S.Ct.they guaranteewhich toare decided that
1044, (1991).113 1L.Ed.2d Who better tojustice truly being Certainlyis rendered.
determinegivenot all misconduct should rise to dam-

ages greaterin an jury properamount than that neces- whether the exceeded its
sary compensate Adjudging judge pres-to the victim. [than]bounds the trial is[who]

damagesmore compensatory duringthan in ent aspectsthe ab- all of the trial and
onlysence of conscious indifference adds one listens to and all witnesses. There-views

wrong fore,by wrongingto wrong-another the he or she can ifbest determine the
assuredly, jury “passiondoer. prejudice”Most some concerns of has acted orwith

regardingcommercial and toointerests aberrational whether the award is small or too
legitimate, large lightverdicts but inare such decisions do of the evidence.

bifurcation, Transportation pro- deciding1. Rather than ment. a bifurcationBesides issue that
posed prohibit Court,toin a motion in limine introduc- majority purportswas not thebefore the
tion of itsevidence of financial status "until significant govern-to make to the lawrevisions

liability punitive[ofsufficient evidence for dam- ing gooddutyan faith and deal-insurer’s of fair
ages] toha[d] [such]been introduced warrant ing though Transportation’s liabilityeven for a
introduction;” grantedcourtthe trial this relief. bad faith at issue here. Seebreach was not infraTransporta-Not new trial diduntil its motion for major-accompanyingnotes 13-16 and text. Theany requestbelatedlytion make for bifurcation. ity purports interpretationalso render an oftorequest applicationNor did it inbifurcation its gross negligencestatutorythe definition of foundfor writ of etTor. Code,thein Texas Civil Practice and Remedies

though governed byeven this not thatcase isradicallyquest2. In its to rewrite the state's tort
law, statute. See and note 33 and ac-majority ignores prudential note 22the the limita- infra

applicable judicial govem- companyingtions to the branch of text.
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789, meaningful guidancejurythe withoutExchange,Ins. 817 P.2d leavesCrookston v.
(Utah 1991) proper in­articu- A(requiring performingtrial court its vital task.804 in

damages topunitive incorporatedratio typelation where of intoof the nowstruction
3:1).damagesactual exceeds Jury Charge6 was em­the Texas Pattern

Alexander, 868Utah, As I note inployed here.In to seven statesaddition other
J., dissenting), that(Doggett,requirenow such as have some atarticulation3 S.W.2d 334

Though conceding that such con­by appellatefederal courts.4 review thatbecan followed
post-­meaningful articulation,“would facilitate siders,articulation lightin the trial court’sof

awards,”damageof punitiveverdict review factors, in Alamo Nat’loutlinedthese same
33, major­“helpful,” thewould 879 S.W.2d (Tex.­be 908,Kraus, 910616Bank v. S.W.2d

request.ity rejects Transportation’s I would 1981):
forgrant to the trial courtit and remand

thedetermining the reasonableness of[I]nCorp.Compare Chryslersuch articulation.
verdict,damagesexemplaryamount of an(Tex.­844,Blackmon,v. 841 850-53S.W.2d

1)consider theappellatean court must1992) findingsto(requiring trial court make
2)wrong, ofthe characternature of theexplainof of law or tofact and conclusions

involved, 3) degree of thethe conduct thediscoveryimposingfor sanc­reasons severe
4) theculpability wrongdoer, situa-of thetions).

partiesof thetion and the sensibilitieshowever,is, quiteSuch a remand different
5)concerned, to which suchthe extenttoday’sprovided by opinion,from whichthat

justiceofpublica senseconduct offendsorigins greatin inhas its the misadventure
propriety.andKerr, (Tex.­Boyles 593,v. 855 603S.W.2d

1993), majorityupona decision which the re-maythere well be other moderateAnd
employednow remandrelies. There was forms, properly presented, canwhenwhich

simply face-savingan foras artificial device greater fairness.ensure
majority. no in a re­the There was harm

rejects ap-mand, long likely, majorityBut the this rationalas the claimant wasso
and,newly law, instead, attemptsto lose on to rewrite theproachunder the announced

anyway.5 glow of ignoresretrial And this added the ourhistory of law and Constitu-the
justice injustice.great Today’sto a remand damagesby treating punitive themselvestion

majorityis the If the ismore of same. establishing new barriersas an aberration —
really no ofthat iscorrect there evidence entirely theto eliminate effec-that threaten

gross negligence, Transportation is entitled bylong-establishedof methodtiveness this
re­wastingto than therendition rather community impose penaltiescan toawhich

parties meaninglessall a exer­sources of on Today’s en-wrongdoing.egregiousdeter
cise. in ma-represents phaseanother thedeavor

legalof bulwark tojority’s asafeguard partiesA all is the constructionfurther for
anycompanies fromcharge largethat insuranceof a shieldavoidance standardless

Hammond, 1440, (8th Cir.1991);er,Gadsden,City 1448 American3. 493 So.2d 933 F.2dSee v. of
Services,Basabe, Seeding1374, (Ala.1986); Employers v.Co. Southern119 Ins.1379 O’Dell v.

1453, Cir.1991);Inc., (11th796, 1082, (1991); 1458 Rob-931Medical F.2d810 P.2d 1092Idaho
Co.,Phillips 930 F.2dertson Oil Co. v. PetroleumAs­Ins. v. B. Dixon Evander &Mut. Liab. Soc.

Cir.1991).1342, (8th353,socs., 551, 1347Md.App. 368-6992 609 A.2d
(not(1992) per required, trial court'sse but

reasoning mayexplain abuseto constitutefailure garden path,beinglikely led the5. "Most down
Labs.,Danavox,discretion); Starkeyof GN Inc. v. to trialnow directed back theSusan Kerr is

172,Inc., (Minn.App.1991); action,177476 N.W.2d inpursue cause ofcourt to this new
Stevenson, 104, S.E.2dv. 305 S.C. 406 injuredGamble suc-who are are 'seldomwhich those

”Co.,(1991);350, J.,Hodges 833 dissentingv. S.C. & (Doggett,354 onId. at 609cessful.’Toof
896, (Tenn.1992); Fleming Twyman Twyman,v. rehearing)902 Garnes 855(quotingS.W.2d v.

656, 897, J.,Inc., (Tex.1993) (Hecht,619,Landfill, 186 W.Va. 413 S.E.2d dissent-S.W.2d 631
(1991). ing)).910

Jury Charges6. State Texas,Corp., 313 of TexPattern4. Data F.2d 2 BarCole v. Control 947See
(1992).(8th Cir.1991); § 29.03National v. Mosbach-Union Bank
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juriesattempt by discourage particularly geous discourageto oppression.behavior and
Sedgwick Damages 349,outrageous 689;§and offensive behavior. On at Conti­
nuity Damages,Punitive 42 Am.U.L.Rev.of

1287-89,at 1292-96. also Wilkes v.SeeII.
Wood, 1, 18-19, 489,Eng.Rep.Lofft. 98 498-­Though by majoritynow misdescribed the

(K.B.1763) (upholding punitive£99 1000“exceptionalas a recent of andeviance na­
King’s agentdamage againstverdict onture,” in “typical”contradistinction to tort

grounds designedthat “[djamages are notlaw, 16-17, punitive damages879 atS.W.2d
injuredonly person,as satisfaction to the but“have been in existence since the Code of

punishment guilty,aslikewise to the to deterHammarabi in 2000 1B.C.” Linda L.
any such proceedingfrom for the future andREDDEN,SCHLUETER& KENNETHR. PUNITIVE

proof juryof ofas the detestation the to theDamages (2d 1989).7ed.,§ 1.0 at 3 The
itself’). damagesaction These were knownlaw,original Englishsuit under the common

“punitive,” “exemplary”as or “vindictive”predating the distinction between civil and Sedgwick Damages 347,§damages. On atcriminal, “appeal” by pri­broughtwas an a
687.party having objectvate of“the double satis­

fying party loss,privatethe for andhis the leading authority identifyingIn the them
king of peace.”8for the breach his OliveR species damages,separate “exemplaryas a of

Holmes, (Lit­Wendell The 34Common Law against govern-damages” were assessed a
Davis,1963);tle Brown see Cushman K. The printerfor a whoment official suffered ar-

Shakespeahe (1883). pur­Law In 163 The equipment,rest and seizure of his as a result
pose of actionsuch an was not limited to criticizing King. Money,of the v. 2Huckle
compensation; Kingrather or other“[t]he (C.P.1763).205, 95 768Eng.Rep.Wils.K.B.

paymentslord exacted further from the Although damages byactual estimatedwere
wrongdoer ground every... on the that evil £20,to jurythe court be less than the

wrong societydeed on general,inflicts a in as £ refusing300. Id. In anawarded effort to
uponwell its victim.” William S. McKech­ excessive,overturn the verdict theas court
Magnanie, (1914).285 asCarta Even the declared:

distinguishlaw came to between criminal and
very Judgesdangerous for to in-[I]t isactions, jurorscivil had completenear discre­

damagesin torts....termeddle fordamagestion inover the amount of awarded
“[ujntil comparatively jury] magistratecivil suits recent a over all[The saw the

Sedgwick Damages 349, subjects,King’s exercising arbitrary pow-§times.” 1 On at
(9th 1912). See,ed., er, Charta,e.g., violating Magna attempt-688 Townsend v. and

(C.P.1649)994,Hughes, Eng.Rep. destroy Kingdomofing liberty86 994-95 to the the
(courts jury’s power by insisting upon legalityshould not interfere with of thethe war-

them;Byto damages). they King’saward the end of the 18th rant heard thebefore
recovery Counsel,century, damagesas for andbecame saw the solicitor of the Trea-

specific categories sury endeavoringlimited to standardized de­ supportto and maintain
claim, jurorspendent legality tyrannicalinon the nature of the the of the warrant a

near discre­ manner. are thenevertheless retained absolute and severe These ideas
trial;damages punish jurytion to set that would outra­ struck the and Iwhich the on

interests).King's Bydamages recognized protect the7. Punitive were also in Ro- the fifteenth
theman Law and in Vedic Law of Manu. Mi- century, statutes were to ensure that theenacted

Koenig,chael ThomasRustad & The Historical plaintiffqui recoveryreceived a share of thetarn
Continuity Damages: ReformingPunitive theof against Quithe Id.assessed defendants. tarn

1285-86,1264,Reformers, 42Tort Am.U.L.Rev. action, permitting litigantof a civil whocauses
(1993) [hereinafter, Continuity PunitivesJof injuryhad suffered no individualized to recover

noncompensatory penalties wrongdoers,fromMoreover, informer, plaintiff,qui8. an as a tarn
countryhave in existence ... in this ever"beenordinary general againstcould file writs individ-

government."since the foundation of our Mar-Note,wronged King.uals who the Thehad
Trout, 225,212, 31,Tam, 199 U.S. 26 S.Ct. 34-vin v.History Development Quiand Wash.1972of

81, 35, (1905).(Since century pri-U.L.Q. the L.Ed. 15787 thirteenth 50
bring quivate toindividuals could tarn lawsuits
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writ, actualexecuting in ofin absencethey giving deputyin exem-rightthink have done
damages).plary damages.

jurispru­Early in. the course of Texas(Camden, C.J.).at 769Id.
bydence, recognized that award­this Court

injury under thean is doneWhenever compensatory dam­ing punitive as well as
authority, empow-if an officercolor of as togeth­in cases the law “blendsages certain

authority givenpressto exceed theered aggrievedsocietyof theinterests ander the
warrant; masterby pressthe or if thehim individual, only togives damages notand

ship power by law vestedof the abuse the sufferer, thepunishtorecompense the but
the this com-in him over sailors under Roder, 141, 1495 Tex.v.offender.” Graham

damagesjury assessing ismand ... the in (1849). puni­noted thatthereafter weSoon
damagesto which havenot confined the mis­damages also to deter futuretive serve

sustained, ought to as-actually pre­but by setting public examplebeen “a toconduct
exemplary v. Tuck­damages. repetition of the act.” Colesess vent the

(1851).er, 266, on268 reliance6 Tex. OurC.J.),Money (Camden, 1quoted inHuckle v. remedy predated relevanteven the firstthisSedgwick Damages 350, (citing§ at 690On Supreme Courtwriting by the United StatesDamages 220). damagesPunitiveOnSaver that
fundamentalthus established as awere theprinciple ofis a well-established[i]tcouldby powerwhich the ofmethod misuse law, trespassofthat in actionscommonContinuitygenerallySeebe deterred. of torts, juryaon forand all actions the case

Punitivos, 1287-89,42 1292-Am.U.L.Rev. at pu-exemplary,may inflict what are called
96. damages upon a defen-nitive or vindictive

dant, enormity of hishaving in theearly acceptedcourts this same viewAmerican
of com-See, rather than the measureoffensepunitive damages. e.g., Ge­function for

plaintiff.theNorris, (1784) pensation to(awarding1nay v. S.C. 6
damages against physician How.)who Woodworth, (13 363, 14vindictive 54Day v. U.S.

enemy’s causing (1851).spiked drink toxin “ex­with L.Ed. 181
Coryell v.excruciating pain”);treme and pu­toimportance attachedSufficient was

(Coxe) (1791) (holding1Colbaugh, N.J. 77 con­damages theythat accordednitive were
injuries anthat of “atrocious and dishonor­ XII,Tex. art.stature. See Const.stitutional

damagescall for “forexemplaryable nature” (1869) “commit[ting](providing§ that one30
sake, preventto offenses inexample’s such omission,through orhomicide wilful acta

Cheetham,future”); 3the Tillotson v. Johns. responsible exemplaryin dama­shall be
(N.Y.Sup.Ct.1808) (citing Huckle for rule351 many addedges”).9 provisionsnewWhile

exemplary appropriatedamages rejectedthat are asby were laterthis Convention10
libertypersonal injury small but thisRepublicans,when is ofmisdeeds Radicalthe

Israel,stake); byat v. 1interests are Hazard was the elect­particular reform embraced
(Pa.1808) and rew­(permitting punitive delegatesdam­ of 1875. After debateBinn. 239 ed

delegates and theording,11 adoptedages against of his theSheriff for misconduct

that, proclamation Presi-Delegate pursuant to a of U.S.to strike this9. F.W. Sumner’s motion
Johnson, tometthis conventionprovision Of dent Andrewwas defeated to 29. 1 Debates40

theConvention disavowthe Constitution of 1845 and756 restoreOf 1868The Reconstruction
Convention); Grigsby v.see also(1870). Secessionapproved, 1861As it read:

142,Peak, 145, (1882).150-5157 Tex.company,Every person, corporation thator
throughmay a wilful act orcommit homicide Provisions,GeneralCommittee on11.Theomission, exemplaryresponsibleshall be in County,Delegateby of TravisC.S. Westchairedwidow, heirs,damages legal representa-theto proposed the 1869reported toa section identicalcreditors, body,of or such oftives or his or her Constitution, except thepunctuation andforbe,may separately consecu-there andthem as phrase, "separately consecu-andomission of theregard proceed-tively, anywithout to criminal Con-Of Constitutionaltively.” 1875Journal Themaying may tothat or had in relationnot be (1875). changeonly further557 Theventionthe homicide. Delegate H.Williamwas on the motion ofmade

grossRy., County "orGalveston to addCentral 89 Stewart ofQuinlan10. See v. Houston & Tex.
356, (1896)738, neglect” at 701.(explaining after "omission.” Id.S.W.Tex. 34 744
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people part insurers,of Texas ratified as of our funda­ ordinaryas well as other abuse of
governing requirement bymental law powerful,the that citizens the has been so cur-

anyone homicide,“eommit[ting] existingtailed that ourthrougha level of deterrence
act, omission, bycan begross neglect, eliminatingwilful or or reduced this one im-shall

portantresponsible, Leigh Engle,be in element. But see v.exemplary damages.”
(7th361, Cir.1988)XVI, 858 F.2d (recognizing§Tex. Const. art. 368only25. Texas is the

way bythat “there is no to overdeter” failurestate in the nation provision.with such a
fiduciary attempt perform fiduciaryto tojurisprudenceLater Texas continued to
duties). Indeed, “overdeterrence” is an un-emphasize punitive damagesthat serve es-

appearedusual new term that previouslyhassential deterrent and retributive functions:
jurisprudenceneither in Texas innor ordi-

punishment,As a exemplary damages are dictionaries;nary rather it seems to be a
designated onlynot as a satisfaction to the recent invention of the law and economics
injured person, punish-but likewise as a Perhaps majorityschool. the subscribes to

guilty, anyment for the to deter from such perspective,that which maintains that com-
future,proceeding in proofthe and aas of pensatory preventtort wrong-law should not

jurythe detestation of the to the act itself. ly injuries, encouragecaused but rather mis-
theory exemplary, punitive,The of or vin- conduct to the extent that its economic bene-

damagesdictive ... blendinginvolves a of PosneR,outweighsfit its cost. RichaRD A.
societythe in generalinterests of with Analysis 147-52,176-Economic Of The Law

aggrieved partic-those of the inindividual (3rd 1986).77 191-95 ed. The function of the
ular. systemtort negligencebased on a standard

(Tex.Civ.App.1923),Bourgeois, 880,Foster v. 253 885S.W. merelyis said to be the “deterrence of ineffi-
d, 489,113 Tex. 259 S.W. (emphasiscient accidents.” Id. at 187aff'­ add-

(1924).12917 ed).

punitive damagesTo the extent that areIII.
obtainable, reject“implicitlycourts the eco­

Rewriting history to characterize our civil optimalnomic view that the level of violations
solely compensation,courts as forums for the Douglas Laycock,greateris than zero.”

majority objects punitiveto damages as “ov- (1985)607, (citingRemedies 612 Grimshaw
ereompensation” true “windfall.” 879—a Co., 757,Cal.App.3dv. Ford Motor 119 174

punitive damagesS.W.2d at 18. But have (1981)Cal.Rptr. (upholding348 million$125
always served a broader function than that of punitive damage groundsaward on that de­

See,compensation. e.g., Linthicum v. Na- exposedfendant individuals to extreme risk
Co., 326,tionwide Ins. 150 Ariz. 723 P.2d calculating profit­after that it would be more

675, (1986) (en banc) (besides punishing679 happen payable to let the accidents and
conduct,wrongdoer deterringthe and similar compensatory damages, spendthan to the

punitive damages purpose “pre-serve the of money necessary accidents);preventto the
serving peace, inducing privatethe law en- Missouri, R.R.,and Brown v. Pac. 703 F.2d
forcement, compensating victims for other- (8th Cir.1983) (same)).1050 alsoSee Wan­

losses, financingwise unrecoverable and the Co., 260,gen v. Ford Motor 97 294Wis.2d
Dobbs,litigation”);costs of Dan B. Remedies (1980) (“[Were437,N.W.2d 451 it not for

(1st 1973)§ 3.9 at 205 (availabilityed. of punitive damages,] may cheap­thinksome it
punitive damages encourages plaintiffscivil damagespayer to or a forfeiture than to

private attorneys general).to act as Sturm,change practice.”); Rugera business
(Alaska 1979)Similarly, 38,complaining Day,in of “overdeter- & Co. v. 594 P.2d 47

renee,” (“threat18, majority879 punitive damagesS.W.2d at the can of serves a deter­
only policyholders bymean that abuse of function in ... in itrence eases which would

Morris, 471, 1963, n.r.e.);App. Burlington-­12. See also v. 746 S.W.2d writ ref’dLunsford —Waco
(Tex.­1988); Lavender, Newsom, 734,471-72 v. 679 Rock Island R.R. v. 239 S.W.2dHofer

470, (Tex.1984); State, 1951, writ);(Tex.Civ.App.S.W.2d 474-75 Pace v. 737 no Schutz—Waco
64, (Tex.1983); Morris, 144, (Tex.Civ.App.—650 S.W.2d 65 Pan Am. Petrole­ v. 201 S.W.2d 147

904, 1947,(Tex.Civ.­ writ).Corp. Hardy,um v. 370 S.W.2d 908 Austin no
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onlycheaper promoteto unconsti­paybe the manufacturer to com­ rules have servedfor
givingpensatory damages present factfinding byto those to ex­who did tutional credence

remedy prod­ majority preferred,than to the pert opinionclaims it would be that the but
20-22,defect”); Haslip, jury easily111uct’s 499 at found en­U.S. which the could have

repre­(listing degree incredible,at “the of tirely Lyons,S.Ct. 1045 866 at 604-­S.W.2d
hensibility” J.,“profitability” of misconduct dissenting), by categori­and and(Doggett,05

“determining puni­as factors a limiting solely coverage,for whether cally to evidence
reasonably goalsaward related to the interpreted impli­tive is jury have asthat the could

retribution”).andof deterrence atcating coverageboth and bad faith. Id.
603-04; (Dog­Dominguez, 873 at 378S.W.2d

J., dissenting). authorityAs further forgett,IV.
approach, majority gliblyits new the assertstimelyThat did chal-Transportation not

that “a is not a wall.” 879 25.brick S.W.2dlenge liabilityits for bad faith insurance
Conducting a new of reviewwhole modemajoritythe in thepractices13 does not slow

however,aphorism,on this thebased shortpontificating subject.from on Thisleast this
majority likely sledgeham­is use it asto apart pattern prevalentof now ofis a here
mer, reducing piles of fact-­to rubble theadjusting majority’sfitthe law to the social
finding edifices the and awhich Constitutionregardpreferences to a liti-without whether
complex procedures carefullyset of entrustgant soughthas properly relief. See General
juries to assemble.(1993)Saenz, 353,Motors v. 873 S.W.2d 364

(Doggett, J., dissenting). remarkably, consideringmore thatEven
here,Broadly characterizing Lyons liabilityv. Millers faith is not at thebad issue

Co., (Tex.1993),Casualty majority additionally appearsIns. 866 S.W.2d 597 itsto make
majoritythe now insists can be so-called fide dis­that there first embrace of the bona

jury ... pute (citing“no evidence” of bad faith when “the rule. 879 at 25 NationalS.W.2d
Co.,the simply Energydecides insurer was incorrect Fire Ins. v. Hudson 780Union

1989),(Tex.App.­about the factual basis for of the 417its denial S.W.2d —­Texarkana
“simple disagreement among ajfd grounds,14claim” or a ex­ other 811 552on S.W.2d

(Tex.1991)). Hudson,perts” coverage. appliedoccurs over 879 at in this ruleS.W.2d As
beg important appears18. At best rules rather an failurethese the narrow: insurer’s

and,questions charged arbitraryappellate paycourts are with to can evidence malice if
answering. negligence,is acapricious, grossThe evidence often contradic­ and absent
tory “simply controversy coverage;as to the hutwhether insurer was bona fide over
wrong.” duty byfinding disputea the a cannot be “aWhen breach of such created

good dealing response interpretationof faith fair to a and ofand in strained unconscionable
properly charge, jury coverage.” at 427. apolicysubmitted a seldom 780 S.W.2d Such

not, however,indicates it was well-suited the nar­“decid[ed]that the insurer rule is for
bysimply wrong.” disagreements type permittedare of CourtNor row review this

among experts usually “simple.” By havingnew Texas thisThese the Constitution.15

month, Wilson, 607,Only year13. this a Wilson 145 201within more than 15.See v. Tex.
226,error, (1947) ("[The] Supremeapplication 227 Courtafter it filed its for of did S.W.2dwrit

powerthe determineTransportation is not invested with toapplicationamend toseek to its
facts.”); Ry., 91Choate v. San Antonio & A.P.challenge liability on the faith claim.its bad

406, 69, (1898) (Constitution44 69Tex. S.W.properlyThis motion was denied.
law).questionsthis As werestricts Court to of
Reyna,Browning-Ferris, 865said in Inc. v.Energy byHudson involved the14. the reversal 925, (Tex.1993),S.W.2d 928appeals judgment nocourt of of a bad faith on

grounds partevidence based at on theleast in reviewing point, this CourtIn a "no evidence”
plaintiff's testimony adjustorthatown the claims only the evidence and inferenc­"must consider

unreasonably delayed 780had not the claim. tending jury’s finding,supportto the viewedes
policyholder finding,S.W.2d at Since the never favorably support426-27. of andin themost

appealed part judgment, disregard contraryof the we neverthis evidence inferenc­all and
considered, Stores, Inc.,"affirmed,” court of 825much less the v. E-Z Martes.” Havner

456, 1992); $11,-­(Tex.­appeals' analysis State v.of the bad claim. S.W.2d 458faith
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coverageCourt determine whether the coveragedis­ ers to manufacture or accentuate
fide,pute truly majority pro­is bona the disputes delay paymentand further of

yetmotes another mechanism for our uncon­ claims.
stitutionally engaging factfinding.16in

appropriately subjectedThis rule was to V.
severe criticism in Nationwide Mutual Ins.

Crowe, 644, (Tex.­Co. v. 857 649 n. 1S.W.2d A.
1993,App.­ [14th writ de­Dist.]—­Houston

very typesFor the few of bad faith claimsnied), categoriessince some of insurance
established,which can henceforth be the ma-always giveclaims almost will rise to cover­

jority recovery punitivenow seeks to bar forage dispute maycontroversies. Such a well
damages. Citing only authorities,foreign to-faith,develop without bad but it is also con­
day’s opinion imposes an unusual rule withdelay, byceivable that even an insurer with
absolutely in punitiveno basis Texas law thatlegitimate dispute, mayan otherwise consti­
damages only inju-are recoverable thewhentute bad faith. A central oftenet our deci-­
ry byrisked the insurer’s misconduct is “in-sional law is that claims for insurance con­
dependent qualitativelycoveragetract and different fromare distinct from those in tort

faith; injuries typicallyfor bad resolution of ofone does not the sort that result from
determine the other. v.Aranda Insurance faith orbad breach of contract.”17 879

America, 210,Co. North 748 S.W.2d 214 inju-at 24.S.W.2d This declaration that theof
(Tex.1988). policyholder’sThe nature of a ry punitive damages purposesfor must be

againstbreach of contract claim the insur­ fromdifferent that recoverable for bad faith
companyance controlling“is not as to the apparently representsbreach of contract a

question duty goodof breach of the of faith jurispru-notorious infirst our national
dealing.”and Securityfair Viles v. Nat'l course, authoritydence.18 Of no Texas exists

Co., 566, (Tex.1990).Ins. 788 S.W.2d 567 for the bold new claim that
Certainly willfullyan insurer who fails to

payan insurance carrier’s refusal to aclaim,investigate delaysa and and denies
justify punishmentclaim cannot unless thebasis,coverage with no reasonable should not
actuallyinsurer was aware that its actionresponsibilitybe freed from for its miscon­

probably extraordinarywould result insimply belatedlyduct because it auncovers
ordinarilyharm not associated with breachdefense.contractual

of contract or bad faith denial of a claim.
By adopting ambiguousthe bona fide dis-

simply879 S.W.2d at 25. Rather this consti-rule,pute majority may enablingthe be in-
punitive damagestutes a new thatedict lia-merelysurers to defeat bybad faith claims

bility hereby virtuallybringing challenge coverage.a to is eliminated for allToday’s
opinion perverse companyoffers a incentive for insur- insurance conduct—no matter how

014.00, (Tex.1991); best, cited,foreign820 S.W.2d 783 v. 18.At two of the nine casesGarza
Alviar, 821, (Tex.­1965). 19,395 S.W.2d 823 879 S.W.2d at Shimola v. Nationwide Ins.

Co., 84, 391, 1,25 Ohio St.3d 495 N.E.2d 392 n.
majority, discussing appellate16. The review of (1986)393 and Guarantee Abstract & Title Co. v.

awards,punitive damage laments the constitu- Co., 76,Interstate Fire & Cas. 232 Kan. 652 P.2d
abilitytional limitations on its to review and 665, (1982), merely punitive668 hold that dam-

jury findings.reverse 879 S.W.2d at 28-29. claim;ages are not recoverable on a contract
neither involved viable tort claims. See also

by majority17. Neither Texas case cited the is 296, 79,Fleming, 247 P.2d 89Glenn v. Kan. 799Homes, Reed,relevant. Jim Walter Inc. v. 711 (1990) (Kansas recognizedoes not the tort of617, (Tex.1986), onlyS.W.2d 618 stands for the duty good dealing).breach of of faith and fair
well-accepted proposition exemplarythat dam­

manner,ages majoritycannot be recovered in the absence of a tort. In a not too subtle the seeks
Paxton, 897, (Tex.­ incorporateIn Ware v. 359 S.W.2d 899 to into Texas law the law of other

1962), defendant,type jurisdictions entirely subjectthe of conduct of the not that refuse to insur-
injury plaintiffs, any liabilitythe nature of the to the was the ers to for bad faith torts. See 879

19,rejecting damages.reason for such S.W.2d at n. 9.
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faith andwith badintentionally from that associatedmorally reprehensible and
injuries. Moriel’scontract Juanharmful.19 breach of

ordinary insignifi-nordistress was neitherof “extraordi-A one-dimensional definition
ap-He, ofin the words of the courtcant.cannary degreeor “extreme of risk”harm”

peals,respon-easily employed to insulate thosebe
outrageousfor conduct:sible inti-injury affected anan thatreeeiv[ed]

bymajority simply squelchcan[T]his his life. He waspersonal part ofmate and
any legitimatebranding as “non extreme” heavy drinking andtosued. He resorted
way pre-in athat stands the ofevidence jeopardized.marriagehis was

Such use of the wordferred outcome. Substituting a ratifiedat 150.814 S.W.2d
merely provides another elastic“extreme” Supremetopthe of theperceived fromviewsweepappellatefor an court todevice the moral out-building in Austin forCourtaway any with theevidence inconsistent jury County, therage in El Pasoof theresult it wants.

“genuine”,majority patronizingly butlabels
aTo the extent that what makes risk deterring, fear and trau-Moriel’snot worthany thingis a function of other“extreme” Transpor-struggling with thema of resistantresult,judiciallythan a desired the sole

theCompany to obtaintation Insuranceappears probabilityto be thedeterminant
masculinity.fullto recover hismeansonlyis one[T]histhat harm will occur.

risk;“extremity” adeterminant of the of B.
important ofequally is the character the

sufficientlythat it hasStill not satisfiedwrongful conduct Punitive dam-involved.
theirresponsibilityfrom toinsulated insurersages outrageousnesstiedshould be to the

deliberatelymajority mis-policyholders, thethatof conduct.
Industries, 699construes Williams v. StevesStores, Alexander,v. 868Wal-Mart Inc.

(Tex.1985),570, wayin thataS.W.2d 573(Tex.1993) J.,(Doggett,at 384 dis­S.W.2d
proofeffectively the definition andreversessenting). solely degreeThis focus on the of

widelyin thisgross negligenceof containedparticularharm to a individual conflicts with
majority citesapplied precedent. What theprinciple underlying punitive damages,the

Williams, 879 at“suggestion”a of S.W.2daswhich views the harm as directed to the
20, 11, holding;in fact its Williamsn. issociety large.partindividual as a of at

subjectiveobjective andalternativeidentifiesHarris,Angela RereadingP. Punitive Dam­
establishing requisite mentalthetests forDistinction,ages: Beyond the Public/Private

negligence:grossforstate(1989).1079, The more40 Ala.L.Rev. 1107
Royaltyin Burk that the defen-We heldoutrageous groupmisconduct seems to a of

distinguishes grossof minddant’s stateordinary representingcitizens the col­twelve
however,negligence; wenegligence fromcommunity, greaterof the thelective voice

recognized requiring thesociety’s pun­in and also that a testare interests deterrence
Rustad, negligence by di-prove grossishment. Michael In De­ plaintiffSee also to

Damages subjectiveLia­Punitive in Products of a defendant’srect evidencefense of
bility: Testing Empiri­ outrageousTort Anecdotes with con-would leavestate of mind

Data, 1, (1992) Therefore,88 [herein­cal 78 Iowa L.Rev. we held thatunpunished.duct
Damages ].after Punitive may inferred frommental state be“[a]

indi-All actions or circumstancesactions.arbitrary toThis case illustrates the use
amounting acating of mind toa statemajority put empha-can thiswhich the new

inbe examinedinjury, conscious indifference mustseparateon individualized distinctsis

1073,Co., 490, P.2druling 152 Ariz. 733also with the well-estab­ state Ins.19. This conflicts
(1987); Employers Equitable Ins.recognizingjurisdictions the 1079-80lished law in most Life

873,Williams, 29,tort, damages 665 S.W.2dpunitive 282 Ark.which allow Co. v.bad faith
(1984); Hagel and Bluewillfully recklessly v. Blue Crosswithholds 873-74where an insurer or

Carolina, 58,benefits, N.C.App. 37091policy requiring the in­ Shield Northwithout that of
(1988);695, Berry Mut.damages. v. Nationwideconsequential S.E.2d 699sured suffer extensive

367,Co., 168,Kountz,See, S.E.2d 374181 381e.g., v. Fire Ins. W.Va.Continental Assurance Co.
(1989).802, (Ala.­1984);809 Hawkins v. All­461 So.2d
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deciding gross indicatingif athere is some evidence of tions or circumstances state of
negligence.” Royalty, amountingBurk 616 atS.W.2d mind to conscious indifference

holding others,in may922. We reaffirm our Burk rights plaintiffto the of a
Royalty plaintiff provethat the need not objectively prove gross negli-a defendant’s

subjective by that,the defendant’s state of mind gence by proving under the surround-
circumstances,ing persondirect evidence. a reasonable

Thus, would have realized that his conduct creat-gross negligencethe test for is
safetyobjective subjective degreeed an extreme of risk to theboth an and test. A

may of others.plaintiff prove grossa defendant’s
bynegligence proving that the defendant (citations omitted). This too has been the
subjective knowledgehad actual that his reading by everyof Tex-consistent Williams

degreeconduct ancreated extreme of risk. appealscourt that has toas of had occasion
addition, plaintiff may objectivelyIn a interpret it.

prove gross negligence bya defendant’s
similarly recog-The federal courts haveproving surroundingthat under the cir-

nized thatpersonacumstances reasonable would
Texas courts have made clear that thehave realized that his conduct ancreated

grossrequiredstate of mind to constitutedegree safetyextreme risk to theof of
negligence by objectivecan be shown evi-others.

that,provingdence ... under the circum-added).20(emphasis699 atS.W.2d 573
stances, persona would havereasonable

majority todayThe extirpatedecides to realized that his conduct created ex-an
passage by expressly overrulingthis not safetydegreetreme of to the of oth-riskWilliams, by characterizingbut its andclear ers.

language “misleading.”21unmistakable as
States, 518,Denham v. United 834 F.2d 522now,Up879 S.W.2d at 22. until neither we

(5th Cir.1987); v.see also Toomer Unitedanynor of the other state or federal courts
Adhesives, Inc., 219,F.Supp. 225-26Resin 652that interprethave had occasion to Williams

(­ N.D.Ill.1986) (Texas prooflaw allows ofanything misleadinghave found about this
bygross negligence proving“defendant’slanguage. In v. SouthernClifton Pacific

surrounding athat under the circumstancesCo., 636, (Tex.1986),Transp. 709 S.W.2d 640
person realized thatreasonable would havewe reiterated that

degreeconduct created an extreme ofhis[r]equiring plaintiff prove gross neg-tothe
others”).safetyto the ofriskligence only by direct evidence of a defen-

subjective rulings say opposite... ofdant’s state of mind raises All of these the
majority adoptsan as new statealmost insurmountable barrier to recov- what the now

dilemma,ery. Recognizing longer gross negli-in can lawthis we held law. No common
Royalty may by circum-genceBurk that a mental state be be established evidence of

anConsideringinferred from actions. all ac- stances which would have shown aware-

particularly disingenuous majority objectiveIt is the and tests identified in Williams are both20. for
pos-holding “suggestion,”to refer to this as a while used to determine whether the defendant

relying commentary quoting very passage requisite component,on this i.e. con-sessed the mental
important holding. majorityas an See John T. Montford The does not usescious indifference.

Barber, "objective”“subjective”& Will G. 1987 Texas Tort the thisthe words and inReform:
however,way, perhapsQuest a Fairer and More Predictable Texas because it denies thatfor

2), 245,System (pt. permitted objectiveCivil Justice 25 HousX.Rev. an test forWilliams even
(1988). majority324 now con-conscious indifference. The

fusingly the first com-chooses to refer to entire
state, "subjective”ponent, as thethe mentalAlexander, 325-26,21. As in 868 S.W.2d theat

component gross negligence. S.W.2d atof 879majority plays gamesword with the terms "ob-
21; Alexander, 868 S.W.2d at 326. The termjective" "subjective”and to obfuscate the clear
"objective” longer to test for theno refers onelanguage compo-Williams. There are twoof

state;(1) to the sec-defendant’s mental but rathergross negligence: the mental state ofnents to
(2) component gross negligence,of the extremedegree ondthe defendant and the to which his

21; Alexander,degreeputs plaintiff 879 S.W.2d at 868conduct at risk. As the numer- of risk.the
explain, subjectiveous authorities cited above the S.W.2d at 326.
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by permittedmade or to beof an extreme risk a reasonable which he eitherness
made,person.22 grievous injury wasand the which

to result and did result therefrom.liableobjectivearticulation of an stan-Williams’
any tending toIf there was other evidencesolidlyculpabilityof mental was rooteddard

negative any wrong intent or actual indif-past precedent.in this In Brooke v.Court’s
part,on his still the existence orferenceClark, 105, (1882), example,57 Tex. 106 for

non-existence of such criminal indifferenceagainstpunitive damages were awarded a
jury, and wasquestionwas a of fact for thewho, during plain-physician the birth of the

Ifrightly submitted to them. the conducttiff, ligature plaintiffs]“a around [thetied
dischargein the of hisof the defendantcord, ...penis, instead of the umbilical

duty grossly negligent as to... was sowhereby glands penisthe of the came entire-
presumption of criminal indif-raise the hisly thoughoff.” Even no evidence of the

results, greatlyveryto weference asphysician’s actual mental state was intro-
indifference,23 exemptprove doubt whether it should avail toduced to conscious the

jury upheld: exemplary damages,was him him toverdict from for
motive,that he had no bad and thatshowThe criminal indifference of the defendant

tendingin tojurya he acted otherwise a mannerto results was fact which the were at
not, heart,liberty gross atto infer from the mistake show that he was indifferent.

risk,Although unjustifiable22. this is not a andcase in which the new be aware of a substantial
then,statutory gross negligence applies, suggested by duringdefinition of as Senator Montford

32, text, debate,infra, accompanying liability pu-see note and the that same failure creates for
majority suggests that its new common law defi- damages.nitive The Tort Reform Act codified

gross negligencenition of should be used in all objectivethe test for conscious indifference
cases, subjecteven those to the Act.Tort Reform today.until thisfound in the common law For

Although reason,879 S.W.2d at 21. in this dictum the governed byand because this case is not
majority position legislaturethetakes that the statutory gross negligence,the definition of to-

objectivehas eliminated Williams’ test deter-for day’s grossradical redefinition of common law
indifference,mining majori-actual conscious the negligence controllingshould not be futurein

ty also thatasserts the "Tort Reform Act codified subject statutorycases to the definition.
changesthe common law definition and made no circumstances,Under most it is such ex­

affecting gross negligence.”the basic elements of changes legislators consideringby the while the
879 S.W.2d at 20. The Senate floor debate on legislativethatenactment offer an indication of

questionthe statute in reveals no ofmention Compare Corp.intent. General Chemical v. De La
any objec-or toeither Williams desire alter the Lastra, 916, (Tex.1993) (the post852 S.W.2d 923

provingtive method of conscious indifference. professed legisla­debate “intent of an individual
contrary, legislative sponsor,To the the Senator tor, author,principal legis­even a statute’s is not

Montford, suggested gross negligenceJohn that history controllinglative the construction to be
encompass highly risky ordinarycould acts of Nationwide,statute.”);given a C H Inc. v.&

mistaken,negligence which result from rather 24,149, (Nov.Thompson, Tex.Sup.Ct.J.37 165
knowledgeable,than behavior. See Debate on J.,1993) concurring) (accepting legisla­(Doggett,

Senate,Tex. S.B. 287 on the Floor of the 70th legislativepost descriptiontive author’s debate of
6, 1987)Leg. (May (transcript tapes3-9 of avail- process beingbecause rather than an "after-the-­

Office).able from Senate Staff Services Senator fact, self-serving single legislator[statement] of a
explained statutoryMontford further that the def- attempt expand languageor an to embellish and

encompassesinition conduct that falls between legislature approve, [it was]that the did not
ordinary negligence.criminal conduct and Id. really legislative equivalentthe of an admission

words, requirements culpableIn other the for a interest”).against
mental state should be the forleast restrictive

(i.e.ordinary negligence knowledgeno or intent testimony23. in this case shows that theTherequired) neg-and the most narrow for criminal profession; thatdefendant was skillful in hisnegli-ligence, statutory grosswhile the new civil dischargeseemed anxious to his wholehegence falls in the middle. Yet thesomewhere duty; adjust liga-desired to be sent for to the
statutory negligencedefinition of criminal incor- detached;ture should it become no reason orporates objective knowledgean standard of like why carelessly,motive is shown he should
that inset forth Williams: willfully, injury;have caused the onmuch less

contrary, reputation,the his own interest andperson negligenceA acts ...with criminal
say nothing ordinary promptingsof the ofought towhen he to he aware of a substantial and

injuryhumanity to render aid and not to inflictunjustifiable risk that the circumstances exist
circumstances,under such would seem conclu-or the result will occur.

6.03(d) added). wrong.sively prohibited(emphasis§ have intentionalone toTexPen.Code If
J.,(Bonner,failing dissenting).penalties at 117can be liable for criminal for to 57 Tex.
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yearsat 113-14. request57 Tex. Brooke and are than after forWilliams two the treat-
entirely ment,princi- though per-consistent with fundamental even Moriel had received
ples denigrated by Transportation,lawof obscured and the mission for treatment from
majority, puni-important beingsuch as the role of after sent back three times to three

damages enforcingin con- physicians Transpor-tive standards of different for referrals.
adjustor practiceduct.24 tation’s her ofdescribed

consciously declining notifysometimes to anWilliams, however,reversingIn ma-the
injured worker of insurer’s decisionthe togrossjority negligence pro-both redefines to
deny payment. of her intentionalBecausespecial protectionvide to those who choose

respond request,not todecision to Monel’sconsequencesnot to be aware of the of their
he was forced to a collectionsdefend suit.evidentiaryactions and creates a barriernew

moreover,adjustor admitted,The that suchprovingto this ofrestricted redefinition
delays could cause additional toharm thatgross negligence, thereby taking juriesfrom
resulting injury.from the work-relatedability pass community judgmentthe to on

categories major-wrongdoers.whole of The
ity eager causing griev-seems to those VI.free

injury obligation toous to others from the
A.reasonably perceiveorthink or to summon

pos-up even the most minimal concept punitiveawareness Attacks on the of dam-
by Ultimately,person. ages certainlysessed a reasonable are not new. At about the

today’s writing holds com- enshrining remedythat an insurance time that Texas was this
pany go unpunished policy- law,can unless the in governingits fundamental another

onlyit can unusu-prove highest punitiveholder victimized not state’s court decried dam-
unsight-al harm from the misconduct but also that ages heresyas “a ... anmonstrous

excrescence,expected unhealthythe insurer knew or the unusual to ly deformingand an
happen. symmetry body Faythe of the of the law.”

(1873).Parker, 342,53 N.H.v. 382 MoreAlthough I prejudgewould the trialnot
opposition, conceding “[p]u-thatrecent whileremand,of itcourt’s articulation the facts on

maydamages anitive have served valuableimportant majori-acknowledgeis to that the
law,”function in the of ancientscheme re-ty deliberately ofdisregardedhas evidence

claiming thatphilosophy,veals the same thegross negligence in record.contained the
monstrously calling“doctrine is archaic” andMoriel,According to conscious indif-actual

orfor its abolition emasculation. James B.by testimonyis shown of Trans-ference the
Jr.,Cole,B.& Kenneth Punitive Dam-Salesportation’s adjustor, acknowledgedwho the

Origin,ages: A Relic That ItsHas Outlivedpaywrongfulness failingof an in toinsurer
(1984).1171,37 Vand.L.Rev. 1178submitted medical bills unless a controver-

formallypunitive damageswas filed with Industrial Accident If cannot besion the
eliminated,Transportation opponents urgecon-Board.25 Yet failed to mechanisms for

elimination,any pay requiringof four bills refused to such astrovert that it their effective
Payment jury proof gross negligenceuntil settlement. of one of these that a find of

denied, ultimately delayed “beyond atand more a reasonable doubt.” Id. 1167.26was

agentdealing part portation's wrong.the24. we are with that of own conceded to be[W]hen
anydirectlymore otherlaw which aims than 879 S.W.2d at 25 n. 18.

conduct,establishing we shouldat standards of
expect there more to find that 26.Though flirting heightened proofthan elsewhere with such

liability indepen-tests of external and requirements, majority finallythe are the decides that
particulardegree prerequisitedent of the evil in the imposeof athis Court should not as

person's damagesor punitivemotives intentions. same clear and con-for the
Common 43. LegislatureHolmes, vincingThe Law at evidence that thestandard

already rejected. 879 S.W.2d 31. Ihas See
onlyadjustor certainly agreeApparently more with conclusion. Not is25. this bothered the this

spe- constitutionallymajority. Today's opinion com-the such a standard “notthan it does
id., representcifically complete pelled,”ex- it would a total diver-to offer a alsoseems insurers

firmlyengaging practice, gence of establishedin which Trans- from one the mostcuse for this
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change frequently suggest. After re-support abruptTo such an in our well than critics
jurisprudence, opponents 25,000recognized viewing jurythese verdictsmore than civil

anypoint states,to most case in which substantial in in 11from 1981-1985 47 counties
damagespunitive have been assessed. See thatthe American Bar Foundation concluded

(claiming1141 117 that forid. at n. the need propositions27 uponall four of the central
exemplified bychange regard-is the verdict relyattacking punitive damageswhich those

ing fiery resulting a con-the deaths from factually insupportable. andare See Daniels
corporate gasscious decision to avoid safer Martin, at 4. Less than five75 Minn.L.Rev.

Co.,designtank in Grimshaw v. Ford Motor jury findingspercent of all verdicts included
757,Cal.App.3d Cal.Rptr.119 174 348 II).(Tabledamages.punitiveof Id. at 32

(1981)); Damages,Punitive 78 Iowa L.Rev. counties,exception of five CaliforniaWith the
(discussing opponents’at 21 as “theo-claims punitive damage awards in the var-median28

byof the tortretical and ‘school of reform $40,000.jurisdictions Id.ious were all below
”); Stephenanecdote’ or ‘isolated fact’ Dan- (Table VI).42 Bar Foun-at The American

Martin, Myth Realityiels and Joanne and in by thedation’s conclusions are corroborated
1,Damages,Punitive 75 Minn.L.Rev. 14 findings comprehensive survey prod-of a of

(1990) (opponents use “horror stories and liabilityucts verdicts between 1965 and 1990
data).ratheranecdotes” than hard that:
punitiveThe and amountincidence of dam- [pjunitive damages infrequentlyare award-

ages may deficiency legalindicate a in our post-trialined and often scaled down the
system may communityor be reflective of a period.... punitive damages awards in

gross deficiencydetermination of a in con- products liability cases de-nonasbestos
punitive exemplary damagesduct. Since or

creased 1986 and 1990.29between
nonexemplaryoften emanate from most con-

survey liabilityproductsA similar of federalduct, law,any tuningin fine of the we must
punitiveverdicts from 1982-84 found thatdegree change justifiedwhat ofconsider is

damages upheld appealwere awarded and onby empiricalthe data.
only percentin three of the cases. See Wil-

B. PosneR,liam M. Landes & Richard A. The
punitiveAvailable data Lawdemonstrates that Economic STRUCTUREof ToRT 302-07

(1987).30damages actuallyare assessed far more in-

median,principles jurisprudence. Only mentioning figureof our in an ex- the or above which
Martin,traordinary circumstance such as where we have half of the verdicts fall. Daniels and 75

imposebeen mandated to a more onerous bur- Minn.L.Rev. at 41. The median is much more
den has this Court abandoned the well estab- representative whenever there are more extreme

preponderancelished of the evidence standard. than thecases at one end of the distribution
Texas, 418, 427,Addington SocialSee v. 441 U.S. 99 Blalock,(citingother. Id. at 40 Hubert

1804, 1810, (1979). (rev. 1979)).StatisticsS.Ct. 60 L.Ed.2d 323 Not 2d ed. Because69-70
adoptuntil remand did we a "clear and convinc- very large punitive damagesthere are a few

ing claims, verdict,evidence” standard in civil commitment the median which is not skewed
569,Addington,cases. cases,See State v. 588 S.W.2d by exceptional accords a more accu-these

(Tex.1979); G.M.,570 see also In the Interest representation patternof the of verdicts as arateof
846, (Tex.1980) (relying596 847S.W.2d on Add- whole.

ington, establishing convincingthat the clear and
applies involuntaryevidence standard to the ter- Demystifying29. DamagesRustad, PunitiveMichael

parental rights).mination of Liability SurveyCases: QuarterAIn Products A Of
Century Verdicts (RoscoeOf 38 PoundTrial27. "All other claims about the harmful effects of DemystifyingFoundation, 1991) [hereinafter Puni-punitive damages presume accuracythe [four]of

Damages],tive1)propositions”: punitive damages routinelyare
amounts;awarded; 2) they largeinare awarded Saks, ReallyJ. Do We Know30. See also Michael3) frequencythe and size theof awards has been

LitigationAnythingAbout the Behavior the Tortof4)rapidly increasing; phenomenaand arethese 1147,System Why Not? 140 U.PaH.Rev.—AndMartin,scope.national in Daniels and 75 Minn.­
(1992) variety(concluding that a wide of1251L.Rev. at 14.

the conclusion thatdata "are not consistent with
damages] gen-damages consistently jury punitive have in[for28. awardsPunitive critics cite the

Clements, Comment,mean, average, sharply”);punitive eral risen J.O.or amount of verdicts as
they "skyrocketing,” Limiting Damages:evidence and A Placebo Amer-that are avoid Punitive for
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oppose injury pool myriad otherlongstandingwho our reli- size of the andThose
by automaticallyupon jury contributing changestrial assume inpotentialance factors to

inappro-an verdicts,31that a sizeable verdict indicates damages for anpunitive the data
by bypriate jurydecision rather than thethe change lacking.abrupt, simplyradical is

wrongdoer. emphasizesBut recent research
damagespossibility punitivethat the of C.

discourag[ed] marketing dan-firms from legis-strong majority’sthe toSo is desire
products failing them.gerous or to recall concerning punitive damages that it mis-late

dangerous productsmajorityThe vast of statute, here,interprets wholly inapplicablea
recalled, and rede-have been modified meaning contrary itsprovide a to bothto

signed by their ...manufacturers legislativewording underlyingand theplain
study's finding is that badThe central “grossSince 1987 when the termintent.

theproducts were better or taken offmade lawnegligence” was from commonremoved
goodmarket. There little evidence thatis development typesfor most tort actionsof

unnecessarily byproducts were withdrawn enactment,by legislative roleand defined the
punitive damages exposure.potential judiciary subjectour on has beenfor this

identify-Damages, AfterPunitive at 79-80. principally statutoryto enforcement.limited
ing examples twenty-one products thatas Having the effectivebeen commenced before

improved followingwere either or recalled statute, 2, 1987, Mor-Septemberof thisdate
verdicts, 81-82,damages thepunitive id. at of number ofclaim is one a limitediel’s

study concludes: subject to law defi-still the commonlawsuits
Restricting remedy incen-this reduces the gross negligence.32 content tonition of Not

safety may tempt corpora-tives for and decreasingonly one of a anddecide small
put profits publicthetions to ahead of cases, majority to re-number of the seeks

damagesEliminating punitiveinterest. statute, way applicableina which is nowrite
safetyloweringwould have the effect of here:

run,longIn the Americanstandards. the
negligence” more than mo-“Gross meansemphasis safety, byon the socialbacked

inadvertence, ormentary thoughtlessness,punitive damages, producecontrol of will
en-judgment. means such anerror of Ittop quality products competetothe needed
theof care as thattire want to establishmarketplace.in the international

of actualor omission was the resultactMoreover, damagespunitive ver-Id. at 85. safety,rightstheconscious indifference to
products liabilityin 355 cases nation-dicts personof theor welfare affected.1965-1990,period De-wide for the from see

mystifying 41.001(5)(Supp.Damages, §23, Tex.Civ.Prac. & Rem.Codeat com-Punitive
1994). ap­That the word “extreme” never29,000 and 33pare with an estimated deaths

deter thepears in this definition does notinjuries annually are associatedmillion that
cur­legislators, compose thefrustrated whoproducts. Consumerwith consumer U.S.

Aee, majority,Commission, adoptingfrom an amendmentSafety We rentProduct Who
(1987). compo­increasing degreean “extreme of risk”Do 1 the to addWhat We Given

Mary’s increased,St. repairing one shouldAiling Competitiveness, LJ. them has24 oftea's
197, (1992) surprised to in-(rebutting not be find a commensurateVice Presi-212-15 former

cases or awards.crease inQuayle’s punitive dam-thatdent Dan contention
140Saks,"routine"). U.Pa.L.Rev. at 1174.ages are both “freakish” and

negligencestatutory grossof32. This definitionempirical anEven if the data demonstrated31.
apply Ste-may to tort for bad faith.not actionspunitivefrequencythe amount ofincrease in and Pate, Per-phen Insurance Bad Faith: Defendant’sverdicts,damages be known:more must (1992)90’s C-10spective, Texas Torts In The atin

averageAny size ("It question exemplaryinference whether the openabout thean whetheris
down,gone up, damages appliesof awards or settlements has lawlimitation to a common

level, terms, upondepends duty good deal-or remained in real of faith and fairof thebreach
However,knowing injuries majority’s rul-pool ing.”).what the looks like. with recentof the

quiteinjuries clearly a small andpool ings,and the there will now beIf the of has increased
decreasing category ofinjuries bad faith cases.or the costinherent seriousness of the
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unprecedentedinengageextent that sion wholesalenent. 879 S.W.2d at 28. To the to
may tomajority’sothers share the enthusiasm law of our inrevision of the state order

eliminating punitive damages,for we have a judg-protect industryinsurance from thethe
democracy weighin our suchforum that can community.34 judge’sA desirement of the

conflicting empiricalviews and theevaluate objectivepolicyto a social has unfor-further
public appropriatein hearings. Theevidence again jurispru-tunately overcome soundonce

throughfor inavenue relief Texas is not the dence.
manipulationof the law thattype crude of

Legisla­thehas occurred here but rather at
placesame the “tort re­ture —the to which
informers” turned 1987.33

VII.
damages played necessaryPunitive ahave

in preserving publicthe and safe-role health
ty and societal confidence in law enforce-

TIRE AND RUBBERGOODYEARtoday’s technologicalIn complexment.
COMPANY, Petitioner,continuing signifi-thatworld role retains

By penalizing consciouslycance. those who v.
disregard rights, punitive damagesothers’

PORTILLA, Respondent.Hortenciaprovide important imple-incentives for the
safetyofmentation critical At themeasures. No. D-3000.

time, by holdingsame those ac-accountable
Court ofSupreme Texas.societytors whose behavior considers most

outrageous, damagessuch reinforce the 22,June 1994.
acceptableofboundaries conduct and there-

by greater publicinstill trust.

this, however, systemNone of ourmeans
perfect undoubtedlyis aresome defendants—

improperly punished just wrong-as some
unjustlyare punitivedoers assessed dam-no

Thus,ages. existingI ourimprovingfavor
approach abandoning Todayrather than it.

joined attemptI would have in an to make
system wrongdoer,that more fair to the but

today’sI must vigorouslydissent from deci-

pointAs two Quest33. scholars the a andTexas Tort Fairerout. Reform: for
(pts.SystemTexas Civil JusticeMore Predictable

[regarding punitive damages]The debate 59, 245,1-2), (1988).25 Hous.L.Rev. 324 Thatintense,changed partthein 1980's as of an in, among things, statutorybattle resulted other a
well-organized, politicaland well-financed cap punitive damages greaterto the of fouron
campaign by groups seeking funda-interest $200,000.damagescompensatory Textimes or

systemjusticemental bene-reforms in the civil (1988).§Civ.Prac. &Rem.Code 41.007 The consti­
fiting themselves. tutionality that limitation is not at issue here.of

Martin,Stephen MythDaniels and Joanne and
1,Reality Damages,in Punitive 75 Minn.L.Rev. 10 does, course,writingToday’s represent34. of

fact, mid-1980's,(1990). ‘‘[s]inceIn the a ma­ speciala favor to the insurance indus-more than
jority curbingof states have enacted tort reforms applicable anytry; equally wrongdoer,it is to

Damages,punitive damages.” 78 IowaPunitive including who continue to manufacturethose
playedat 6. itself out inL.Rev. The Texas debate dangerous Theproducts. 879 S.W.2d at 25-26.

fight passage tort reform generallythe over of the 1987 majority concluded deter-has that the
package, wrongful by punitivewhich has been well documented. Sen­ conductrence of offered

sponsorship damages unnecessary just pros-ator John Montford’s of broad "tort because "theis
legislation by havingthe insurance pect beingreform” advanced sued and to defendof oneself

industry lobby groups operating compen-and other under have a substantive deterrent effect” and
quite sufficiently "powerfulLeague” satory damagestitle is described are athe "Texas Civil Justice

Barber, Id.John T. Montford & 1987 n. 21.in Will G. deterrent.”


