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Education, protectionof the of the First Amendment.”Everson v. Board 330See
504, 511,1, 15, Island, 67, 70,91 711 345U.S. 67 L.Ed. Fowler v. U.S. 73S.Ct. Rhode

Valeo,(1946); 1, 92,Buckley 526, (1952).v. 424 527,U.S. 96 828 Plain-S.Ct. 97 L.Ed.
612, 669, (1975).659S.Ct. 46 L.Ed.2d The tiffs a claim under the Es-therefore state

as such challengedfact that no “law” is tablishment of clause.Religion
precludehere does not review of defend- above,For the reasons stated defendants’

conduct, the Supremeants’ because Court granted partmotion to in anddismiss is
has ofoperationextended the the Establish- thepart.denied in To extent that the

Religion governmentalment of clause to permittedCourt amendment of the com-
authorityactivity Engelunder of law. See plaint, daysplaintiffs shall have 30 from

Vitale, 422-23,atsupra,v. 370 U.S. 82 S.Ct. the date of to amend.this Order
at 1262-63.

IT IS ORDERED.SO
allege thatPlaintiffs defendants

singledhave out “mail-order ministries” for
investigation and describedhave “mail-or­

plaintiffs’der ministries” assuch as mem­
protestorbers taxillegalof “the move­

jurisdiction,ment.” This has noCourt as
above,discussed to decide whether “mail-or­

plaintiffs’der ministries” aresuch as or are
not entitled preferentialto tax treatment. McCORQUODALETimothy West
However, to that allegedthe extent it is

v.that invidiouslydefendants discriminate be­
investigatorytween churches proce­ BALKCOM,in their Warden,Charles

on the abasis of whether church relies Georgia Prison.dure State
almost theexclusively on mails for the fur­ C79-95.Civ. A. No.
therings teachings, plaintiffsof its have

Court,Districtstated a United Statesuponclaim which relief can be
granted. Georgia,N. D.

Division.AtlantaimportantIt is distinguishto between an
investigation by defendants into the tax 21,Oct. 1981.
status organization callingof an itself a
church, hand,on the one and a burden
placed on organization professingan to fur-

beliefs,ther religious on the other hand.
Defendants theclearly authority, pur-have

7601(a)suant to 26 and TreasuryU.S.C. §
Regulations 301.7605-l(c)(3)(i) (ii),and in-§

alia,ter to inquire vigorouslyinto and in-
vestigate plaintiffs’ status as taxpayers.
But provisionsthe theof Internal Revenue
Code do not protectionsdelineate the em-
bodied in the First Amendment. The Es-

Religiontablishment of prohibitsclause
governmental amongdiscrimination reli-
gions, organizationswhether or the pro-not
fessing religionsthose are tax exempt.
And, apart exceptionsfrom narrow not rel-

here,evant “it is not business of courts to
say that religiouswhat practiceis a or
activity for one isgroup religionnot under
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Ga.,Atlanta,Myer,John R. Jack Green-
Nabrit, III, Joelberg, Berger,James M.

City,York Antho-Boger,John Charles New
Stanford, Cal.,Amsterdam, plain-forny G.

tiff.

Slaton, County Dist.Lewis R. Fulton
CountyAtty., Moye,Allen Asst. FultonH.

Dunsmore, Jr., Asst.Atty.,Dist. John W.
Atlanta, Ga.,Gen., Ga.,of forAtty. State

defendant.

ORDER

EVANS, Judge.DistrictD.ORINDA

petition corpusThis for writ of habeas
pursuant seq.,to 28 2241 et inU.S.C. §
which Petitioner seeks release from state
custody, is now before the Court on the
Magistrate’s Report and Recommendation.

Timothy McCorquodale was con­West
victed of murder and sentenced to death in

Superiorthe electric chair in the Court of
12,County, Georgia, AprilFulton on 1974.

3, 1974, Georgia SupremeOn December the
Court affirmed his conviction and sentence.

369, 211State,McCorquodaleSee v. 233 Ga.
(1974),S.E.2d 577 cert. denied sub nom.

910,McCorquodale Georgia,v. 428 96U.S.
3223, 1218, rehearingS.Ct. 49 L.Ed.2d de­

nied, 873, 190,429 97 50 L.Ed.2dU.S. S.Ct.
(1976). unsuccessfully154 He tried to ob­

court,corpus,tain habeas relief in state
138,McCorquodale Stynchcombe,v. 239 Ga.

denied,(1977),236 S.E.2d 486 cert. 434 U.S.
975, 534, 467, rehearing98 54 L.Ed.2dS.Ct.
denied, 1041, 784,434 98 54U.S. S.Ct.

(1978),L.Ed.2d 792 newand to obtain a
motion, 507,by extraordinarytrial 242 Ga.

(1978). McCorquodale249 211 thenS.E.2d
present petitionfiled the for writ of habeas

corpus attacking his andboth conviction his
death sentence.

FACTS

followingThe trial transcript reflects the
chronology: immediately prior begin-to the

trial,ning tried unsuccess-of the Petitioner
32, 40,(Tr.fully guilty plea.to tender a
State,96). plea opposed byThe was the
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dire],[duringin detail voir nei-as to whether thebeing questionthere some evidence]
I toimposed guilty England,be on a Mr. but triedpenaltydeath could ther could

Although ultimately Gentlemen,decid-plea.1 judgethe areweyoushow Ladies and
permitwould him toGeorgiathe statuteed (Tr. 468-69).guilty.

(Tr. 69-70), hedeathimpose penaltythe stated, byrevealedBriefly the facts as
his own statedrejected pleathe because of following:were thethe State’s witnessesobjection penalty.to the deathconscientious

of hisand a friendevening,One Petitioner(Tr. 72-73).
inLeroy havingwere drinksonlyknown as

then a debate betweenThere ensued with Peti-“strip”bar in Atlanta’s areaa
appropriatelycounsel as to how to handle acquain-Bonnie and angirlfriendtioner’s

pleathe which to be inscribed on thewas Dixon,hers, who was atof Donnatance
jury.2to theindictment and thus revealed on herpoint through Atlantapassingthat

signto aCounsel for Petitioner refused pointat someway Apparently,to Florida.Therefore,(Tr. 73-74).guilty” plea.“not
Leroy givenhad Don-prior meeting,to thatwas directed to entercounsel for Petitioner

drinks,havingtheyna While were$50.00.(Tr.plea “guilty”the as on the indictment.
havingLeroy upset,he wastold Petitioner(Tr. 75).74-75). HavingThis was done.

givenhad the to$50.00learned that Donnathis, however, againcourt indi-done the
argument ensuedNegro pimp.3a Anplea.accepting guiltycated it was not the

thatpositionwherein Donna either took the96).(Tr. The then decided that thecourt
any moneyher or thatLeroy givenhad notwas then thatlegal posture of the case such

money.have theshe did notthe Petitioner was deemed to “stand mute”
97-98)(Tr. equivalentand that that was to Petitioner, BonnieLeroy, Donna andThe

plea guilty.a of not apartmentgot in a cab and went to an
a female room-belonging to Bonnie andFollowing hearinga on the Petitioner’s

mate, Petitioner and Bon-and where thesuppressmotion to his confession and the
lived.selection, daughterold alsojury three-yearPetitioner’s counsel stated nie’s

arrived,following opening group, includingthe in his statement: thetheyWhen the
Linda, livingin theroommate sat downheregentlemen,Ladies and we have been

Bonnie,According “... all of aroom. totrying plead days.to guilty for two
Leroy,said to Isudden he Petitioner][the

begirlteach this not tooughtthink we toGentlemen, guilty.Ladies and we’re
Thereafter,(Tr. 499).nigger‘a lover.’”And Isimple.We know it. It’s that

clothing andPetitioner Donna’sremovedyou go throughoutthink when this trial
approximately two andperiodover a ofthroughout hearing you’lland this whole

hours, types ofperformed variousone-halfnever hear from us otherany statement
on her.4and mutilationsexual tortureweposturethan that. So that’s the are

Leroy intercourseBoth Petitioner and hadtoday.in what wit-denyWe don’t the
of theDuringoral sex with her. mostandsay. younesses are I ask togoing to
lyingandgagged,time Donna was boundplease though youeven here before we

and the roommateon the floor. Bonniesay guilty, you pleasewe’re I ask to be
watched5, Bonnie occa-goattentive I Linda and with... couldn’t into sat[the

very graphicGeorgia juryproviding 4. For and statement of1. The deter- a detailedstatute for
State,facts,ap- McCorquodale supra.capitalof in v.mination the sentence cases these see

pears onlyto cover the situation where the
guilt by jury.issue of been ahas determined the trial. TheBonnie and Linda testified at5.

(1977 rev.). foregoingSee Ga.Code Ann. 26-3102 eyewitnesses’§ two accounts of the
other,basically each al-were consistent with

thoughcustomary procedure been absentin indicated she had2. The this court is to Linda
duringpointsplea jury. theat varioussend the indictment and out with the from the room

Also,sequence. not witness theshe didtorture
strangulation.personsAll of the were white.3. indicated
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However,fromsionally responding throughto commands the witnesses. cross-exami-
State,physician byPetitioner to fetch various items. nation of the called the

testimonyPetitioner elicited that the vic-ofFollowing foregoing sequencethe
broken,actually buttim’s bones were notevents, requestgrantedPetitioner Donna’s

tendononly cartilagethat there was andgoto to the bathroom. At this time she
(Tr. 618); further,breakage physiciantheunaccompa-gaggedwas not tied or and was

medi-stated on cross that there does exist anied.
(Tr.masochismphenomenoncal known as

room,While Donna was out of the Peti- 621).
tioner he “goingsaid was to have to kill

indi-closing argumentDefense counsel’s(Tr. 509). request,her.” At his Bonnie
rectly suggested jurythe that the victimtofurnished rope. reap-some When Donna

willingly engagedhad in sadomasochisticpeared, her,strangledthe Petitioner initial-
activities and that Bon-with Petitioner8ly ropewith the and then with his hands.

testimony, suggestednie’s to the extent itdead,apparentlyAfter she was he broke
otherwise, was not credible. He then wentlegsher arms bodyand in order to fit her

say:on tointo a cardboard trunk. After an unsuc-
Yes, pointshe killed her. The evidence toforaycessful to locate a van to move the

go-saysthat and the that. We’reStatetrunk, Petitioner,the Leroy, Bonnie and the
ing getto into some of this later on....roommate apartment.returned to the Ac-

it,right gut guiltyCome to the of he’s ofBonnie,cording Leroyto Petitioner and
the crime Maybe guiltyof murder. he’spassed out on the girlscouch and the two

Judge going charge youand the is to [sic]nearbywent to a beauty parlor for Bonnie
Maybe guiltymurder. he’s of man-get (Tr. 517).to her hair done.

chargeslaughter.9 Judge goingThe is to
The strangulation physicaland indicia of you that it has to be done with malice

most6 of the various techniquestorture aforethought. ifYou’ll decide it’s malice
were byconfirmed a physician who had or not. That’s an issue I can’t decide for

the body.examined victim’s you.... Try yourin mind to ascertain
eveningThe next bodythe victim’s nude you happenedwhat believe out there and

was found on the highway.side of a The you’ll guilty.I think find him Thank
Petitioner was arrested later that night (Tr. 700-02).on you.

tip.an informant’s At 5:00 a. m. the Peti- The court on thecharged jurythe defini-
signedtioner a detailed confession which tion of murder as set forth in Ann.Ga.Code

corroborated the racial motive for the kill- 26-1101(a) (1977 rev.). chargedIt also§
ing, the fact of strangulation,the and that that
the Petitioner had had to break the victim’s presumes personlaw that a intends[t]he
arms legs getand to her into the trunk. accomplish probableto the natural and
This confession was introduced into evi- consequences personof his if aacts and
dence at the trial7 over objec-Petitioner’s uses a deadly weapon instrumentalityor
tions. in the weaponmanner in which such or

Petitioner called no witnesses and chose toinstrumentality ordinarily employedis
not to manycross-examine of producethe State’s thetherebydeath and causes

Among inflammatory parts Though explicitly6. the more 8.of Bon- Petitioner’s counsel did not
testimony argument jury,nie’s was her statement that Peti- make this to the the Court be-

pairtioner had implied bycut the victim’s clitoris with a lieves it is his statements and also
implied questionsof scissors. This was not mentioned or con- in his asked of the witnesses.

by physician.firmed the
theory, judge9. Petitioner’s advanced to the out

surrounding killing7. The jury’s presence,circumstances the confes- of the was that the was
e.,(i. voluntary manslaugh-sion passionare described in more detail in the section a crime of

ter)of this Order which deals with Petitioner’s chal- which resulted from a sadomasochistic
lenge admissibility. (Tr. 61-68).orgy gotto its which out of control.
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fixing penaltyturned a verdict the atbeing, the law pre-death of a human
presump-kill. Thissumes the intent to death.

709).(Tr.maytion be rebutted.
chargeexcepted to the on thePetitioner ISSUES

chargeit failed to include a onground that ten con-followingraises thePetitioner
Also,manslaughter. Petitionervoluntary (1)support of his Petition: thetentions in

failure toexcepted to the court’s instruct improperlycharge of the state trial court
jury rightthat the Petitioner had a tothe (2) Petitioner’sproof;the burden ofshifted

jurorscourt called the“stand silent.” The voluntary and thereforeconfession was not
gave chargeand a on Petitioner’sback evidence; (3)wrongfullywas admitted into

silent,right chargeto stand but no on vol- wrongfullyscrupled” jurors were“death
untary manslaughter given.was cause; (4) deathGeorgiafor theexcused

statute,GeorgiaPursuant to the same raciallya dis-being appliedstatute is in
jury guiltywhich found Petitioner also de- manner; (5) regional variationcriminatory

hearing,termined the sentence. In that the sentencing Georgiawithin indicatesjuryin
Petitioner introduced evidence which arbitrarilypenalty beingthe death isthat
showed that the victim awas transient (6) closing argu-imposed; prosecutor’sthe
who, although teenager, masquerad-a was trial; (7)a fairment denied the Petitioner
ing identity;under a false adult that the appellateof review de-Georgia systemthe

very duringPetitioner had been drunk the assistance of coun-nied Petitioner effective
that the vic-sequencetorture-murder and review,sel, fair sentencefundamentallya

appeartim did not to resist the acts of sex punish-suffer unusualrightand his not to
torture, upand the whenpointto the Peti- ment; (8) inadequatereview wasappellate

began chokingtioner her. Petitioner also Georgiabecause the Chief Justice of the
a the daycalled detective who testified that biased; (9) Petitioner isSupreme Court was

confession,theafter Petitioner had been not, therefore, beincompetent and should
cross,remorseful and had cried. theOn executed; (10) electrocution is a crueland

detective further stated this had occurred punishment.means of
pointat the when he had told Petitioner

Magistrate analyzedThe each of thesethey had learned the victim in fact had not
lengthat and found them lack-contentionsgiven pimp.the to a black$50.00

that the Petition being. He recommends
closing arguments duringIn thatthe objected virtuallyPetitioner has todenied.

trial,phase prosecu-of the counsel for the findings recom-Magistrate’sall of the and
tion stated his view that both counsel and mendations; therefore, a re-examination of

performed respec-the trial court had their In the discussion whichrequired.each is
tive way.functions in a commendable He follows, first Peti-the will examineCourt

say jurywent on to the also hadthat a vital relate to his con-tioner’s contentions which
make, yourcontribution to “And after deci- attacking his sen-viction and then those

sion, Appellate verythe Court will have a tence.
important (Tr. 766).responsibility.” The

vigorouslydefense Theobjected. judge, af-
DISCUSSIONhearing presenceter the matter out of the

jury, juryof the called the back and after I. Petitioner’s Conviction
characterizing “highlythe remark as im-

Jury ChargeA. Effect ofproper,” juryinstructed the to eliminate it
from thoughtheir minds “as it was never court’sPetitioner contends that the trial

(Tr. 770-71).made.” pre-couldjury theyinstruction to the that
conse-sume intended the naturalclosingThe Petitionerarguments were concluded
liftedquences impermissiblyand Petitioner’s motion for mistrial denied. of his acts

provingthe burden ofjury charged prosecutionThe was relative to determi- from the
beyond aappropriatenation of the re- essential of the crimesentence. It an element
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reasonable arguesdoubt. Petitioner also weaponsuch or instrumentality is ordi-
that juryunconstitutional narily employed produceinstructions af- to death and
fecting the burden proof therebyof can never con- thecauses death of a human
stitute “harmless por- being, presumeserror.” The relevant the law the intent to kill.

chargetions of the This presumption mayare as follows: be rebutted.
Now ladies and Igentlemen, you, personthe further instruct a willdefend- not

ant upon presumedenters the be totrial of this act with criminal inten-case with
tion,the but thepresumption mayof trier of facts find suchinnocence in his favor

uponand that intentionpresumption consideration of theremains with him
words, conduct, demeanor, motive,throughout the trial and allof the case until and
other circumstancesunless the connected with theproducesState evidence in
act for which theyour presence prosecuted.accused isand hearing sufficient to

satisfy your beyondminds gentlemen,a reasonable Now ladies chargeand I
doubt of the guilt youdefendant’s that you beyondof the of- if believe a reasona-
fense as charged in the blebill of doubt that the defendant inindictment. this
It is necessary Countyfor the atprove any priorState to time to the ofreturn
every indictment,allegationmaterial this weaponof the with the in-bill of and
indictment your indictment,to strumentalitysatisfaction named inand be- the
yond a byreasonable doubt the and with maliceproduc- aforethought, either ex-
tion of you pressedevidence before implied,would be au- or did unlawfully[sic]
thorized to find the intentionallydefendant and killguilty. the deceased as

* * * * * * charged indictment,in the youand be-
lieve weaponthe or instrumentality usedNow, the State contends that the de-

used, used,in the manner if one was wasguiltyfendant is of the offense of murder
likely death,one produceto youthenas charged in Indictment No. A-20205.

would be authorized to convict the de-personA commits murder when he un-
fendant of the offense of murder.lawfully and with malice aforethought,

consideringAfter all the facts and cir-expressedeither implied,or causes[sic]
cumstances, applying prin-and after thethe death of another being.human Ex-
ciples givenof law you charge,in in thepress intention,malice is that deliberate

youevent should find the defendantunlawfully, to awaytake the life of a
guilty murder,of the offense of the formfellow creature which is bymanifested

your be, “We,of verdict would jury,thecapableexternal circumstances proof.of
defendant,find the Timothy W. McCor-Malice shall be implied where no con-

quodale, ofguilty murder.”provocationsiderable appears and where
Now ladies gentlemen,and applyingall the circumstances of the killing show

principlesthe of law given youheretoforean abandoned malignantand heart.
Court,in charge by the I ifyou,instructsense,Malice in legalits is not neces-

from a consideration of the evidence orsarily ill will or hatred. It is the unlaw-
evidence,from a lack youof believe theful, deliberate intention to kill a human

defendant guilty,not or if there restsbeing justificationwithout or mitigation
upon your minds a reasonable doubt as toexcuse,or which intention must exist at
the guilt,defendant’s yourit would bethe time of the killing. I instruct you
duty to acquit him and the yourform ofhowever, it is not necessary that this un-

be, “We,verdict would the jury, find thelawful deliberate intention should exist
defendant, Timothy W. McCorquodale,for any particular length of time before
not guilty.”killing.the The law presumes that a

(Tr. 704, 708-11) (emphasis added).person accomplishintends to the natural
probableand consequences of his acts and challengesPetitioner the por-underlined

if persona uses a deadly weapon or in- tion of the foregoing excerpt from the
strumentality in the manner in charge. Montana,which In Sandstrom v. 442 U.S.
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510, 2450, (1979), greatkill inflict bodily upon61 39 the or to harm99 L.Ed.2dS.Ct.
Supreme shootingin a criminal case Theperson.”Court held that more than one oc-

issue, jury chargea Tyler pistolwhere intent was an curred when fired a from a
who,personthat a in-presumesthat “the law a of inschool bus into crowd students

of vol-ordinary consequences disturbance,tends the his with a wereconnection racial
untary acts” violates fourteenth amend- jeeringthrowing rocks and at the students

processment due because it shifts the bur- chargedthe court theon bus. The trial
persuasionof of intentden on the element provides person“the law that ajury that

to the defendant. facts were these:The consequencesthe of hisordinaryintends
chargedDefendant Sandstrom was with opin-The Fifthvoluntary acts.” Circuit’s

“deliberate homicide.” He confessed. At ofTyler questionion in characterizes the
jurytrial his counsel stated to the that his issue”Tyler’s specific “primaryintent as a

arguedclient the thathad killed victim but supra,trial. at 1099.Tyler,at the See
knowing-he did not or“purposefullydo so thequestionThere is a as to whether

therefore, hely”; guiltywas of a lesser Sandstrom, which was decided inholding of
expertcrime. Two witnesses had testified 1979, applies to Petitioner’s case since he

to defendant’s mental state at the time of far, questionwas in Thustried 1974. this
killing. argued jurythe to the thatCounsel has not been resolved in this InCircuit.

pluspersonalitydefendant’s disorder alco- Tyler, Appealsthe Court of found it unnec-
consumption havinghol inresulted his not itessary to resolve the issue because found

“purposefullykilled the victim and know-
particular chargethat the involved in the

ingly.” objection, judge gavetrialOver the
Tyler case was under an-unconstitutionalchargethe regardingabove-mentioned a

Supreme predatingother Court decision the
presumption of intent.

trial, Wilbur,v. 421Tyler Mullaney U.S.
Tyler Phelps, (5thIn v. 643 F.2d 1095 Cir. 684, 1881, (1975).95 S.Ct. 44 L.Ed.2d 508

1981) (on rehearing), vacating opinion at Therefore, questionthe of whether Sand-
(5th 1980),622 F.2d 172 Cir. the Court fol- unre-strom is to be retroactive remains

findinglowed Sandstrom in a similar uponThis chooses not to rulesolved. Court
charge corpusunconstitutional in a habeas issue, unnecessary forthis since it is the
case. TylerPetitioner had been convicted reasons shown hereinafter.
under a section of first-degreeLouisiana’s
murder objected-to charge quitestatute which defines as first-de- is simi­The
gree killing beingmurder the of a human lar to those struck down in andSandstrom

specific Sandstrom,“when the offender has a Tyler.10 Georgiaintent to After the Su-

presumptionscharge argu- jury10. areThe Court does note that the is factual evidence for the
ably internally consider,inconsistent. It first instructs opposingto even where evidence the

jury presumedthe that intent is under certain generally,presumption Seehas been adduced.
goes saycircumstances but then on to that H., Evidence,Agnor, Agnor’s GeorgiaW.

presumed.criminal intention cannot be But cf. However,(1976 Supp.).ed. and 1980 in§ 17-8
State, 855,Kramer v. 230 Ga. 199 S.E.2d 805 opinion, it would be inconsistentthe Court’s

(1973) (upholding inconsistency),similar over- TylerAppeals’ in towith the Court of decision
State,groundsruled on other in v. 246Hosch presumptioncharacterize the otherinstant417, (1980). Any ambiguityGa. 271 S.E.2d817 Tyl-burden-shifting presumption. Inas athanhowever,State,does not aid the since it cannot er, jury charged presumptionthe was that theany degree certainty partbe said with whichof “outweighed,”continued until it was otherwisecharge jurors controlling.of the the deemed jury inthe was bound to find accordance withjuryThe Court also notes that the was in- Tyler, supra,presumption. at 1099. Thetherebutted,presumptionstructed the could be an chargethis shifted the burden ofCourt foundapparently presentelement not in Sandstrom. persuasion. Leaving legalaside niceties notFurther, Georgia Supremethe Court has ruled by jury,apt appreciated a the seesto be Courtcharges presumptionsthat on rebuttable in only Tyler chargethethe difference betweenper-criminal do thecases not shift burden of degree.presented of Theand that here as one269, 270,Moore,suasion. See State v. 237 Ga.

juryTyler charge emphatically directed the to241, (1976); Washington227 S.E.2d 242 v.
presumption it was out-follow the unlessState, 651,Ga.App. (1977).142 236 S.E.2d 837

evidence;by chargeweighed other the instantGeorgia’s approachThis is consistent with that
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thedisapproved inviting jurystill to find his clientpreme specifically itsCourt
guilty voluntary manslaughter,Hosch v. which inGeorgiafurther use in courts. of

State, 417, (1980). intentGeorgia246 271 817 If includes the element ofGa. S.E.2d
aforethought) just aslanguage charge (thoughthe is the control- not malicethe of

here, may first-degree Petition-ling factor Petitioner’s attack does murder.11 Given
However, admission, and fact that neitherwell be meritorious. the Court er’s the

argument,facts statements to the courtuniquefinds that under the somewhat counsel’s
here, to of witnessespresented language charge any questions anythe of the nor the

that Petitioner con-controlling remotelyis not the consideration. even hint
disputed,be the Courtsidered intent toopinion,In the Court’s the trial

that conduct so effective-finds Petitioner’sstrategy by more radi­employed Petitioner
meeting its burden ofly aided the State incally relieved the State of its burden of

persuasion on the issue of intent that hepersuasion chargethan did the court’s on
complainheard to of thecannot now bethe of intent.presumptionrebuttable

mildly burden-shifting chargeeffect of theKnowing that the evidenceState’s was
Thus,involved here.12 Petitioner was notoverwhelming highlyand inflammatory,

prejudiced by charge.thetakingand into account the fact that the
jury sentencing foregoingtrial would also be the the isimplicationThe of

First,jury precedentmade a decision to admit two-fold. under the of this—Petitioner
guilt, garner Circuit,sympathy jury charge sup­and whatever could willan erroneous
thereby openingbe obtained. In his courtportstate­ collateral attack on the state

closing argument,ment and his judgment only chargePetitioner’s if the “so infected
jurycounsel stated to the his client fundamentallythat the trial as to render it un­

guilty. point Here,was At closing Tyler,one in the at for thesupra,fair.” 1100.
argument, stated,justhe stated that his client was reasons the Court finds that the
“guilty althoughof the crime chargeof murder” at did trial fun­not render Petitioner’s

subsequenta point suggestionthe Secondly, possiblewas unfair. it isdamentally
“maybe guiltymade he’s manslaughter.”of in limited circumstances for constitutional

Viewing defense counsel’sremarks most fa­ error to be The holds thisharmless. Court
Petitioner,vorably to defense counsel was is one of those instances.

however,person:thing emphaticallystated the same less ble if thereand should have
accompanying pre-with no provocationinstruction that the been an interval thebetween

sumption merely jurywas evidence for the to killingand the sufficient for voice ofthe
Therefore, Tyler chargeconsider. since the heard,humanityreason whichand to be of

persuasion,was held to shift the burden of the jury judge,the in all cases shall be the the
Court concludes this one did too. killing be re-shall attributed to deliberate

alteringifEven it is not viewed as the basic venge punishedand be as murder.
persuasion, chargeallocation of the burden aof (1977 rev.).Ga.Code Ann. 26-1102§flatly stating presumes” anythat the “law fact Involuntary manslaughter is defined as fol-objectionable gives heavy-handedis where it a lows:party by presumptionassist to the favored the (a) person involuntaryA commits man-meeting persuasion. par-in its burden of The slaughter in the commission of an unlawfulpresumption nothingticular involved here is

act when he causes the death of anotherany jurormore than a statement of what would so,being anyhuman to dowithout intentionThus,instinctively anyway. impartsknow it
by the commission of an unlawful act otherhelpful legal jury,principleno to the while

felony.than alending qualifiedthe court’s endorsement to the
(1977 rev.).Ga.Code Ann. 26-1103§prosecution’s case on the element of intent.

Voluntary manslaughter11. is defined as fol- facts,As12. noted in the statement of Petition-
lows: chargeer’s counsel did ask the trial court to the

person voluntary manslaughterA commits silent,jury righton stand whichhis client’s to
hewhen causes the death of another human However,the thiscourt did. the Court reads

being, under whichcircumstances would oth- strategybeing toas consistent with Petitioner’s
murder, solelyerwise be if he acts as the jurors sympathetic possiblefeelmake the as assudden, violent,result of a and irresistible jurypersonally,toward him since the samepassion resulting provocationfrom serious decidingwould be one the sentence.passionsufficient to excite such in a reasona-
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18,California, AdmissibilityB. of Petitioner’s Confes-386 U.S. 87ChapmanIn v.
824, sion(1967),17 705 the Su-L.Ed.2dS.Ct.

before constitutionalpreme Court held that the full and accurateadoptsThe Court
harmless, it becan be held musterror pertinentof facts to Petitioner’sstatement

beyondto be harmless a reasonableshown confession, as set forth in thearrest and
Here, arguesPetitioner that a bur-doubt. Magistrate’s Report and Recommendation

on an of aden-shifting charge element 9, 1980, For conve-January pp.of 5-11.
can never be harmless error. Thiscrime reference, the statement of facts isnient

by Supremethequestion was not resolved set out herein as follows.
decision,in the but ratherCourt Sandstrom ******

Sandstrom, supra,expressly open.was left
19,1974,JanuaryAt 1:00 a. m. on Sheriff526-27, 2460-2461.442 at 99 S.Ct. atU.S.

Douglas County, Georgia, re-Earl Lee ofPhelps,v. F.2d 1371In Hammontree 605
telephoneceived a call from an informant(5th 1979), Appealsthe Court of for theCir.

(FT-II-yearsfor fivewhom he had knownburden-shiftingaFifth Circuit held that
104, 116).14 bodyLee knew that a woman’scharge required reversal of the district

Countynearby Claytonhad been found incorpus,court’s denial of the writ of habeas
(FT-II-131). As a result of what the infor-thougheven there was evidence in the rec-

Sandy—mant —she has identified herself asindependent presumptionord of the tainted
telephone, he hurried tosaid to Lee on thesustain The ofto the conviction. Court

office to meet her. wanted to talkhis SheAppeals giveheld that the failure to a
girl,about the murder of the Donna Marieharmless,proper charge was not “since the

(FT-II-Lee hertapedDixon. statementmightverdict have resulted from the incor-
117-18). Sandy toldIn the statement Sher-Hammontree, supra,instruction.”rect at
iff Lee what she had found out about the1380, quoting ofUnited Brotherhood Car-

girlthe murder of thecircumstances ofStates,penters & Joiners v. United 330 U.S.
body justwhose had been discovered in395, 409, 782,775,67 91 L.Ed. 973S.Ct.

Clayton bywas about it aCounty. She told(1947).13
Aquarius Lounge.waitress at the She

interpretsThis the HammontreeCourt (FT-II-126).as Bonnie Bonnieknew her
ofweightdecision to mean that mere the Wes, paramour,said her live-inhad that

to anrespectevidence with element of a femaleseventeen-year-oldkilled the white
facially (unconstitution-crime cannot cure a belong-given moneybecause she had some

ally) charge element.deficient on that ing to Wes and a friend of his to her colored
Here, however, weightmore than the of (FT-II-126). Sandy told thepimp Sheriff

noted,evidence is involved. As Petitioner’s she Bon-exactlythat knew where Wes and
negatedstrategy materialityown trial the provided theynie could be found were

of intent as an issue. The Court finds (FT-II-127).a. m.picked up before 4:00
beyond a reasonable doubt error inthat the Although she did not know where Bonnie

charge findingthe was harmless. This is lived,Wes knew Bonnieand she that
based on his counsel’s statements as to his LoungeAquariusworked at the and that
guilt, together with a review of the entire Mike’s,hung right doorWes out at next to

transcripttrial Peaches,which reflects no conduct of motorcycle gangthewith Outlaw
Petitioner or his counsel inconsistent with (FT-II-127). All of these establishments

guilt,Petitioner’s admissions of and abun- are in the Peachtree-Tenth Street area of
Atlanta,support findingdant evidence to a of in- re-Georgia, commonlya locale

Strip.” Sandytent. to “The relatedferred as

headnote, course,stating part the13. The notes headnote 8 This of is not a ofCourt No. that
jury Appeals’ opinion.Court ofunconstitutional instruction on an“[a]n

element of the crime can never constitute
transcript hearingHammontree, supra, is to of the14. Reference theharmless error.” at 1372.

by Magistrate.held the
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Sgt.the of ofAquarius onlythat worked at the on office Pharr the AtlantaBonnie
(FT-II-130). Wes Department (ST-B-196)15 (FT-II-weekends She described Police

as California and thatbeing 156,from said Wes 163-64). listenedAfter Pharr to Sher-
inand Bonnie lived a house in Atlanta tape,iff Lee’s he told Detective Landrum to

(FT-II-129,132). Sandy had seen Wes and “strip”the see what hego to area and could
nighton thetogether ThursdayBonnie that (ST-B-197). testified thatfind out Pharr

SandyBonnie had told of the murder. he felt that the information he had was
met,theyWhen Wes at first acted as bringto Wesenough ask Landrum to in for

137).though (FT-II-134,he were afraid interview, he did notan but he said feel
bar, but be-Wes left the the conversation that he had sufficient evidence for a war-

Sandytween and Bonnie continued. (ST-B-196-198).1rant
story killing,of theBonnie’s as related to Landrum that he wasDet. recalled called

Sandy, ofwas full detail. In addition to 2:30into Pharr’s office at about a. m. and
insight (FT-providing an into the motive that an informant Sheriff Lee hadtold of

126), thatshe stated she had witnessedII— provided theinformation that homicide
torture, assault,sexuallyWes and beat the presently being by Claytonthehandled

pushstranglefemale and then her and her County DepartmentPolice had occurred in
(FT-II-tohead back hard break her neck Further,Citythe of he wasAtlanta. told

127). Bonnie further told thatSandy after information,according peo-that to this the
girl,Wes had the both ofkilled he broke involved went names ofple by first Wes

legs bodyher arms so thatand the could be (ST-B-211). Landrumand Bonnie said he
fitted (FT-II-136). Sandyinto a be-trunk “strip”gowas asked to to the to see if he

appearedlieved Bonnie because she to be find anycould out further information
(FT-II-136).scared as told her storyshe

about the case. had worked theLandrumSandy’s accompaniedbrother had her to the
area a familiar“strip” lot and was with twoAquarius Lounge. pointAt one Bonnie

people having these names. He hadfirsthelpasked that brother loadthe Wes the
(ST-spoken telephoneonce to Wes on the(FT-II-137). Later,body Bonnie called her

B-212, 215).home Sandyand came back and thattold
in “strip”‘When Landrum arrived theWes taking bodyand another were the out

area, spokehe with an informant of some(FT-II-138).of apartmentthe then She
a year’s acquaintance.one and half Thebeingadded that it was supposedly taken

toldAirport,somewhere around the source him that Bonnie Succaw andAtlanta
partially Clayton County (FT-which is in McCorquodale perpetratedWes had the

11-128, 131). Further,homicide. saidthe informant that
apart-the murder had at Bonnie’soccurredinformation,furnishingPrior to this

(ST-on Moreland in Atlantament AvenueSandy providedhad the Sheriff with infor-
B-212). He added that he had seen McCor-mation which on more than one occasion
quodale night.on the Instrip that aboutprosecution.had burgla-resulted in In one

McCorquodale15 or 20 minutes he locatedcase,ry her information had inresulted the
Loungeat Peaches identified him forandissuance of a search warrant which was

the detective.used to stolen property.recover At other
goodtimes the information was forfound approachedLandrum and officeranother

(FT-II-141, 144).leads and so forth McCorquodale theyand told him that would
talkdebriefing policeAfter like to to him at thethe of the informant down sta-

concluded, (ST-B-213).was Lee tioncontacted the Atlanta Landrum said that
Department McCorquodalePolice and Clayton County theythe asked were inter-why
DepartmentPolice arranged meetingand a him that itested in and was told concerned

in Atlanta. He came quickly to Atlanta the homicide. testified at theLandrum mo-
and played tapethe for suppressthe detectives in inhearingtion to state court that

transcript.15. to theReference is trial



419

gave voluntarilyand also thevoluntarily came with statementMcCorquodale then
(ST-B-243, 245). appearedTo Pharr heofficers and that he was not handcuffedthe

(ST-B-208).cool and collected(ST-B-214). route, McCorquodale wasEn
(ST-B-rightsadvised of his constitutional statement,gave the Land-­After Succaw

226). All this occurred after 2:30 a. m. again,McCorquodalerum talked to and at
(ST-B-226). speakto topoint, petitionerthat the asked

660).(ST-B-156, Whenthe detective aloneatMcCorquodaleLandrum and arrived
room,the other had left the McCor­officersa.police headquartersthe at about 3:00 m.

quodale told Landrum he had killedthat(ST-B-193). warningA and waiver of
girl. simplethe this assertion andHe maderights Scap-form was filled out. Detective

of how he hadthen went into the detailsdefendant,poticio went over it with the and
generally what had tran­killed her and(ST-B-187).signed by petitionerit was the

(ST-B-220, 661).spired apartmentat theMcCorquodale appeared Sgt.When before
givingWhile was his verbalMcCorquodaleoffice, sergeantPharr in the detective’s the

statement, there were no other distractionsthoughtsaw what he were blood stains on
in,(ST-B-661). typistThen a was calledpetitioner’s clothing,the heand so instruct-

prepared.a wasand written statement(ST-Scappoticio clothinged to remove the
During McCorquodale’sthis time conversa­B-195). policeThe tried toofficers find

drifted,tion and he and Landrum talkedclothing McCorquodale,for but since the
things.about a number of He asked to seesmall,garmentsavailable were too so [sic]

Bonnie, and Landrum told him that hegiven (ST-B-188).he was a blanket
they got throughcould as soon as with the

After Landrum arrived at the station (STB­preparation the statementof written
with McCorquodale, Sgt. Pharr instructed -252).2­ During the time that the written
him go “strip”to back out to the and pick dictated,statement bothbeingwas McCor­
up (ST-B-216).Bonnie Succaw He located quodale cupsand Landrum had several of

Succaw,Mrs. they po-and returned to the coffee, blackjackthey playedand with a
lice station she gave completewhere a deck of cards that was found in the desk.

(ST-B-216).statement During this time Landrum to relaxsaid that this seemed
McCorquodale was seated with Pharr and (ST-B-221).McCorquodale

(ST-B-216).other officers in another area pertinent McCorquo-toA few final facts
At the time McCorquodalethat was tak- ofdale’s arrest and the introduction his
in,en he had drinking.been Landrum said statement should be At the federalnoted.

petitionerthat had a can of beer in his hand Magistrate, Di-hearinghabeas before the
(ST-B-228).when he first saw him He and Alyse Singletonane testified that she had

other officers smelled the odor of alcohol on McCorquodalebeen with at the time that
McCorquodale (ST-B-161, 204, 227). In Lounge.Landrum took him from Peaches

opinion, McCorquodaleLandrum’s was not byShe said that he was handcuffed the
(ST-B-228),drunk although McCorquodale prior beingofficers to taken from the area

being (ST-B-243).denied entirely sober (FT-I-180). hearingAlso at this Landrum
During the suppress hearingstate motion to for the first time characterized his confron-
he said that he mugs McCorquodale loungehad had three or four tation with at the as

tequila night (ST-B-242).of that an arrest.How-
ever, at the hearingfederal habeas he testi-

havingfied to plusfour or five beers two opinion Sgt. by1 This of Pharr was elicited
duringdefense counsel on cross-examination themugs tequila (FT-III-beer full of and ice

suppress hearing.state tomotion55). 2 give anyMcCorquodale said that he did not
statement until he was told that he could not seeMcCorquodale admitted hethat was able
Bonnie until he did.to walk policeinto the station under his

$ $ $ * *sfepowerown up byand that he sat himself
(ST B-249). Recommendation,He said voluntarilythat he Magistrate’s Report and—

9, 1980,removed his clothes when at 6-11.Januaryasked to do so
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required probablethat his confes­ establish the cause. SeePetitioner contends
856,Hyde,at trial. He v. 574 F.2d 863wrongfullysion was admitted United States

(5th 1978).policeto the wasargues that his statement Cir.
it obtained as theinadmissible because was that the seizureHaving determined

direct an unlawful arrest and alsoresult of lawful, theby policeof Petitioner the was
involuntarywas inbecause his statement must whether Petitioner’sCourt now decide

which itlight of the circumstances under voluntary the circum­confession was under
allegeswas He that his warrant-­obtained. Peti­stances in which it was obtained. The

itless arrest was unlawful because lacked drinking immediately priortioner had been
probable cause. The record indicates that being custody by police.intoto his taken

uncertaintythere is some as to whether orAlthough he testified that he had four
actuallyPetitioner was “arrested” before he mugs tequilaoffive beers as well as two

policewas taken to the station or whether ice, testimony indicatingis no theand there
policehe was taken to the foronlystation effect of his alcoholic intake on his volun­

However,questioning. pointsas Petitioner thetariness. There is no indication of
out, Supreme Dunawaythe inCourt held v. length of Petitioner had been drink­time

York, 200, 2248,New 442 99U.S. S.Ct. 60 that he wasing, althoughand he testified
(1979),L.Ed.2d 824 that whether a formal sober,entirely he admit that he wasnot did

not, policearrest has oroccurred the must policeable to walk into the station under
“probablehave in­takingcause” before an was able to sitpowerhis own and that he

dividual involuntarily policeto the station
up without assistance. Petitioner had been

questioning policefor because such conduct questioningrights priorinformed of his to
constitutes a “seizure” for fourth amend­ Arizona,required byas Miranda v. 384 U.S.purposes.ment agreesThis Court with the 436, 1602, (1966),86 16 L.Ed.2d 694S.Ct.Magistrate findingin that there was suffi­

givenand he indicated at trial that he hadprobable justifycient takingcause to the of
voluntarily. police,The■hisoral statementcustodyPetitioner into awithout warrant

noticing appearedwhat to be bloodstains onas Pugh,allowed under Gerstein v. 420 U.S.
clothing, requestedhis that he remove his103, 113, 854, 862,95 43 L.Ed.2d 54S.Ct.

clothing and at trial Petitioner admitted(1975) and cases cited therein. The decision
complied requestthat he with said vol­hadto take Petitioner into custody was based

untarily. given putHe was a toblanketon policeinformation received from two
keptaround himself which he on for atactinginformants independently. The first

he at theleast four hours while remainedinformant who policecontacted the had
there,police station. While Petitioner wasprovided reliable pastinformation in the

police inbrought girlfriend,the his Bonnieand on gave specificthis occasion details
Succaw, duringquestioning,for or afterconcerning possiblethe crime and the sus­

began weep presence.which in hisshe topects police. informant,to the The second
During preparationthe of Petitioner’s writ­byalso known pastthe authorities and a

statement,ten he asked to see Bonnie andinformation, policesource of told the who
was told that he could not see her untilhad committed the crime and where it had
preparation writtenof his statement wasoccurred, and then led them to Petitioner
complete.and identified him. Under these circum­

Estelle, (5th Cir.),stances, Jurek v. 593 F.2d 672provedthe informants themselves
grounds rehearing,rev’d on other 623credible and ontheir information reliable as

(5th 1980) banc),required Texas, 108, (enF.2d 929 Cir. cert.by Aguilar v. 378 U.S.
1509, 1001, 1709,denied,84 68(1964).S.Ct. 12 L.Ed.2d 723 450 101 S.Ct.Al­ U.S.

denied,though (1981)the 450provided byinformation either 203 and cert.L.Ed.2d
1724,1014,informant alone 214may enoughnot have been 68 L.Ed.2d101 S.Ct.U.S.

probable cause,to create conjunction (1981), provides proper analysisin the for the
with the provided byinformation the other confession in“voluntariness” of Petitioner’s
informant, Jurek,the total effect was recognizedsufficient to this case. In the Court



421

Reck, yeara the 19 old defendant was men-police questioningthat all has coercive
questioning participa-in totallyelement but that such results retarded and confessed

involuntary onlyanswersconstitutionally beingtion in a murder after held incom-
pressure givethe on the defendant to interrogated by groupswhen ofmunicado and

an answer becomes too insistent. There are police nearly daysofficers for four while
improper aspects pressure;two of such it sick Theinadequatelyand faint and fed.

may mayresult in unreliable answers and it hospi-defendant in Jackson confessed at a
principles underlyingoffend the the fifth tal after considerable loss of blood and soon

byamendment’s self-incrimination clause Jurek,drugs. Ingivenafter he had been
coercing speak againstthe defendant to his the defendant had limited verbal intelli-

noted,or her will. As the inCourt Jurek gence, was arrested at one o’clock in the
aspectsan examination of these two in de- morning and taken from his home without

termining voluntariness must be onbased shoes, kept familya shirt or was from his
the totalityeffect of the of the circum- given attorney forty-and not an for at least
stances on the will.defendant’s This Court hours, amongsttwo was moved three towns

presentfinds that the circumstances in the during period,several times that and was
case did not undermine reliabilitythe of brought magistratenot before a until twen-
Petitioner’s statement. Petitioner did not ty-one hours after his arrest.

anyhave handicapsmental or lack of intel-
in presentThe additional factor the caseligence particularlythat would make him

havingof Petitioner’s to remove his outersusceptible to suggestionsthe influence and
clothing being given onlyand a blanketof others. was drinkingNor Petitioner’s
with which to cover himself for the four orprior being by policeto his seized the of

policefive hours he was the stationat doesmagnitudesuch thoughtas to limit his
any potentiallynot contribute to coercivestation,processes policewhile he atwas the

atmosphere. allegenot thatPetitioner doesbyas evidenced his at thedemeanor station
police requested clothingthe his for thehis ability give descriptionand to a detailed

purpose makingof him feel vulnerable norof the surroundingevents the crime. The
takingdoes he assert that the of his cloth-totality of the circumstances therefore did

ing himcaused such discomfort that hisnot cause Petitioner’s statement to be unre-
fact, po-resistance was weakened. In theliable and his confession was in fact relia-

legitimate wantinglice had a reason for hisble.
bloodstains,clothing, apparentto test the

questionThere remains the of whether
appears they givenit would haveand thatthe freely given.confession was Petitioner

theyhim other clothes to wear but 'hadargues that the circumstances surrounding
nothing that would fit him.interrogationhis custodial overwhelmed his

byThe other circumstances raisedwill and him makingcoerced into his con-
not, conjunction withPetitioner do in thosefession. The Court has noted that Petition-

mentioned,already create a coercive atmo­er’s policemental faculties at the station
sphere. policeThe failure of the to imme­were not by consumptionhindered his of
diately promptlyor take Petitioner before aalcohol during period priorsome of time to
magistrate or convenient officer forotherbeinghis custody.taken into His arrest or
issuance of a warrant was not coercive.“seizure” has bybeen found this Court to

(1978 rev.) requiresGa.Code Ann. 27-212§have been ques-lawful. The intermittent
in thethat a case of a warrantless arresttioning of periodPetitioner over a of sever-

must be taken before the mostal offenderby policehours different officers was not
delay”convenient officer “without for is­excessive or abusive and does not come

warrant, lawGeorgiaclose suance of a but underpressuresto the coercive found in
Pate, 433, 1541, provisionReck is notstatutoryv. 367 the fact that thisU.S. 81 S.Ct. 6

(1961); Denno, compliedL.Ed.2d 948 with of itself render anJackson v. 378 does not
368, 1774, voluntaryU.S. 84 12 otherwise confession inadmissi­S.Ct. L.Ed.2d 908

(1964); Jurek, 636,State,supra, Ga.App.In 109593 F.2d 672. ble. See Blake v.
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to Bonnie norviewed as an effort exonerate49, sub nom. Blakecert. denied137 S.E.2d
281,924, improperanpresence85 13 her be seen asGeorgia, 379 S.Ct. canv. U.S.

Although Supremethe statement. Petitioner(1964). inducement for hisL.Ed.2d 337
do indicate to herbycited Petitioner to see Bonnie or talkrequestCourt cases did not

arrested policetake an offender thealreadythat failure to arrived atuntil she had
magistrateawithout a warrant before verbally confessed.and he hadstation
time afteramount ofwithin a reasonable by policerefusal to allowTherefore the

factor, to be considered inthe arrest is a oraluntil hisPetitioner to talk to Bonnie
confession,adetermining voluntariness of writing had noputhad been intostatement

delays beforelengthythose cases involved Thisdecision to confess.effect on his
Clewis v.the defendant confessed. See wasstatementfinds that Petitioner’sCourt
1338,Texas, 707, 87 18386 U.S. S.Ct. freely givenonly reliable but was alsonot
Colorado,(1967); Gallegos v.L.Ed.2d 423 totality of the circumstanc-considering the

1209,49, 8 L.Ed.2d 32582370 U.S. S.Ct. Jurek,therefore, supra, 623underes and
560,Arkansas,(1962); Payne v. 356 U.S. 78 929, admissible.voluntarywas andF.2d

844, (1958); v.2 975 and FikesS.Ct. L.Ed.2d
191, 281,Alabama, 1352 77U.S. S.Ct. II. Petitioner’s Sentence

(1957). hisPetitioner madeL.Ed.2d 246 Propriety JuryofA. Selection
police beingthe after in custo­statement to

byattacks his death sentencePetitionera ordy dayseveral hours and not halffor
prospectivealleging that at least seventeendelayThe inlonger as in the other cases.

removed fromjurors systematicallywerepresent mag­not of sufficientthe case was
conscientiousjury panelhis due to theirnitude to weaken Petitioner’s resistance.

such re-against capital punishment,viewsSupreme Georgia,The Court of in McCor­
v.being Witherspoonviolation ofmoval inState,quodale supra,v. noted that Petition­

1770,510,Illinois, 20391 88 S.Ct.U.S.er a hear­rightwaived his to commitment
(1968). Witherspoon,776 In theL.Ed.2ding in this case.

cannotheld “that a sentence of deathCourtplayingThis the ofCourt also finds that
jury imposedif that orcarried out thebepoliceone of the officers andcards between

excludingbyit was chosenrecommendedduring period questioningPetitioner the of
theybecausesimplyveniremen for causeby a varie­questioningand the intermittent
pen-general objections to the deathvoicedty policeof officers over several hours was

religiousexpressed conscientious oralty orweighingnot “in theof such effect that
against infliction.” 391 U.S. atscruples itscircumstances,”of the Petitionertotality

However,522, the Court88 at 1777.S.Ct.independentwas unable to “an andmake
following:Witherspoon did note theinwill, pos­informed choice of his own free

the[Njothing say today uponwe bearsso,sessing capabilitythe to do his will not
to a defendantpower of a executeStatebeing pressures and cir­byoverborne the

whichby jurydeath a fromsentenced toswirlingcumstances around him.” Jurek v.
were in fact ex-onlythe veniremen whoEstelle, 929, 937, (5th623 F.2d 941 & n.7

madefor cause were those whocludeddenied,1980) (en banc), cert. 450Cir. U.S.
(1) wouldunmistakably theyclear that1001, 1709, (1981)101 68 L.Ed.2d 203S.Ct.

against impositiontheautomatically vote1014,denied,and cert. 450 101U.S. S.Ct.
regard tocapital punishmentof without1724, (1981).68 L.Ed.2d 214

atmight developedthat beany evidenceques-The Court finds further that the
them, (2)orthe trial of the case beforetioning presencein ofof Bonnie Succaw the

pen-the deaththeir attitude towardthatpriorPetitioner to his written statement did
makingfrom analty preventwould themimpropernot an influence or aconstitute

decision as to the defendant’simpartialimplied promisedirect or that would de-
guilt.stroy the voluntariness of Petitioner’s con-

n.21, (em-at 1777at 522 88 S.Ct.Bon- 391 U.S.fession. His written confession after
original).ingave police phasisnie the her statement cannot be
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standing.were whoEverybody waschallenged portion juryThe of selection
as follows:proceeded standing.

(Questioning prospective jurors byof This is addressedTHE COURT: to
State)for the standing,counsel butones who are whothe

I have not come forward?gentlemen,Ladies and want to ad-
now,you questionsto three and ifdress This is addressedMR. ENGLAND:

is,toyour questionanswer the first juror who has not come for-everyto
yes, you please yourwill stand. If byward but who has indicated stand-

no,question youanswer to this is will conscientiously op-ing, youthat are
please remain seated. posed capital punishment.to

question youThe is this. Are consci- youthis. Would al-questionThe is
entiously opposed capital punish-to your opinion capital punish-low about

you’re conscientiously op-ment? If being a fairprevent youment to from
will,posed capital punishment,to if you impartial juror guilton the issue ofand

please youstand. If are not conscien- distinguishedor innocence as from the
opposed capital punishment,totiously would,punishment? youissue of If

remain seated. please stepyouwould forward.
right, jurorsAll now all the who are please,If in relation toyour Honor

conscientiously opposed capital pun-to gentlementhese ladies and who have
ishment, please stand. Now ladies and stepped responsein theforward to
gentlemen, youthose of who are stand- questions, respectfullyI would move to
ing, standingthose who are and who theyCourt that allowed to bethe be

by doing youhave indicated so that are excused for cause.
conscientiously opposed capital pun-to please,MR. RIDLEY: If the Court
ishment, youI’d like to address to two object beingwhich theirto we would to

questions. youradditional If answer to objectionexcused. We make the for
is, yes,either of these questions I’d like every juror standing,each and who is

to, would,you please simply upif step objection; objectthe same we would to
to the rostrum. beingthem excused for cause.

If your ques-answer is no to both objec-THE COURT: Overrule such
tions, please youthen remain where tion.
are.

(Tr. 278-81).
questionThe first youis this. Would

therequest questionPetitioner made no toallow your opinion capital pun-about
jurors theybefore were excused.prevent you votingishment to from for

case,penalty regard-the death in this ofPetitioner contends this method
less of what the evidence was? not,identifying jurorsthose who will under

object.MR. RIDLEY: I That’s not circumstances,any impose penal­the death
proper question.a hety improper. Specifically,is contends

Yes, proper response questionsMR. ENGLAND: it is a that a nonverbal mass to
question, your please.if Honor not make itcapital- punishmentabout does

“unmistakably respondingclear” that eachyour yes question,If answer is theto
juror automatically againstwill vote theplease step forward to the rostrum.

Wither-­penalty.death Petitioner claimsyou your opinionWould allow about
requires questioning ofspoon individualcapital punishment prevent youto

juror byeach the court or counsel.votingfrom penaltyfor the death in
regardlessthis case of the evidence? inargument,Assessment of Petitioner’s

And would the others still remain view, turns on one’sprimarilythe Court’s
standing; those standing.who are nature, including in-assessment of human

jurorsLet me tend to act dur-question terpretationaddress this last to of how
the gentlemen experi-other ladies and who In the Court’sing jury selection.
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ence, jurorsof thesesetting responsecourtroom tends to rein- had stood earlier inthe
questionsto the discussed above.peopleinclination of most notforce the to

single group setting.out in athemselves colloquyThe with Miss Woodlief was as
observation,Given this the Court believes it follows:

take some measure ofdoes conviction for a BY MR. ENGLAND:
juror to stand in announcement of his con- Woodlief,Q you say you’reMiss

objection penalty,scientious to the death at what?
least in those cases where the number of representativeA I’m a sales for Gil-
jurors responding (standing) greatis not so lette.

proportionin to presentthe total number Q company?The razor blade
pressure jointhat there is tacit to the A Yes.

standing group. Although transcriptthe Q you juryHave served before on a in
precisedoes not indicate the number of a criminal case this week?

jurors presentwho were during jury selec- A This week.
tion, the Court deduces that it was some- Q you recognize anyoneDo at the
thing (Tr. 276-446).16in of personsexcess 60 other table?

persons responseNineteen rose in to the A No.
prosecution’s request opposedinitial for all

Q you impartialWould be fair and incapital punishmentto to rise. Four of case, law,go bythis the evidence and thecould,these ultimately decided that they your speaklet verdict the truth on that
circumstances, imposeunder some the death basis?

penalty thus theyand were not stricken for
A Yes.

cause.
Q you really capitalDo believe in

Taking into account the numerical ratio punishment?
here,involved and the fact that the State’s A No.

follow-up questionstwo standing jur-to the Q You don’t?
ors required those opposed to the death No, I beingA don’t. It’s different
penalty to take positive (/.further action e. faced, know,you discussing capital pun-
stepping again)forward to declare their sendingishment and someone to the elec-
opposition to the penalty,death the Court tric chair.

procedurefinds that the is not deficient THE COURT: You didn’t understand
Witherspoon.under While it would have question posed youthat was to awhilethe

been error judgefor the trial to refuse ago?
Petitioner the opportunity to further voir Yes,THE JUROR: I did at time.that

standing jurors,dire the it was not error for thoughtI that under certain situations
the court to fail to conduct an individual possibly myself,and to rationalize this to
voir dire of standing jurors.the In summa- sitting observing,but here and I don’t
ry, the Court finds that jurorsthe fifteen it, reallythink I could do I don’t.
who were excused did make it “unmistak- right, Ridley.THE COURT: All Mr.
ably they againstclear” that would vote the groundsThat’s for excusal for cause.
death penalty no matter what the evidence may (Tr. 400-01)You be excused.
showed.

The withcolloquy immediatelyMr. Kidd
Petitioner followed that withfurther claims that Miss Woodlief and wastwo

particular as follows:jurors, SylviaMiss Woodlief and
Kidd,Mr. Allen were improperly excused BY MR. ENGLAND:

after individual voir dire of each of them Q Kidd, youMr. I couldn’t tell where
was by prosecution.conducted the Neither worked.

jurors individually questioned prior16. Three were excused for bias based on to selection of the
prior case;knowledge jury.of the facts of the 15 The record is silent as to whether addi-

inability prospective jurors, partici-were excused for cause based on to tional who did not
impose-the dire,penalty; jurors pate present.death 49 were then in voir were
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case,Company. you mayA Powell View THE COURT: In that
be excused.Q A nursing home?

objectionA MR. RIDLEY: the sameMayYes.
noted?beQ youHave served before in a crimi-

nal case? (Tr. 402-04)THE COURT: Yes.
A No. opinion, jur-Court’s both of theseIn the
Q you recognize anybodyDo at the unmistakablyitultimatelyors did make

table?other theyclear could not vote for the deaththat
A No. penalty. Though they indicate some initial

aQ you impartialWould be fair and line” isequivocation, unequivo-the “bottom
juror just yourin this let verdictcase and Further,cal. the knows from observ-Court
speak the truth based on the evidence judgeing voir dire that the trial often must
that comes out court and the law thatin ajudgmentsmake as to whether or not

gives you?his Honor juror itprospective really means when he
A Yes. says something. This believes someCourt
Q you really capitalDo believe in is due ofjudgmentdeference the the trial

punishment? jurors theyjudge, who heard these two as
positionsA thatTo a stated their reconsideredcertain extent.

they imposewere that could not the deathQ To a certain extent?
penalty anyunder There-circumstances.Yes,A sir.
fore, rejects argu-the Court Petitioner’sQ Do thereyou feel are eases where

Mr.ment that Miss Woodlief and Kidd wererighttheunder evidence it would be a
excused,improperly Courtas the does findjustand verdict?

they respective positionsthat made theirWell,A way.in a
unmistakably clear.Well,Q down,itwhen comes like the

said,ladylast a pointfrom theoretical to Petitioner claims he wasalso enti­
vote,jurorwhere a would be asked to do tled, under the sixth and fourteenth amend­

you you reallythink forcould never vote ments, amongselect those prospec­to from
the death nopenalty matter what the jurors admittedlytive who were unalter­
evidence was? ably penalty.to theopposed saysdeath He

No,A sir. right group represent­his to select from a
Q You youdon’t think could? ing a true of the communitycross-section
MR. yourENGLAND: If please,Honor argumentabridged.has been This has

I believe it should be excused for cause. upon adverselybeen ruled to Petitioner in
THE You say youCOURT: never 582,Spinkellink Wainwright,v. 578 F.2d

regardlesscould vote for it of the circum- denied,(5th 1978), Spenkelink596 Cir. cert.
stances? 976, 1548,Wainwright,v. 440 99 S.Ct.U.S.

No,THE JUROR: sir. (1979), rejected.59 thus isL.Ed.2d 796 and
THE you ques-COURT: Did hear the

posed you justtion that was to awhile Discriminatory Arbitrary Appli-B. and
ago? youDid question?understand the Penaltycation of the Death

No,THE IJUROR: did not under- recognizes GreggPetitioner that in
stand. 153, 2909,96Georgia,v. 428 S.Ct. 49U.S.

THE COURT: You could undernot (1976), SupremeL.Ed.2d 859 Courtthe held
any pen-circumstances vote for the death present Georgia statutory systemthat the
alty? wasunder which Petitioner sentenced to

THE JUROR: No. death is constitutional on its face. Petition­
THE right, anyCOURT: Is that under Georgiaargueser instead that the death

circumstances? 27-2503,statute, Ann.penalty Ga.Code §§
THE -2534.1,JUROR: No. is in itsunconstitutional enforce-
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does,itwhat Petitioner claimsexactlydiscriminatorily and arbi-it isment because
betweendisparitystatisticalways. namely, grossHe con-in severaltrarily applied
penaltyupon receivingthe the deathdiscrimination based defendantstends that

white and defendantsuponand the race of the victim-israce of the offender where
the vic-substantially penaltyinfluences the im- wherereceivingvictim the deaththe

exists,Georgia disparity,in and if itcapitalof sentencesposition tim is black. Such
arbitrary geog- purpose-factors of race and orthe no form of intentionalthat indicates

significant imposi-role in theraphy play a Petitioner.againstful discrimination
Georgia. Spe-capital sentences intion of

by ProsecutionClosing ArgumentC.asserts that there is acifically, Petitioner
receivingof thegreatermuch likelihood that a remarkarguesPetitioner

white,is ifpenaltydeath if the defendant during closingprosecutor thebymade the
white, if defendant isthe victim is or the sentencingjurythe at theargument to

regionsinconvicted and sentenced certain hearing funda­made thatphase of the trial
Georgiaof than other areas of therather process.of duementally unfair in violation

state. is as follows:questionremark inThe
evidentiary hearingAt an held before the But, to make. Ahave a contributionyou

sta-Magistrate, Petitioner offered certain youwhich are now con-contributionvital
calculatedtistical data and other evidence deliberating on. Andwill besidering and

prove Magistrateto these contentions. The decision, Appellatethe Courtyourafter
charts inadmis-ruled most of the statistical responsibility.very importanthave awill
testimonysible certain related oral wasbut 766).(Tr.

forth in thefullyadmitted. As is more set objectedimmediatelyfor PetitionerCounsel
date herewith onCourt’s Order of even Appellateconcerning theto the remark

Petitioner’s Motion for a Further Eviden- The trialand moved for a mistrial.Court
Hearing, finds that suchtiary the Court gave jurythethe motion andcourt denied

anyevidence is irrelevant to issue before following cautionary instruction:theCourt,the under the standards set forth in
ofgentlemen, portionthisNow ladies andThere,Spinkellink, supra.- the Court held

quoteI andargument proper,is andthesystemthat where a state’s sentence review
have a contributionunquote. you[“]Butface,is constitutional on its a federal habe-

make, youwhicha vital contributiontoweighas evidence of dis-court should not
be deliberat-consideringnow and willareofcriminatory arbitrary applicationor the

ing on.[”]penalty,death circumstances ofunless the
bymadeportion argumentThis of thepetitioner’s petitionercase are such that is

Attorney highly improperisthe Districtclearly undeserving capital punish-“so of
decisionquote. yourI afterand [“]Andimpose patentlyment to it would bethat

impor-will have anAppellatethe Courtunjust and would shock the conscience
quote.responsibility^”] End oftant.,” “petitioner. . or can show somewhere
urge thisgentlemen, INow ladies andspecific evidencingact or intentional oracts

instruction, you eliminate frombrief thatpurposeful racial discrimination ...” Id.
whatsoeveryour anyminds considerationn.28,at is606 614 n.40. Petitioner’s case

portion of therespecting particularthatnot one where the hefacts show is so clear-
andargument, ladiesAttorney’sDistrictly undeserving capital punishmentof that

considerationGive it nogentlemen.impose unjustto it patentlywould be and
whatsoever, concernedyouinsofar as areAlso,shock the conscience. as noted in the

whenis concludedjurors. This caseasCourt’s on for aOrder Petitioner’s motion
a matter ofverdict. Asyou yourreturnevidentiary hearing,further no inference of

fact, as this court istheoretically, insofarpurposefulintentional or racial discrimina-
concluded,concerned, gen-andit is ladiestion is appropriate prof-here either on the

considera-that remark nofered This tlemen. Giveactuallyor admitted evidence.
yourEliminate it fromis true even tion whatsoever.if Petitioner’s evidence shows
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sentencingcontextthe of thethough it was never made and Withinminds as
gentlemen, again, case,I would re- presentladies and this Court findshearing in the

assured,very disregardtoto bequest suffi-judge’s instruction wasthat the trial
(Tr.highly improperis a remark.what prejudiceor erase harm oranycient to cure

770-71). Theprosecution’s remark.by thecaused
in case wasgiving improperthis the trial court remark thisIn instruction “[a]nd

prosecu- decision,the willrecognized improprietythe of the Courtyour Appellateafter
hoped any preju-remark and curetion’s to Thevery important responsibility.”ahave

mayitdice that have caused. aany byharm suchmagnitude of caused
impropercomparisonin to thepalesremarkmust whether theThis Court determine

for rever-groundcura- served as acautionary instruction had a sufficient remark which
DeChristoforo, 929,State,effect. In v. 214Donnellytive v. 233 Ga.sal in Prevatte

637, 1868,94 L.Ed.2d 431 Prevatte,416 U.S. S.Ct. 40 district(1975). In the365S.E.2d
(1974), the Court that certain remarksheld tofollowingthe commentsattorney made

closing argument,by prosecution duringthe jury:presencein the of thetrial courtthe
trial,in the context entiretaken of the other,Honor, the fifthplease, theYour

sufficiently prejudicialwere not to violate court, yourself,thing is that the trial
rights.the defendant’s due Theprocess Honor, ifright evenyou have theyour

Donnelly primarilyin ondecision was based yourshould recommend death ofjurythe
the effect of the instructionstate court’s reduce a life sentenceaccord to it toown

improperprosecutor’sthat the remark was Sixth, now ansaw fit. there isyouif
disregarded. respectand should be With to that theappeal providesautomatic which

cautionary Donnellythe in theinstruction Georgia,Supreme ofgo to the CourtcaseCourt said:
onlyconsider the evidencetheywhere not

addition, specialIn the tooktrial court but whether or not the evidenceguilt,of
thepains impressionto correct thatany sentence,in that case warrants the death

jury could consider state-prosecutor’sthe readingthey, of their own accord from
prose-ments as evidence in the case. The theythe haverightrecord have andthecutor, previouslyas is toldcustomary, had case, toso inalready particulardone onejury argumentthe that his was not evi-

a lifethe death and setset aside sentencedence, and the re-judge specificallytrial
the of murder.sentence for offenseemphasized point. judgethat Then the

931, 214 at 367.233 Ga. at S.E.2djury’sdirected the attention to the re-
here,particularlymark de-challenged waspresentin caseThe comment the

clared it to be and admon-unsupported, ambigu-meaning fairlyitsvery andbrief
jury Althoughished the to ignore it. effect, jury’stheany,The if it had onous.

some occurrences be toomayat trial sentencinginresponsibilityview of their
clearly prejudicial for a curative in-such instruction,by thewas corrected court’s

effect,mitigatestruction to their the thorough ingivenwhich was as as that
hardlycomment in this of suchcase is Therefore,supra. prejudicenoDonnelly,

character. process not violated.resulted and due was
644, 94416 at The FifthU.S. S.Ct. at 1872.

Circuit has also in determin­indicated that
Appellateof ReviewSystemD.ing prejudicialthe of remarks madeeffects

argues Georgia’sPetitioner thatduring summation the court must look at
capitalin casessystem appellateof reviewthe context of the in whichhearingentire

assist­deny him the effectiveoperated tothe remarks were v.made. See Cronnon
counsel, andfundamentallya fairance ofAlabama, (5th 1979),587 F.2d 246 Cir. cert.

sentence, andreview of his deathdenied, 1542, reliable974,440 U.S. 99 59S.Ct.
792; and unusualEstelle, righthis not to suffer cruelL.Ed.2d 531 F.2dAlvarez v.

denied, following rea­(5th 1976), givesHe thepunishment.1319 Cir. 429cert. U.S.
1044, 748, pro-(1) review(1977). argument:97 S.Ct. 757 this the50 L.Ed.2d sons for
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asinadequate onlyare and unfair as shown considered “similar cases” cases thatcedures
by analysis Georgia Supremean of the automatically appealedhad as a resultbeen

review; (2)inperformanceCourt’s sentence capitalsentencingof death and those cases
by capitalthere a lack of defend-is access involving actuallylife sentences which were

materials;ants to relevant sentence review appealed. This would exclude from the
(3) publicand the thestatements of Chief capitalpool comparisonof cases for all cases

Georgia SupremeJustice the Court indi-of were notinvolving ap-life sentences which
cate lack of objectivity reviewinghis in pealed.
death sentences.

Georgia legislatureWhat the meant
(1978Under Ga.Code Ann. 27-2537§ required accumulatingwhen it the records

rev.), bythere is an automatic review the capitalof “all cases in which sen-felony
Georgia Supreme Court of sentences of imposed certainly openistence was ...” to

imposeddeath that have been once the interpretation.
judgment has become final in the trial

supra, judgmentIn v.Gregg Georgia, thecourt. The court bases its ofreview death
byof the JusticesCourt as announceduponsentences entirethe record and tran-

Stewart, Powell included aand Stevensscript theof trial ascourt well as a notice
finding precise pointdirected to the raisedprepared by the ofclerk the trial court and

Petitioner,by as follows:report prepareda theby judge.trial The
processsentence review byis anaided As- petitioner proce-The that thisclaims

sistant Supreme Court,to the who is an an inadequatedure has resulted in basis
attorney appointed pursuant to 27-§ measuringfor of sen-proportionalitythe
2537(f), which requires that the court First, nonappealedtences. thathe notes

shall accumulate the all capitalrecords of capital where aconvictions life sentence
casesfelony in which sentence was im- is homicidesimposed involvingand cases

posed January 1,1970,after or such earli- capitalwhere a conviction is not obtained
er date as the may appropri-court deem are the ofgroupnot included in cases
ate. The provideAssistant shall the Supreme Georgiawhich the Court of uses

withcourt whatever extracted informa- comparative Georgiafor purposes. The
thereto,tion it desires respectwith in- authoritycourt has the suchto consider

cluding but not synopsislimited to a or cases, [citation], ap-and it does consider
brief of the facts in the concerningrecord pealed murder where a life sentencecases
the crime and the defendant. imposed.has been We do think thatnot

Among the determinations thewhich Geor- petitioner’s argumentthe thatestablishes
gia Supreme requiredCourt is maketo un- Georgiathe review isprocesscourt’s inef-
der 27-2537(c)§ in relation to death sen- fective.
tences is the following:

n.56,428 at atU.S. 204 96 S.Ct. 2939.(3) Whether the sentence isof death ex-
joinedjudgment byThe in Justicewascessive or disproportionate to the penalty

Blackmun, opinion.separatewho filed noimposed cases,in similar considering both
Concurring opinions thebywere filed Chiefthe crime and the defendant.
Justice, Justice White and Justice Rehn-York,Mr. Dennis appointedthe Assistant
quist; opinions did not ad-concurringtheSupremeto 30, 1979,the AprilCourt until
dress the referenced issue.17at depositiontestified that in his role as

Gregg ques-or not thecollected, Whether decidedread,Assistant he and summa-
hand,tion the Petitionerrized at Court finds thattranscriptsthe of only capitalthose
complaincases alleged irregularity,which cannot of theappealedhad been to the Su-

preme Court. His because similar totestimony indicates there were no other casesthat
makingin its proportionality sentencing.review under Petitioner’s at the of histime

27-2537(c)(3),§ Georgia Supreme 201,the supra,Court In notedGregg, at the Court

17. Justices Marshall and Brennan dissented.
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his This Courtindigency.ital cases due toonlywas the onecasethat this Petitioner’s
by Petitioner19up-had finds the cases citedsentence beenin which the death that

process atstatutory aggravating inapplicable to the reviewonly areheld where the
merit. Thein and that these claims lackfound was that described issuecircumstance

merit27-2534.1(b)(7).18 finds that there is a lack ofPetition- Court alsoAnn. §Ga.Code
any publicclaim Petitioner that thebyto indicate that there were iner has failed

punishmentinvolving concerning capitallife sentence cases statementsnonappealed
of thethat could have been com- attributable to the Chief Justicetorture-murder

that thepresent by Georgiacase the Court indicatepared Georgia Supremeto the
Supreme inadequate.orprocessCourt. review was unfair

to show that the ChiefPetitioner has failedpresented attempted tohas orPetitioner
pen-deathgeneralJustice’s views about theby he at-present statistical evidence which

personal bias in Petitioner’s casealty reflectGeorgiatempts Supremeto show that the
of reviewimproperor an method sentenceinadequate. Theprocessreview isCourt’s

generally.finds that Petitioner’s statisticalCourt
Heanalysis pointon this is insufficient.

CompetenceE. Petitioner’s Mentalisolatinganalyzed process byhas the review
alleges pres­that he isPetitionercomparison,for whetheronly two factors

be executedfelony ently mentally incompetent toaccompanied bythe offense was a
a violation ofprior Georgiaa record under law and thatand whether the offender had

protection will resultonly process equalThe use of two due andof criminal violence.
withoutmanyof the if his death sentence is carried outcomparisonfactors for out

hearingand on his sani­possible by priorlooked at the a examinationcharacteristics
(1978 rev.) ofGeorgia provide ty.does not 27-2601 to -2603Supreme Court Sections

complete analysis. GeorgiaPe- the Code are at issue. Ga.Codefor an accurate and
“No who hasargues process personthe review Ann. 27-2601 statestitioner also that §

becapitalhe denied access to been convicted of a offense shallwas unfair because was
Georgia inquisitionto or trial to deter­by anythe case summaries used the entitled

sanity.”unable his Ann. 27-2602Supreme Court and because he was mine Ga.Code §
nonappealed cap- reads follows:transcriptsto obtain of all as

420, capricious pro-Godfrey Georgia, infliction of the death sentence10018. In v. 446 U.S.
1759, 238,(1980), by Georgia,theS.Ct. 64 L.Ed.2d 398 Court 408 U.S. 92hibited Furman v.

(held27-2534.1(b)(7) 2726, (1972).held that Ga.Code Ann. § 33 L.Ed.2d 346 The CourtS.Ct.
Gregg, supra)in wasconstitutional on its face primarily the fact that thewas concerned with

unconstitutionally specificapplied onbased the previouslyGeorgia Supreme had af-Court
(b)(7)Godfrey. a con-facts in Section allows (b)(7) only whensentences under §firmed

to be to death if it isvicted murderer sentenced batteryaggravated in-was torture orthere
beyondfound a reasonable doubt that the of- physical abuse ofin the form of seriousvolved

vile,wantonlyoutrageously hor-fense “was or Godfrey, thedeath. In de-the victim beforetorture,it involvedrible or inhuman in that any injuryphysical onfendant did not inflictmind,depravity aggravated batteryof or an to precedingvictims their deaths.theGodfreythe victim.” The defendant in killed verypresent case are differ-The facts of theby shooting eachhis wife and mother-in-law Godfrey, were sofrom in and indeedent thoseshotgun.in No violentone the head with a Godfrey itself. 446 U.S.noted in the decisionagainstacts were either victim asidecommitted 429-430, 1765.at 100 S.Ct. atshootings. sentencingIn de-from the actual
murder, juryfendant to death for each the primarily on v.19. Petitioner relies Gardnerfound of murder was outra-“that the offense 1197,349,Florida, 97 51 L.Ed.2d430 U.S. S.Ct.vile,geously wantonly inhu-or horrible and

(1977) (nondisclosure presentence mate­393 ofjury specificallyman.” The did not find that
LaVallee,court);by 389rials trial Roberts v.“torture, depravity ofthe murders involved

194,40, (1967)19 L.Ed.2d 41U.S. 88 S.Ct.mind, aggravated battery.” Georgiaor an The
(failure transcript prelimi­provideto free ofSupreme and va-Court affirmed the conviction

Illinois,nary hearing indigent); 351Griffin v.toState,Godfrey 246cated the sentence in v. Ga.
12, 585, (1956)100 891359, 76 S.Ct. L.Ed.(1980). U.S.274 S.E.2d 339

transcript(failure provide to indi­free trialtoGodfrey, SupremeIn the United States Court
seeking appeal).gent directjury’s findingfound that the indicated that

arbitrarythere was no restraint on the and
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satisfactoryUpon beingevidence of- changedhas substantially since Solesbee
Governor, showingfered to the reasona- was decided and therefore a different result

grounds personble to believe that a con- is required. This disagreesCourt and finds
capitalvicted of a offense has become that analysis opinionthe in the majority in

subsequent conviction,toinsane his the persuasive.Solesbee is still
discretion,in hismay,Governor have said

The recognize potentialCourt does aperson byexamined such expert physi-
problem arising apparentlyfrom contradic-choose,maycians as the Governor the
tory language in 27-2602 and 27-2603.§§paidcost of said examination to bybe the
Section 27-2602 states that the GovernorcontingentGovernor out of the fund. It
“may” powerhave the to commit an offend-shall responsibilitybe the of the Governor

insane,er he has found to be which indi-to physicianscause said to receive written
part Governor,cates discretion on the of theplainlyinstructions which set forth the

whereas 27-2603 states that a convicted§legal definitions of insanity recognizedas
offender “shall” be received into the stateby State,the laws of this physi-and said
hospital if he or she is declared insane un-shall,cian after making necessarythe

27-2602,der which thatsuggests§ commit-prisoner,examination of the report in
ment is mandatory rather than discretion-writing to the Governor whether or not
ary. problemNo has arisen in this casegroundsreasonable exist to raise an issue
from statutorysuch a inconsistency, how-prisonerthat the is byinsane the stan-
ever.previously specifieddards to them by the

Governor. The may,Governor if he shall arguesPetitioner also that the byrefusal
persondetermine that the convicted has the grantstate to him psychiat­funds for a

insane,become powerhave the of com- ric examination equal protectionviolates his
mitting him to the Milledgeville State rights beingbecause he oppor­is denied an
Hospital until sanityhis shall have been tunity for relief from his death sentence
restored or bydetermined laws now in solely on the indigency.basis of his How­force, (emphasis added) ever, the Court finds that Petitioner’s re­

Ga.Code Ann. 27-2603 states:§ Illinois, 12,liance on Griffin v. 351 U.S. 76
any person shall,When after conviction 585, 100 (1956),S.Ct. L.Ed. prog­891 and its

crime,of a capital insane,become and eny in this misplaced.situation is Petition­
shall be so declared in accordance with er has not been denied a valuable resource

provisionsthe section,of the preceding at appeal,trial or on nor has he been denied
the convict shall be received into the Mil- the basic tools of an adequate defense to
ledgeville Hospital,State there to be impositionthe of his death sentence as he
safely kept and treated as adjudgedother alleges.

persons.insane All provisionsthe of the
law relating to personsinsane under sen-

F. Electrocution as Cruel and Unusualtence imprisonmentof in penitentiarythe
Punishmentshall apply to the class of cases herein

provided for, so far applicable, (em-as allegesPetitioner that the method
phasis added) of Georgiaexecution in carryingfor out a

death sentence is electrocution and thatPetitioner arguesfirst Georgia’sthat fail-
such a form of execution inflictsprovideure to unneces­for a hearing on post-con-his
sary torment,viction torture and thereby constitut­sanity process.violates due This
ingquestion punishmentcruel andwas unusual inbyaddressed viola­the Supreme

Court tion ofBalkcom, eighthin the and9,Solesbee v. fourteenth amend­339 U.S. 70
457,S.Ct. 94 ments.(1950),L.Ed. He that comparison604 contends inwhich held

that the procedure with other causingembodied in available methods ofGa.Code
death,Ann. 27-2602 is not a§ denial of suchproc-due as modern pharmacological

ess. Petitioner contends techniques,that the law con- electrocution is not a humane
cerning executive processaction and due and civilized way extinguishto life. The
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argument was found to be withoutsame
supra,Wainwright,v.Spinkellinkmerit in

616, theopinionin which Fifth Circuitat
436,Kemmler, 10on In re 136 U.S.relied

930, (1890).34 519S.Ct. L.Ed.

square-argument runsSince Petitioner’s
Circuit,ly of the law of this this Courtafoul

rejectmust it.

CONCLUSION
Having each of Petitioner’sexamined

contentions, agree-the inCourt finds itself
the Magistrate'sment with Recommenda-

stated this Order.tions for the reasons in
Accordingly, the DENIES theherebyCourt

Corpus.Petition for a ofWrit Habeas
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