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identi-by the trial court forfixedthe date
fying those transactions.

otherwisejudgment istrial court5. The
cross-appeal.appeals andon theaffirmed

entryfor of modi-the caseremandWe
conformity opin-with thisjudgment infied

ion.
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rule, applicable,Wé also hold that the when
recovery shopin abars dram action.

underlyingThe facts this case are simply
stated. Martin J. andPottebaum Robert

Post, City policeMichael two Sioux offi-
cers, a shop againstfiled dram action Kent
Larson, operator Tavern,of the Naked Zoo
seeking damages injuries theyfor sus-

patrontained anwhen intoxicated assault-
theyed them while attemptingwere to

quell a disturbance at Larson’s tavern. In
separate petition,a division plain-of their

patron,tiffs sued thealso Thomas E.
Hinds. The claim against Hinds is not

appealinvolved in this is byand unaffected
today.our decision

In his answer and in a subsequentalso
judgmentmotion pleadings,for on the de-

fendant Larson asserted that the fireman’s
policemenrule recoveringbarred from for

injuries actingsustained inwhile their offi-
capacity.cialGleysteen, Harper,Thomas M. of The district courtPlaza overruled

Eidsmoe, groundthe motion on the thatRedmond, “IowaCity,Heidman & hasSioux
adoptednot the ruleappellants. fireman’s nor has itfor

§applied (1981).”it to Iowa Code 123.92Smith,Harry Smith,H. MacDonald and
We hold that under the narrow formulationSmith,M.Dennis McElwain of Smith &

adopted by today,of the rule theus dramCity, appellees.Sioux for
shop operator judgmentwas toentitled on

pleadings. Accordingly,the we reverse the
district court.

SCHULTZ, shop operator’s argumentsThe dramJustice.
fairly bymay be summarized his referenceappealThis an im-raises issue of first

long, historyto solidthe of the fireman’spression. particular,In we must decide
rule, recognition bythe near universaljoin generalwhether we will the andtrend

doctrine,thiscourts of common law itsadopt the fireman’s rule which limits liabili-
policemen,application finallyto and thety wrongfulfor certain negligent acts or

more recent extension of the rule to dramon-the-jobcausing injuriesconduct fire-to
shop liability cases.do,fighters policemen.or If alsowe we

Plaintiffs, hand,on the other contendapplymust decide thewhether rule would
maythat elsewhatever we decide aboutshop brought pursuantdram toto a action

rule, judicially engraftthe should notwe atermIowa Code section 123.92. While the
nonstatutory exception onto section 123.92generically,“fireman’s rule” is used this

purpose providesince the of that was toactdoctrine,law in aactuality,common is
remedya not available at common law.legalproduct resultingof theoriesvarious

Additionally, they point out various criti-in several different rules. We determine
thecisms of rule and further claim thatpublic policy supports adoption of a narrow

defendant has failed demonstrateto over-denying recovery firefighterrule to a and
riding policy justifying appli-considerationspoliceman injuriestheir arewhenever

shopcation the rule dramof to our act.by wrong initiallyverycaused the that
required presencethe of an officer in his theAlthough rule has beenfireman’s

subjectedcapacity byofficial him harim judges, e.g.,and to criticized some authors and
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Omaha, 376,§Torts, 191 Neb.Prosser, 61 at v. DistrictSchoolHandbook Law ofof
(1974);James, v. Trus­1971); N.W.2d 115 Scheurer(4th Harper2 & 215ed.395-98

Church,§ Open 175 Ohio St.Torts, tees Bible27.14 at 1501-05The Law ofof
453, (1963).163, Op. 192 N.E.2d 38Comment, 878 Ohio(1956); Minn.L.Rev.64

(1975);Comment,(1980); 6 660Pac.L.J. recentlySupremeThe California Court
91,Freda, 81, 459 A.2d93 N.J.Berko v. of the rule:responded to criticism

(Handler, J., dissenting);663, (1983)668 centuryaThe rule was born almost
52,Jensen, 55298 N.W.2dv.Hannah accept-earning nearly unanimousago,

J.,(Scott, dissenting);(Minn.1980) Walters ance ....
199, 207,Sloan, Cal.Rptr.14220 Cal.3dv. years, the rule has been re-In recent

(1977) (Tobriner,152, 157, 609,P.2d 614571 beingas “behind thepeatedly attacked
true,J., undeniably asdissenting), it is times,” conceptson outdated ofbased

asserts, jurisdic­almost allthatdefendant However, in thisliability. the courtstort
adoptedconfronting this issue havetions jurisdictions have answeredand other

rule. Thus aof the fireman’ssome form attacks, pointing pre-out the rule isthe
limit, wayinjurisdictions onemajority of policy inpublicon sound and ismised

another, negligent ac­the extent of aor compelled byaccord with' —if not —mod-firefightersliability policemen ortor’s to liability principles.ern tort
their of­injured performingwho are while

199, 202-03,Sloan,v. 20 Cal.3dWaltersAnnot.,in 86citedficial duties. See cases
152, 154, 609, 611Cal.Rptr.142 571 P.2d(1962); A.L.R.2d. Later CaseA.L.R.2d 1205

omitted).(1977) (citations(1979); Dooley,Service, andpp. 419-21
in contextHistorically, the rule arose the§ (1982Law, Supp.19.07TortModern

differing by a landown­the duties owedof1983). Indeed, the modern trend is not
coming on”hisoccupierer or to individualsit evi­the rule but toward asaway from

policemana or fireman wasland. Sinceadoption of the fire­by the recentdenced
pursuantenter land to hisprivileged tojurisdictions. E.g.,inman’s rule several

propertycould come onpublic duties and425,Lind, Nev. 634 P.2dv. 97Steelman
time, classified them asany place or courts(1981); Varela, Ariz.115666 Grable v.

only duty owedlicensees and held thebare222, (1977); Thompson v.564 P.2d 911
wantonlyto notpublicthese servants wasAmerica,Corp. 337 So.2dWarehouse of
jurisdic­willfully injure them. SomeorChicago and(La.App.1976); Hass v.572

limitrely on this rationale totions still321,Co.,Ry. 48 Wis.2d 179Northwestern
See,safety e.g.,liability public officials.to(1970); GiorgiN.W.2d 885 v. GasPacific

Miami-Dade & SewerWhitten v. Water355,Co., Cal.App.2d 72 Cal.­Electric 226&
430, (Fla.App.­357 432Authority, So.2d(1968);Rptr. 119 Buren v. Midwest Indus­

1978) (“once po­upon premises, fireman orInc.,tries, (Ky.App.1964);380 S.W.2d 96
andlegal status of licenseeliceman has270, 157Geller, 12931 N.J. A.2dKrauth v.

by occupantduty owed him owner orsole(1960). been the leastAnd courts have not
negligence oris to refrain from wantonpolicemen.to extend this rule toreluctant

anyhim ofmisconduct and to warnwillfulFreda, 81, 459 A.2d 663Berko v. 93 N.J.
or occu­or condition known to ownerdefect425,(1983); Lind, 97 Nev. 634v.Steelman

danger notpant dangerous, if such isto be(1981); Cityv. So.P.2d 666 Garcia of
observation”); Abneyopen ordinary v.to315,Tucson, (App.­P.2d 1117131 Ariz. 640

Co., 759,Metal 245 Ga.London Iron &1981); Jensen, 298 N.W.2d 52Hannah v.
214, (as761, (1980)216 a matter267 S.E.2d(Minn.1980); v. Miami-Dade Wa­Whitten

law, policeman is not an invitee but(Fla.App.),of357 430Authority,ter So.2d& Sewer
atthough propertyhe enters(Fla.­ licensee evendenied, 894rt. 364 So.2dce­

behest, licensee,and as a ownerO’Banion, owner’s1978); 706359 So.2dWeaver v.
wantonly(La.­ duty to refrain from ordenied, only has1349(La.App.), cert. 360 So.2d

per­199, recklessly exposing officer to hiddenSloan, 1421978); 20 Cal.3dv.Walters
97,Neumann,ils); 211 Neb. 99-152, (1977); Lave v.609 NaredCal.Rptr. 571 P.2d
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100, 779, (1982) (“A Chicago Co.,N.W.2d fire- Ry.317 781 Hass v. 48Northwestern
fighting premis-individual 321, (1970).man or a fire on Wis.2d 179 N.W.2d 885 Re-

occupierowner licen-es of an or is a bare gardless supportof the rationale invoked to
whom the occupantsee to owner or owes rule,the universally recog-courts almost

duty injur-thangreaterno to refrain from policemannize that neither a fireman nor a
ing by willful negligencehim or wanton or complaintcan theirrecover when is based

injury,designed excepta in certain cases initiallyon the same conduct that created
may warndutywhere there be a to of presencethe need thefor officer’s in his

peril occupanthidden known to owner or See, Freda,official capacity. e.g., Berko v.
byto orbut unknown unobservable the 81, (1983);93 N.J. 459 A.2d 663 Steelman
care”).ordinaryin the exercise offireman Lind, 425, (1981);v. Nev. 63497 P.2d 666

away conclusivelybackedWe have from Tucson,CityGarcia v. So. 131 Ariz.of
possessor’s dutya land care onbasing of 315, (App.1981);640 1117P.2d v.Whitten

injured party.the status of the Rosenau Authority,Water & SewerMiami-Dade
Estherville, 125,Cityv. 199 N.W.2d 136of (1978); Sloan,357 So.2d 430 Walters v. 20

1972).(Iowa Moreover, basing the fire- 199, 152,Cal.Rptr.142Cal.3d 571 609P.2d
injuredrule on theman’s status of the (1977); 292,v. Corby,Clark 75 249Wis.2d

party unfairlywould seem to limit the (1977).N.W.2d 567
application torule’s the landowner/occu-

context, liability neg- While we do not ofpant denyingthus for ascribe to all
ligent policy sup­of not the espousedacts these individuals but for various reasons in

police rule,negligent injure portwhoseothers acts of the fireman’s we do believe
or firemen adoptionofficers elsewhere. a Inof limited rule is sound.

particular, agree Jerseywe with the Newrely assumptioncourts on ofOther the
Supreme governmentthat sinceCourt enti­recovery damagestorisk doctrine bar for

employ firefighters po­ties trainand andpolicemen firefightersto or fromcaused
licemen, in part,at least to deal with thosejobs.those risks that are inherent in their

may result orhazards that from the actionsMailand,Armstrong N.W.2dE.g., v. 284
uncircumspect itcitizenry,inaction of an343, (Minn.1979) (In wrongful352 a death

policypublic sayoffends to that a citizenaction, primary assumptionfireman’s of
private. liability. merelyinvites hebecauserisk can be invoked to relieve defendants

happens a publicto create need for thoselandowners withother than of their duties
Berko, 87-88,services. 93 N.J. at A.2d459torespect reasonably apparent risks that

encouragedat should667-68. Citizens bepart firefighting);ofwere v.Steelman
any rely­Lind, 425, 427-28, 666, way discouragedand inNev. not from97 634 P.2d

on,(Public public(1981) officer, accept- ing employeesinsafety667 those who have
salarying fringe specially paidand all trained andbenefits assumes been to deal with

employmentrisks inherent in as a Additionally,normal these ahazards. citizen does
mayof law and from right safetymatter not recover publicto excludenot have the

risk);negligentlyone awho creates such emergency toofficers from situations or
362,Superior Court,v.Lipson 31 Cal.3d theycontrol actions oncetheir have been

371, 629, 635, 822,Cal.Rptr. P.2d182 644 emergency thealerted to an and arrive on
(A(1982) only haz-828 fireman assumes Indeed, may legalascene. citizen have a

reasonablyare knownards which or can be induty public safetyato summon officer
anticipated at the ofsite the fire). say themay,some instances and to he in

discharging duty, tortcourse of that riskrely public policy consider-Still others on
liability speciallyofficersto who arelimiting recovery injuriesin in-ations for

copetrained and hired to with these haz­by public safety per-whilecurred officers
ards, us asstrikes inconsistent and unfair.in an officialforming capacity. e.g.,See

Freda, although81, 663, Finally, we are aware of the wide­93 A.2dBerko v. N.J. 459
(1983); insurance, weSloan, spread liabilityof666 Walters v. 20 Cal.3d existence

152, (1977);199, Cal.Rptr. effectively142 risks are and571 P.2d 609 believe these more
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(1977) (A police who was summonedby passing onto the officerfairly spread them
and whogovernment disorderly partyto a sufferedpublic through the entities

attempting topolice personal injuries while arrestfirefighters and officers.employthat
could not recover froma drunken minorsay ornot to that firemanThis is
furnishing alcohol mi-the homeowner in toinpolice recoverybarred fromofficers are

negligencenors as act was the samethisthey injured byall in which areinstances
police).summoning of therequiredthat theinquiryThe isnegligent acts. relevant

out,negligently point althoughcasesthe created risk which thesewhether As
recoveryor frompoliceman’s policemenin the fireman’s are barredresulted

very presence negligencereason forinjury against personthe his whose cre­was the
professional capacity.in his presence, theyon the scene the their areates need for

yes, recovery is negligentIf is then recoverythe answer for ornot barred from
no, maybarred; recovery had. An byif aintentional misconduct thirdb.e acts of

applyingtheof a few of casesexamination party. they be barred fromNor would
helpthis rule will to its limita­ responsibleillustrate recovery if individual forthe

recoverydenying policemenin to ortions subsequentpresence engagedtheir in acts
firefighters. negligenceof misconduct once the offi­or

Lipson Superiorcer was on the v.scene.Lind, 425,In v. Nev.Steelman 97
Court, 362, Cal.Rptr. 629,31 Cal.3d 182(1981), patrolmanhighway634 P.2d 666 a

(1982). Lipson, firefight­P.2d 822 In644help a load ofwas called to motorist whose
respondingers a at a chemicalto boiloverlive had off his trailer onto thebees slid

noplant bywere told the owner that toxicpre­roadway. After the officer takenhad
building. Thechemicals in the build­weretraffic, heapproachingto warncautions

did, fact,ing in contain toxic chemicals andpatrol patrol­car.returned to his As the
by exposurehisinjureda fireman was tocar, oncominginman sat the an tractor-­

negli­those substances. Since the owner’sit, forcing patrolcrashed into thetrailer
gent misrepresentationor was aintentionalseverelycar vehicleinto the downed and
subsequent misconduct that en­act ofinjuring patrolman. The suedthe officer

fightingthe thehanced risk in boilover andthe Theboth the trucker and motorist.
negligencethewas distinct from thatmotorist claimed the fireman’s rule barred

caused the and occasioned the fire­boiloveragreed.recovery, and the court The court
fighter’s presence, the fireman’s rule didtheagainstsuit was not barrednoted

operate recovery. byAsnot to bar statedtrucker, Steelman, 426,Nev. 63497 at
court:the1, held ofP.2d at 666-67 n. but as a matter

ingovernsThe rule California.fireman’sagainst motor­law that suit was barred the
parametersIts are narrow. The ruleprohibitedrule re­ist the fireman’ssince

prohibit firefighternot from re-does acovery against negligenceone whose creat­
covering damages the actwhere whichpresenceed for the officer’s at thethe need

independentinjuryresults in his is fromprofessional capacity.in 97 Nev.scene his
emergencythe act created the towhich427-28,at P.2d at 668. Berko634 See also

Aresponded.which defend-the fireman(1983)Freda, 81, 459v. 93 N.J. A.2d 663
failingis to warn of aant liable forinjuredwho(Although police officer was

known, premisesdanger on his orhiddenapprehending car thieves could suewhile
the nature themisrepresentingfor ofintentionallynegligentlythe orthief for

hazard, theif such misconduct causeshim, theinjuring he could not recover from
injury.fireman’sinjuriescar since the own­owner for those

Id.; 378, Cal.Rptr.31 at 182 at 639-negligence leaving keyser’s in his in the Cal.3d
40, v.644 P.2d at 832-33. See also Garciainvitingcar theft was the same actand

315,Tucson,City 131 Ariz. 640 P.2dSo.initiallythat created occasion for the offi­ of
(TucsonSloan, policeman re-(App.1981)1117 who20engagement);cer’s Walters v.

152, neighboring city199, sponded to call from theCal.Rptr. P.2d 609 aCal.3d 142 571
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of South Tucson was not part,barred from re- In we faced argumentssimilar in
covering from that city since the act that Harris,Berge (Iowav. 170 N.W.2d 621

presencenecéssitated his was the random 1969)(a shopdram action predeces-under a
shooting sniperof a negligencewhile the sor’s statute language),with similar where
causing injurieshis orderingwas the of an liquor operatorthe raised a defense of as-

byassault the policeSouth Tucson without sumption of againstrisk passengerthe of
issuing warninga participatingto the offi- There,an intoxicated driver. we held thatcers).

assumption of risk was a defense to a dram
questionThe now becomes whether shop action thougheven imposesthe act

barringa rule recovery for negligent acts liabilitystrict and was placeintended to a
which create the occasion for an officer’s hand of restraint on shop operators.dram
engagement appliedshould be to a strict Id. at 626-27. RippelSee also v. J.H.M. ofliability broughtaction under our dram Waterloo, Inc., (Iowa 1983)328 N.W.2d 499shop Generally,act. courts have held that (assumption of risk defense available underapplicablethe fireman’s rule is to all causes

present act).shopdram Although we haveaction,of regardless particularof the na­
not assumptioninvoked of the risk as theSee,ture of an e.g.,action. Armstrong v.
determining reason adoptingfor the fire-Mailand, (Minn.1979)(fire­284 N.W.2d 343

rule,man’s these cases illustrate that weapplies negligence se,man’s rule perto
have recognized an exception to the strictproductsstrict liability, liabilityor strict
liability imposed by the shopdram act.for abnormally dangerousan activity);

Jensen, (Minn.­v.Hannah 298 N.W.2d 52 court,The Minnesota in applying the fire-
1980)(fireman’s appliesrule to strict liabili­ statute,man’s rule to their shopdram con-
ty Act);action under ShopMinn. Dram strued a statute similar to ours that con-

Sloan, 199, 200,Walters v. 20 Cal.3d 142 tained languagethe same “or per-other
152,Cal.Rptr. 156, 609, (1977)571 P.2d 613 son,” policeto not include officers to be

(fireman’s applies thoughrule even negli­ within personsthe class of that the statute
gent act violated statute and would ordi­ designed protect.was to Hannah v. Jen-narily give presumptionrise to negli­of sen, 52, (Minn.1980).298 N.W.2d 54gence); Boelt, 480,Hubbard v. 28 Cal.3d
485, 706, 709,Cal.Rptr. 156,169 620 P.2d While we do not wish to hold that(1980)(fireman’s159 recoveryrule bars in police officers would never be within therecklessness,action based on if reckless or personsclass of designedour statute waspresencetortious conduct occasioned the of

protect,to we do conclude officers are notofficer); Lipson Superior Court,v. 31
protected when the violation of the dram362, 376, 629, 638,Cal.3d Cal.Rptr.182 644
shop statute is also the act that created822, (fireman’s(1982)P.2d 832 appliesrule

presence.need for the officers’ In thoseliabilityto strict action for ultrahazardous
circumstances, the officers are functioningactivity if activitythat necessitated fire­

partas of the bymechansim erected thepresenceman’s injuries).and caused his
protect publicState to againstthe the va­Plaintiffs contend that section 123.92

garies person and,of an intoxicated asprovides righta againstof action a dram
such, purvieware not within the of theshop operator husband,“every wife,for

Additionally, publicstatute. policythe con­child, parent, guardian, employer, or other
cerns we justnoted earlier are as valid in aperson” injured by the intoxicated custom-

shopdram action theyas are in actions forTheyer. insist that officers are “other
ordinary negligence. hand,On the other ifpersons” and should deprivednot be of

injuredan officer bywas an intoxicatedright recovery.their to They further claim
patron when performinghe was a law en­barringthat recovery policemanto a under

activityforcementthe unrelated to ajudiciallyact will violationamend the statute and
statute,ofpurpose placing publicinterfere with its of the the policya hand concerns

liquorof restraint on licensees. we voiced would not by permit-be offended
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shop operator’srectly the dramliability protected overruledting and he would be
pleadings.judgmentfor on themotionthe act.under .

I would affirm.conclusion, thewe hold that dramIn
fire­protected by theshop operator was

JJ.,LARSON, joinandMcCORMICKof this case asrule under the factsman’s
this dissent.judg­operatorThe was entitled topled.

Accordingly,pleadings. wement on the
judgmententryfor ofand remandreverse

opinion.thisconsistent with

AND REMANDED.REVERSED

HARRIS,exceptAll concurJustices
LARSON, JJ., who dis-andMcCORMICK

sent.
ELECTRIC,WATER &KUNKLE

HARRIS, (dissenting).Justice INC., Appellant,
leaps. For themajority makes twoThe v.

adopt the so-called firemans’first time we
PRESCOTT, Iowa, Appellee.CITY OFapplied againstis arule. And the rule

No. 68988.shopin I havepolice officer a dram case.
leap re-about the first andreservations Supreme Court of Iowa.

disagree the second.spectfully with
11,April 1984.that there consider-I. It seems to me is

(cited byin theable force the criticism
disagree-Imajority) of the rule. have no

fight-firement with the obvious fact that
officers,police respondingin to aers or

assistance, ordinaryare no invitees.call for
undertakingsThey volunteer for hazardous

matter ofas a career choice.

hand,On the other I think this obvious
already as afact is well accommodated

part of fundamental tort law. I see no
establishing specialfor a rule of noneed

liability by fighters policein claims fire or
officers.

adoptedII. If a rule to itfiremans’ is be
shopapplynot here. The dramshould

provide statutory right of recov-statutes a
ery. shop stat-We have said that “[d]ram

”liabilityimposeutes strict .... Williams
Klemesrud, 614, 617,v. 197 N.W.2d 64

843, (1972). The statuteA.L.R.3d 846 Iowa
“[ejveryright recovery toaccords this of

personinperson injuredbe... who shall
_” §property Iowa Code 123.92or

(1983).

aninappropriateI it is to createthink
adopting a com-exception byto the statute

I trial court cor-mon law rule. think the


