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qualifyMay intentional assault as anan
purposes of either no-fault“accident” for

coverage or both?or uninsured motorist

1, 1987, TaylorRobertOn October
near the home ofparked uninsured carhis

girlfriend, Twaya McIntosh.his former
house,of sheMcIntosh came out theWhen

automobile,car, Dodgeagot into her own
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accompanied by companiona and her I.male
(whose Taylor).is6-month-old son father coverage,Under its uninsured motorist

DodgeTaylor walked over to the and con- damagesagrees payState Farm to an in-
pur-McIntosh a bedroom setfronted about legallysured is entitled to collect from the

living to-chased when the two were still policydriver of the Theuninsured vehicle.
gogether. Taylor asked McIntosh to back states, though, bodily injurythat: “The

him, opened hisinto the house with and by arisingmust be caused accident out of
coat to reveal a .38 caliber revolver. operation,the maintenance or use of an

* *returningRather than to the house with uninsured motor vehicle
Taylor, away aMcIntosh drove and car To better understand the case now be-(unsuccessful-Taylorchase ensued. tried us, helpfulfore it is to review our decisionDodgely) to ram the from the rear and the in Continental Klug,Western Ins. Co. v.side, and, proceededas the two cars on the (Minn.1987),415 N.W.2d 876 a case withstreets, thecity he fired four shots at remarkably Klugsimilar facts. was driv-continuedMcIntosh automobile. The chase ing highway m.p.h.,on a at 55 when an

freeway, Taylor yetfiredonto the where (driven by Kluguninsured car a man knew
another shot at the rear of McIntosh’s car. work) pulled alongside.from The fellow

pulled alongside passengerHe then the shotgun hittingKlug,worker fired a at him
Dodge shotside of the and fired a that in Athe elbow. second shot missed. Then

glass, missingtheshattered window the Klug’s car was rammed from the rear.(who ducked),passenger strikingmale but Finally, Klug escaped ramp.at an exit
TaylorMcIntosh in the head. was convict-

Klug Klug’s shotgunWe held in thatdegree attempteded of first murder and
injury arose out of the use of an uninsureddegreefirst assault of McIntosh.

because, integral partmotor vehicle as anMcIntosh carried insurance for her car
assault, theof the uninsured vehicle waswith defendant State Farm Mutual Auto-
conveyused to and itsmaneuver driver soCompany.mobile Insurance When State

that he could shoot another driver. Wepayrefused to and unin-Farm no-fault
then remanded the case to the court ofbenefits, broughtsured motorist McIntosh
appeals to consider whether the incidentindeclaratory judgmentthis action district

“accident,” parties having stipu-was an thegrantedcourt. The trial court State
lated thethat uninsured motorist was men-summary judgment,Farm’s motion for con-

ill, 879; issue, however,tally id. at the wascluding injured inthat McIntosh was not
decided, partiesnever as the settled theappealsan accident. The court of af-

appealsthe courtcase before of could con-firmed. McIntosh v. Farm Mut.State
sider it.Co., (Minn.App.Auto. Ins. 474 N.W.2d 227

thereafter,Shortly though, addition-two1991). granted petitionMcIntosh’s forWe
involvingal cases the “accident” issuefurther review.

appeals.came before the court of Firstdeny,Plaintiff McIntosh does not nor
came Croft,Petersen v. 447 N.W.2d 903she, injuredcould that she was because of

(Minn.,(Minn.App.1989), Jan.rev. deniedby boy-an intentional assault her former
12, 1990), byfollowed v.Wilson Statecontends, however,friend. She that the

Co.,Farm Mut. Auto. Ins. 451 N.W.2d 216shooting, perspective,her “ac-from was an
(Minn.,(Minn.App.1990),rev. denied Mar.claim,cident.” Farm does not on theState

22, 1990).incident,stipulated,facts here that the
Petersen, men,perspective, group youngMcIntosh’s not an In a rid-from was of

car,dispositive ap- ing byaccident. The issue in this around in an uninsured drove
then, might purposes early morninginpeal, put:be For the the Petersen home the

coverag- and fired four rifle shots at theof uninsured motorist and no-fault hours
es, Petersen, sleepingis an intentional assault to be viewed house. Randi who was

porch, appealsperspective personfrom the of the assault- on the front was killed. The
paneled or of the assailant? held that the assault should be
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mo-uninsuredis made underno allowancestandpoint of the tort-from theviewed
intention-coverage for anno-faultfeasor, perspective the torist orfrom thatand

that thearguably suggests“We act exclusionnot an accident. alshooting plainly was
court, create suchintended toenvision,” appeals “a “accident” issaid the wordcannot

however,remains,not The factin an occurrence would an exclusion.situation which
coverag-perspective governingof the thesefrom the that the statutesunintendedbe

Wilson, negligentdistinguish905. In447 N.W.2d at es do not betweeninsured.”
by acts,his contendsintentionally plaintiffkilled wife andthe husband and intentional

imposehis Cadillac while this distinc-running her down with should notthat courts
(1)panelA heldon foot. dividedshe was tion.

useout of theinjuriesthe fatal arosethat inargumentmajor premiseThe for the
(indeed, usedthe car wasmotorof a vehicle the vic­viewingof an assault fromfavor

wife),kill the butweapon to strike andas a motoristperspective is that uninsuredtim’s
Petersen, as-(2) that, following the fatal coverages party“first cov­areand no-fault

from the husband’sshould viewedsault be coverage,buys thiserages.” The insured
perspective theand from thatperspective, insurance, todisabilityormuch like health

not acciden-the wereinjuries to wifefatal inju­against motor vehicleprotect herself
218-19.N.W.2d attal. 451 context, not matterIn this it shouldries.
McIntosh, where thebrings us toThis inflicted inten­injuriesthe werewhether

againappealsand the court oftrial court the eco­tionally negligently, becauseor
granted further re-followed Petersen. We are iden­consequences for the victimnomic

per-question of whoseto resolve theview Steenson,1 Minnesotatical in either case.
court of“accident.” Ourspective defines (2d30Insurance atNo-Fault Automobile

minority position, asappeals has taken a 1989). paid the sameThe insured hased.
anchosen to viewjurisdictionsmost have and,instance, isin so itpremium either

from theinvolving a motor vehicleincident incongruous denytoargued, it would be
McIntosh, 474perspective. Seevictim’s injuries weresimply because thebenefits

229, and n. 1.N.W.2d at See, e.g., Keeler v.intentionally inflicted.
Co., 724Ins.Farmers and Merchantsinjury must be causedthe victim’sWhile

307, (Mo.App.1987); Leath­309-10S.W.2d“accident,” No-Fault Actby neither ouran
553,Willoughby, 315 So.2derby Ins. Co. v.term.policy defines thenor the insurer’s

arguesalso(Fla.App.1975). Plaintiff555however,word, generally under-has aThe
primarythe No-Fault Act’sthat one ofsays, anmeaning. any dictionaryAsstood

economicgoals is to “relieve the severeis unex-simply happeninga thataccident is
uncompensated of auto­distress of victimsalso v.pected unintended. See Weisand

accidents,” Minn.Stat. 65B.42mobile §Co., 242 Minn.Ins.Farm Mut. Auto.State
however,remains,(1990). questionThe(“an866, (1954)141, 144, 64 368N.W.2d

are, fact,coverages ininvolvedwhether theorhappening without intentionunexpected
coverages.partyfirstproblem is not with whatdesign”). The

meaningmeans, to whom thethe term but coveragemotoristArguably, uninsured
applies. coverage, in caseparty whichis not first

partyarguments based on the firstcoverage for thejurisdictions that findThose
coverage apply only toof the basicthe that the natureassaults take viewintentional

pointsindeed, Applemanhas, experienced an economic loss benefits.injured insured
suggestto thatout that it is not accuratethat the charac-unexpected happening and

coverage anmotorist resemblesis irrelevant. uninsuredconductter of the assailant’s
liability policy; thatthough, accident rather than areasoning, as PetersenthisUnder

coverage closely“more resembles whatout, anyof thedifficult to conceivepoints it is
be, namely,it to amost courts have stated(aside the is thefrom when victimincident

stands asliability policy whichassailant) The term substitutenot an accident.that is
uninsured motor-proxy for that which theinserted in themust have been“accident”

carry.” Appleman,8Creason; chose not toand the fact istcoverage clause for a
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5067.45, pp.Law & had been insured.Insurance Practice See State Farm Mut.§
(1981).49-50 Auto. Ins. Co. v. 373Galloway, N.W.2d

301, (Minn.1985); Appleman,306 supra.Interestingly, the Uniform Motor Vehicle
(UMVARA)doesReparationsAccident Act Thus, focusthe under uninsured motorist

thenot define- the word “accident.” In coverage onis the conduct of the uninsured
2 of Actcommittee comment to section the Indeed,motorist. we do not think those

genericit the is asis said word used “a pay premiumswho poolinto a for unin-
appliedterm which immedi-to incidentthe coveragesured reasonably expectmotorist

41,ately gives liability.”rise 14to U.L.A. those funds to be pay compen-available to
(1972). words,53 In the term “acci-other injuries which,sation for iffor the unin-

inmeaningdent” takes its the contextfrom insured,sured motorist were his insurance
Thus, paymentwhich it is used. for of company not have pay.would to Under

reparation (i.e.,“basic for no-benefits” party coverage,true first the insured
benefits),fault the committee comment be recoverywould not denied if contribu-

says the term “accident” should con-be torily negligent, yetand under uninsured
pointthe of thesidered view of“[f]rom coverage,motorist recoverythe isvictim’s

intentionallywho him-injurevictim did not completelyreduced or even denied for the
self,” used in the ofbut when context victim’s contributory negligence. Unin-
security liabilityfor antort “accident” coveragesured motorist is not no-fault cov-

pointshould be considered “from the of erage; on partfault the of the uninsured
person causingview of the the harm.” Id. provenmotorist must be under tort law.

significant, think,It is we that uninsured words,In other under uninsured motorist
coverage corre-closelymotorist more coverage, the distinction between coverage

sponds securityto for liabilitytort than it liabilityand coverageunder that is radi-
reparationdoes to basic benefits. We cally different it is partythan under first

that,might in a comment 1add to section coverage.
Act,of thatthe the committee intimates

view,In our uninsured motorist cov­coverage reparationsfor isbasic benefits
erage party coverage.is truenot first Wekeptto within reasonablebe bounds
agree, therefore, the of appealswith courtclause,through observingthe “use” “it is
in and andPetersen Wilson hold that “acci­arguable that courts acci-have included
dent,” uninsured coverage,under motoristgeneraldents too far removed from the

to perspectiveis be viewed from the of themotoringofactivity and that a narrower
approachThistortfeasor. best fits the na­[i.e.,construction of the term would‘use’]

coverage.ture of the We affirm the courtpolicybe more consistent with the of this
appeals denyingdecisionof uninsured mo­Act.” Id. at 47.

plaintifftorist benefits to McIntosh.look, therefore,We must take closer ata
coveragesthe nature of the here.involved

III.requires separatelyThis us to consider
coverageuninsured andmotorist no-fault bringsThis us to no-fault benefits

coveragebenefits under our statutes. coverage. paidNo-fault benefits are “for
insured,bodily injury byto an caused acci­

II. resultingdent from the maintenance or use
* *pur­coverage is of a as amotorist motor vehicle vehicleUninsured

protect against Coverage damagetochased the risk that the is not limited to caused
bywho unin­ aninjures purchasermotorist the is uninsured or underinsured motor ve­

(or underinsured) hicle,paysured is it toand unable to nor limited a tortfeasor’s
too,damages purchaser Coverage applies,the the is to if in­entitled vehicle. the

victim, operatinginjuredrecover under tort law. The in oth­ sured is while her own
words, policy singleer collects under her own the in a car Theautomobile incident.

compensation liability contributory negligencethe isthat carrier insured’s irrele­
vant,paid recovery being onlyhave ifwould the uninsured motorist disallowed for
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inju- recoverythe of first-changes focus forself-inflictedthe victim’s intentional
(1990). by attempting toparty65B.60 insurance benefitsries. Minn.Stat. §

typethe ofdependingdefine “accident” onfor loss benefits isInsurance economic
iscoverage sought. This distinction with-againstthepurchased protectto insured

merit, plaintiffpermitout and I would themaintenanceinjury arisingof from therisk
to under both the uninsured liabili-recoverregardless ofor use of a motor vehicle

herty portions policy.the ofand no-faultnegligent orwhether tortfeasor wasthe
needlessly andmajority’sThe distinctionintentionally, even if there were noacted or

complicatedunfairly alreadyconfounds anenough if victim acci-It is thetortfeasor.
area of insurance law.words,In otherdentally injures herself.

tortfeasor; rather,focus not on thethe is In almost identical toKlug, on facts
dependent ex-eligibility isno-fault benefit case, injurythose in this we held that the

clusively andinjuredthe victim whetheron of aarose out of the use and maintenance
circumstancesshe has hurt underbeen motor vehicle. We have crossed that

arising the use of a motor vehicle.from bridge and not to the issuedo need addresscoverage.partyis true firstThis Indeed, majority recognizesfurther. the
forConsequently, we conclude that disposes of the and mainte-Klugthat “use

coveragepurpose of no-fault benefitsthe wake,In Klug’snance” issue in this case.
term is to be understoodthe “accident” remainingonlythe issue is whether the

injuredof the victim.perspectivefrom the injury bywas caused an “accident” under
contrary ruling of the courtWe reverse the ispolicythe statute and the so that it

appeals respect to no-fault benefitsof with covered under the insured’s no-fault and
coverage, that McIntosh’s no-faultand hold liability protection.uninsured motorist

injuries.coverage to her Todoes extend
beginsmajority by distinguishingThe be-eligible for no-fault McIntoshbe benefits

liability coveragetween and no-fault foralso, course, require­the usemust of meet
Ipurposes defining agreeof “accident.”provingKlug byin thatment established

herthat the insured here “collects underinjury arisingresulted from an accidenther
policy compensation theown the that liabil-of use of a motor vehicle.out the

ifity paidcarrier would have the uninsuredsummarize,To an “accident” is viewed
Majority Op.motorist had been insured.”forperspectivethe of the tortfeasorfrom

However, disingenuousIat think it479. iscoverage,uninsured-underinsured motorist
that, defininginto claim the word “acci-perspectivefrom the victim’s for thebut

coverage,for motorist thedent” uninsuredcoverage.purpose of loss benefitseconomic
focus must on the conduct of the unin-“betruismsimplyThis reflects the that while

view,myInsured motorist.” Id. the con-own, theylife onwords have a of their take
whollyduct the uninsured motorist isofap-of Thethe coloration their habitat.

to of in-irrelevant the determination anproach adoptwe here is consistent with the
coverage first-partyforsured’s benefitsof the term “accident” in the Uniformuse

bought for the Thepaid byand insured.Act, principlesand it is consistent with the
majority’s holding will a hostcreate wholeparty coverage.underlying first

by basingof unforeseen difficulties cover-part.partin and inAffirmed reversed age on the state of mind of the uninsured
motorist.YETKA, in(concurring part andJustice

dissenting part).in In focusing on the uninsured motorist’s
conduct, majority ignores holding,the itsagree majority’s holdingI the thatwith
required by theKlug, that incident heremay under the no-faultMcIntosh recover

the of ainvolved “use and maintenance”portion policy. How-of her automobile
majority’s analy-theever, motor vehicle. Underagree majority’sI with thecannot

sis,recovery any time an uninsured motorist actsanalysis whichand result bars
harm,intentionally the insured isliability portionthe of her to causeunder uninsured

first-partyfrommajority opinion improperly recoverybarred of bene-policy. The
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Thus, case,in Taylor jured persons,fits. this if had inten- not for the benefit of insur­
tionally driven his automobile into McIn- companiesance or motorists causewho

or party’stosh’s or had forced her a third others”).damage to
road,offautomobile the neither the third

addition,In I majoritynote that a ofparty nor McIntosh could recover under the
agreestates analysis.1with this exam-Forliability portionuninsured of their automo-

ple, one court noted:policies because, Taylor’s per-bile from
through eyesTo look the of unin-thespective, there was no “accident.” Under

sured rather than the in in-insuredImajority’s analysis, difficulty [anthe have
requiretentionalwhich, situation wouldconceptualizing any incident from assault]

anperspective, twistingthe will unconscionableintentional tortfeasor’s of the obvi-
purposeouspurposes purchasingbe an “accident” for of uninsured of insurance cov-

liability coverage.motorist This stroke is erage.
broad; blindlymuch too it eliminates recov- logicAll reason and requirewould a

ery based the uninsuredon motorist’s con- interpretationconstruction and in-that
regardlessduct of the anrole automobile tent of mind should be taken from the

plays in the insured’s injury. * * *viewpoint of the insured.
majorityThe notes that uninsured motor-

Celina Mut. v. Saylor,Ins. Co. 35 Ohiocoverage.ist coverage is not no-fault 81, 721, (1973);Misc. 301 N.E.2d 723 seetrue,While this is it does not follow anthat
Co.,also Cannon v. Commerce Ins. 18completelyinsured is frombarred recov-

984, 805,Mass.App. (1984)470 N.E.2d 806ery simply contributory compa-because or
(compulsory coverageuninsured motoristnegligencerative may reduce an insured’s

todesigned protect injured party, not will­recovery. analysis punishesThis and
operator);ful Keeler v. Mer­Farmers &what, her,blames the victim/insured for to

Co., 307, (Mo.­chants Ins. 724 S.W.2d 310injuries. inju-are accidental The insured’s
(“accident”App.1987) in­determined fromexpenses arisingries and from them are no

perspective); Stucky Long,sured’s v. 783compensable theyless because are inten-
500, (Okla.App.1989) (intentionalP.2d 503fact,tionally comparative-negli-Incaused.

an mayacts of uninsured tortfeasor begence principles applicableare not even in
considered an accident for purposes ofthe setting.intentional-tort

protectionuninsured motorists whenMoreover, purchasethe of uninsured cov­
perspective injuredviewed from the of theact;erage independent coverageis an the

person). Another commentator noted:any injuryattaches to is anbythat caused
maythe injury intentionallyWhile beuninsured motorist and arises out of the

by aggressor,inflicted the to the extentuse and maintenance of a motor vehicle.
unprovokedthat the assault is and/orexpectsThe legitimatelyinsured this cover­

unexpected injuredfrom person’stheage injuriesthe intentionallywhether are
damagesstandpoint justthe are as acci-negligentlyor greatcaused. I see no un­

as if negligentlydental he had beenderwriting risk as a result of cases like the
Therefore,struck. there is nopresent almostone unless we abecome lawless

(with possible exceptionreason the ofcountry. Certainly theoccurrences like the
rates,present premiumdetermination of thecase are rare. This is precisely the

importancesort of which should be of minimal insituation that uninsured and no-­
coverage light thefault is to of incidence of suchintended serve. intentionalSee

automobile)Dyer Family Co.,v. assaults withAmerican Ins. 159 an to consider
766,Ill.App.3d 530, any viewpoint111 theIll.Dec. 512 N.E.2d accident from thatbut

1071, (1987) (uninsured injured1074 person, exceptmotorist cov­ of the in the event
erage “designed protection provokedfor the in­of the claimant the assault.

fact, except that,jurisdictions1. In respectfor Motor In-VehicleAccident hold with "acci-to the
issue,Corporation McCarthy, perspectivev. 16 dent” the victim’s is control-demnification

35, (N.Y.App.1962), ling.A.D.2d 224 N.Y.S.2d 909 The cases are not as uniform "useon the
nearly all the cases I have found from other and maintenance” issue.
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Widiss,A. A to MotoristGuide Uninsured
p. (1969).Coverage, 2.47 at 95§

Thus, agree with amicus in thisI the
that, typeand hold in this ofcase would

situation, coveragemotoristuninsured
injured not theparty,must focus on the on

injuredthestate of mind. It istortfeasor’s
premium protectionparty paidwho a for

by mo-against injuries caused uninsured
Intentional acts are excluded fromtorists.

insuredliability policies so that an cannot
expectperform protec-act anda deliberate

isby parties.from third Theretion suits
simply danger manipu-of kind ofno this

party who hasinjuredlation when it is the
Thus,coverage.purchased the insurance

liabilitypublic precluding cover-policythe
intentionallyage personsto who cause

typeapplynot in this of suit.harm does
reasons,For all of these I would reverse

appeals recoveryallowthe court of and
por-liabilityunder both the and no-fault

policy.oftions the

WAHL, (concurring & dissent-Justice
ing).

joinI Yetka’s concurrence andJustice
dissent.

GARDEBRING, (concurring &Justice
dissenting).

join partialI with Justice Yetka’s concur-
partialrence and dissent.
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