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In addressing similar policy language, the
court in United States v. Government Em-
ployees Ins. Co., supra made the following
observation which is equally pertinent in
this case.

This result appears sound and accords

with what must have been the intent and

understanding of the parties. It must be
assumed that the insurer knew that its
insured in this case was entitled to obtain
medical services at the expense of the

United States, as provided under Section

1074(b), 10 U.S.C. It had included as a

separate part of its contract of insurance,

for which it unquestionably charged a

portion of its premium, this provision ob-

ligating itself to pay the medical ex-
penses incurred as a result of an accident
on behalf of the insured. To allow it to
eliminate from its obligation, under this
provision, any expenses incurred by the
United States under the latter’s statutory
obligation to the insured would mean
that the insurer actually would have been
incurring no liability, or at least a most
limited one, under this part of its policy,
for which it had charged a portion of its
premium. Certainly, the insurer had not
intended—it undoubtedly had not adjust-
ed its premium to take into account—any
such ‘windfall’ as would result in its favor
by limiting its obligation under the ‘Ex-
penses for Medical Services’ portion of its
policy as it now asks of the Court. It
would be unconscionable so to limit it.

461 F.2d at 59-60.

The United States in this case was a
“party intended to be benefited by the
promise, and there . .. existed at the time
thereof such an obligation on the part of
the promissor toward the [United States] as
gives [it] at least an equitable right to the
benefit of the promise.” Johnson v. Clark,
supra, 39 N.-W.2d at 434, quoting Parlin v.
Hall, 2 N.D. 473, 52 N.W. 405, 407 (1892).

IT IS ORDERED that plaintiff’s motion
for summary judgment on the issue of lia-
bility is granted.

IT IS FURTHER ORDERED that de-
fendant’s motion for summary judgment is
denied.

IT IS FURTHER ORDERED that trial
on the issue of the amount of reimburse-
ment to which plaintiff is entitled will be
had on a date later to be determined by the

court.
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OPINION

HATFIELD, District Judge.

Plaintiff Robert Scott Gentry appeals
from the Secretary’s decision denying his
claim for disability benefits. In order to
qualify for benefits, Gentry was required to
establish that on or before February 10,
1977, the date he met the earnings require-
ment, he was totally disabled as provided
under the Social Security Act, 42 U.S.C.
§§ 416(i) and 423. This action is brought
pursuant to 42 U.S.C. § 405(g).

The issue for review is whether the Sec-
retary’s finding that Gentry was not enti-
tled to disability benefits is based on sub-
stantial evidence. Hall v. Secretary of
Health, Education and Welfare, 602 F.2d
1872, 1874 (9th Cir. 1979). Substantial evi-
dence is such “relevant evidence as a rea-
sonable mind might accept as adequate to
support a conclusion.” Johnson v. Harris,
625 F.2d 311, 312 (9th Cir. 1980).
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BACKGROUND

Gentry filed applications for Disability
Insurance Benefits and Supplementary Se-
curity Income (SSI) benefits on April 16,
1979. He alleged he became disabled on
February 10, 1977, due to a back injury and
scarred muscle tissue he sustained while
working. Plaintiff was found to have met
the special earnings requirement of the Act
on February 10, 1977. Plaintiff’s claims
were initially denied and he appealed the
denial to an Administrative Law Judge
(ALJ) who heard the claim de novo. The
ALJ heard testimony of the plaintiff and
agreed that Gentry was not under any dis-
ability and therefore not entitled to disabili-
ty insurance benefits or SSI benefits. The
appeals council, after a review of the case,
approved the ALJ’s decision. The final de-
termination of the ALJ became the final
decision of the Secretary. Accordingly,
plaintiff seeks review in this court.

The standard for review in the district
court is that after considering the record as
a whole, the ALJ’s decision must be sup-
ported by substantial evidence. Embry v.
Secretary of Health, Education and Wel-
fare, 626 F.2d 93, 94 (9th Cir. 1980), citing
Walker v. Mathews, 546 F.2d 814, 818 (9th
Cir. 1976), Day v. Weinberger, 522 F.2d
1154, 1156 (9th Cir. 1975).

Plaintiff is a 26-year old man with a high
school education who worked primarily as a
carpenter and a laborer. - He alleges that
due to several work-related injuries he is
disabled. Claimant testified at the hearing
that on February 10, 1977, he injured his
back when he fell and landed on his tool
belt and crowbar. He was treated and la-
ter returned to work only to reinjure his
back a second time on September 17, 1977,
when he attempted to lift 2 X 4’s. Claim-
ant further testified that he has been hospi-
talized on several occasions for lower back
pain. The medical reports diagnose plain-
tiff’s impairment as chronic lumbosacral
strain.

Plaintiff essentially claims that he is un-
able to work at his occupation because of
his lower back pain.
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Of the eight or so doctors who examined
plaintiff all agree that there is no organic
or neurological cause for the pain, but did
acknowledge a functional overlay. A psy-
chological evaluation was conducted of
plaintiff which suggested a hysterical neu-
rosis, conversion type. While some doctors
acknowledged the existence of acute lower
back pain, Doctors Avery, Power, Bulger,
Shubat and Popnoe all recommended that
plaintiff return to work as a carpenter, but
that he limit some activities. The recom-
mendation was to limit tasks which would
require him to stoop, bend, twist or lift
heavy objects. No doctor unequivocally
recommended plaintiff not return to work
as a carpenter.

The ALJ found that while claimant may
experience some pain there was no medical
evidence to substantiate a finding of dis-
ability solely on the basis of his pain. The
Judge further found that the amount, fre-
quency and severity of his pain was not
persuasive. The ALJ found that claimant
does not have any impairment which signif-
icantly limits his ability to perform basic
work-related functions and therefore con-
cludes the claimant does not have a severe
impairment as required by the Act.

THE LAW

The Social Security Act, 42 TU.S.C.
§ 423(d)(1) defines disability as the

inability to engage in any substantial
gainful activity by reason of any medical-
ly determinable physical or mental im-
pairment which can be expected to result
in death or which has lasted or can be
expected to last for a continuous period
of not less than 12 months. . ..

42 U.S.C. § 423(d)(8) provides:

For purposes of this subsection, a “physi-
cal or mental impairment” is an impair-
ment that results from anatomical, phy-
siological or psychological abnormalities
which are demonstrable by medically ac-

b
.

Plaintiff contends that this court’s decision in
Kahri v. Califano, 484 F.Supp. 852 (D.Mont.
1980), requires reversal in this case because the
ALJ did not make findings regarding alterna-
tive vocational fields for appellant. While the
Kabhri, supra, case is distinguishable both on
law and in fact, the Secretary is not saddled

ceptable clinical and laboratory diagnostic
techniques.

The Supreme Court has stated that the
worker bears
a continuing burden of showing, by
means of “medically acceptable clinical
and laboratory diagnostic techniques,”
§ 423(d)(8), that he has a physical or
mental impairment of such.severity that
“he is not only unable to do his previous
work but cannot, considering his age, ed-
ucation and work experience, engage in
any other kind of substantial gainful
work” which exists in the national econo-
my....” ’
Mathews v. Eldridge, 424 U.S. 319, 336, 96
S.Ct. 893, 903, 47 L.Ed.2d 18 (1976).

Il This circuit has held that the burden
lies on the claimant to establish that a
physical or mental impairment prevents
him from engaging in his previous occupa-
tion. Gonzalez v. Harris, 631 F.2d 143, 145
(9 Cir. 1980); Cox v. Califano, 587 F.2d 988
(9th Cir. 1978).

Applicable federal regulations provide:
Where an individual does not have any
impairment(s) which significantly limits
his or her physical or mental capacity to
perform basic work-related functions, a
finding shall be made that he or she does
not have a severe impairment and there-
fore is not under a disability without
consideration of the vocational factors.

See, 20 CFR § 404.1503(c). Only after
plaintiff has established the severity of his
impairment does the burden shift to the
Secretary to prove that the claimant can
engage in other types of gainful work.!
Johnson v. Harris, 625 F.2d 811 (9th Cir.
1980); Cox, supra.

DISCUSSION

Plaintiff was the only witness to appear
in front of the ALJ. He testified as to his

with the burden of showing that there are “oth-
er types of substantial gainful work in the na-
tional economy which plaintiff can perform”,
Id. at 854, if claimant has failed to establish a
prima facie case of disability. See also, 20 CFR
§ 404.1503 and § 416.903 (1980).




aches and pains and limitations on his phys-
ical capacity to perform routine and work-
related tasks. Plaintiff no doubt is experi-
encing some pain; however, credible medi-
cal evidence, on which any determination of
disability must rest, was notably lacking.

Il Vhile the court agrees that pain
may in and of itself be disabling, Marmon v.
Califano, 459 F.Supp. 369, 370 (D.Mont.
1978), citing Gaultney v. Weinberger, 505
F.2d 948 (5th Cir. 1974) and Mark v. Cele-
brezze, 348 F.2d 289 (9th Cir. 1965), there
exists little substantial or credible evidence
absent plaintiff’s own testimony which
would support a finding that claimant’s
claim is of such a severe nature so as to
significantly limit his capacity to perform
basic work-related funetions2 The only
medical evidence that plaintiff could not
pursue his occupation of a carpenter was
from Dr. Avery. He also concludes that
plaintiff has zero impairment due to the
absence of objective abnormal physical find-
ings. This report conflicts with other medi-
cal reports which recommend that plaintiff,
inspite of his pain, return to work as a
carpenter. Lack of medical evidence to
support a disability is adequate to support a
denial of benefits. See, McMullen v. Cele-
brezze, 335 F.2d 811, 816 (9th Cir. 1964),
cert. denied, 382 U.S. 854, 86 S.Ct. 106, 15
L.Ed.2d 92, reh. denied, 382 U.S. 922, 86
S.Ct. 295, 15 L.Ed.2d 238. Despite the fact
that plaintiff experiences some pain does
not mean that the impairment is of such
significance that it is disabling under the
meaning of the Act. See, Wren v. Wein-
berger, 390 F.Supp. 507 (D.Kan.1975).

Plaintiff describes his frustrations in ob-
taining employment. Plaintiff no doubt
wishes to secure employment but has met
without success because of his potential
back problems. But as was stated recently
by the Court of Appeals:

The statute, 42 U.S.C. § 423(d)(2)A),

makes legally irrelevant any considera-

2. The court notes here that if the pain was of
such severity as plaintiff describes he certainly
would not have been able to report to his doc-
tor that he built his own house, performed
work as a ranchhand or performed other basic
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tion of whether a claimant would actually

be hired if he applied for work. Walker,

supra, 546 F.2d at 818. The statutory
standard is not employability but rather

capacity . . . .

Vidal v. Harris, 637 F.2d 710 (9th Cir. 1981).
It is not whether Gentry can actually find a
job but whether his claims of back problems
would prevent him from engaging in sub-
stantial gainful work.

In sum, plaintiff has failed to meet his
burden in establishing a prima facie case of
disability as of February 10, 1977. There-
fore he is not entitled to disability benefits
or SSI. Affirmed.
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work-related functions. Thus it would seem
that without more plaintiff, by his own acts,
has failed to sustain the burden of proving that
he is disabled by his severe pain.




