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IT FURTHERthe IS ORDERED that trialpolicy language,addressingIn similar
thev. Em- on the issue of amount of reimburse-in Governmentcourt United States

Co., followingthesupra plaintiffmade ment to which is entitled will beployees Ins.
pertinent inequally bywhich is later to be determined theobservation had on a date

this ease. court.
and accordssoundappearsThis result

the intent andwith what must have been
It must beparties.of theunderstanding

knew that itsthat the insurerassumed
was entitled to obtaininsured in this case

expensethe of theservices atmedical
States, underprovidedUnited as Section

1074(b), It had included as a10 U.S.C.
insurance,its contract ofseparate part of GENTRY, Plaintiff,Robert Scott

unquestionably chargedit afor which
v.provisionthis ob-portion premium,of its

SCHWEIKER, SecretaryRichard ofS.ligating payitself to the medical ex-
Services,Health and Humanan accidentpenses incurred as a result of

Defendant.it toon behalf of the insured. To allow
obligation,from its under thiseliminate No. CV-80-91-GF.

any expenses byincurred theprovision,
Court,United DistrictStatesstatutoryunder the latter’sUnited States

Montana,D.would meanobligation to the insured
Great Falls Division.actuallythat the insurer would have been

least a mostincurring liability,no or at 13,May 1981.one, part policy,itslimited under this of
charged portionit a of itswhich hadfor

Certainly, the insurer had notpremium.
adjust-undoubtedlyintended—it had not

anypremiumed its to take into account—
result in its favorsuch ‘windfall’as would

limiting obligation under the ‘Ex-by its
itspenses portionfor Medical Services’ of

as it now asks of the Court. Itpolicy
unconscionable so to limit it.would be

461 F.2d at 59-60.
in this case was aThe United States

by the“party intended to be benefited
the timepromise, and there . .. existed at

obligation partthereof such an on the of
promissor the asthe toward [United States]

gives equitable rightat least an to the[it]
Clark,promise.”benefit of the Johnson v.

434, v.supra, quoting39 N.W.2d at Parlin
Hall, 473, 405, (1892).2 52 N.W. 407N.D.

plaintiff’sIT ORDERED that motionIS
summary judgmentfor on the issue of lia-

granted.bility is

that de-IT IS FURTHER ORDERED
summary judgment isfendant’s motion for

denied.
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BACKGROUND

Gentry applications Disabilityfiled for
SupplementaryInsurance Benefits and Se-

16,curity (SSI) AprilIncome benefits on
alleged1979. He he became disabled on

10, 1977,February injurydue to a back and
scarred muscle tissue he sustained while
working. Plaintiff was found to have met

special earnings requirementthe of the Act
10,February Plaintiff’s claimson 1977.

appealedhe theinitiallywere denied and
JudgeLawdenial to an Administrative

(ALJ) de novo. Thewho heard the claim
plaintiffthe andtestimonyAU heard of

anywas not under dis-agreed Gentrythat
not entitled toability and therefore disabili-

ty insurance benefits or SSI benefits. The
council, case,after a review of theappeals

approved the ALJ’s decision. The final de-
termination of the ALJ became the final

Secretary.decision of the Accordingly,
plaintiff seeks review in this court.

Falls, Mont.,Boland,Thomas E. Great for
inThe standard for review the districtplaintiff.

consideringcourt is that after the record asAtty., Frank D.O’Leary,Robert T. U. S.
whole, sup-a the AU’s decision must beMont.,Billings,Meglen, Atty.,Asst. U. S.

by Embryported substantial evidence. v.
for defendant. Health,Secretary of Education and Wel-

fare, 93, (9th 1980), citing626 F.2d 94 Cir.
OPINION 814,Mathews, (9thWalker v. 546 F.2d 818

1976), Weinberger, 522DayCir. v. F.2dHATFIELD, Judge.District
1154, (9th 1975).1156 Cir.Gentry appealsPlaintiff Robert Scott

26-year highis a old man with aPlaintiffdenying hisSecretary’sfrom the decision
primarily as aschool education who workedIn order todisabilityclaim for benefits.

carpenter allegeslaborer. He thatand abenefits,qualify Gentry requiredfor was to
injuries he isdue to several work-related10,Februaryestablish that on or before

hearingat thedisabled. Claimant testified1977, earnings require-date he met thethe
10, 1977, injuredhe hisFebruarythat onment, totally providedhe was disabled as

landed on his toolback when he fell andAct,Security 42under the Social U.S.C.
belt and crowbar. He was treated and la-416(i) broughtisand 423. This action§§

only reinjureto hister returned to work405(g).pursuant to 42 U.S.C. §
17, 1977,Septemberback a second time onThe issue for review is whether the Sec-

2 Xattemptedwhen he to lift 4’s. Claim-finding Gentrythat was not enti-retary’s
hospi-that he has beenant further testifieddisabilityto benefits is based on sub-tled

several for lower backtalized on occasionsofSecretaryevidence. Hall v.stantial
reports diagnose plain-Thepain. medicalWelfare,Health, Education and 602 F.2d

impairment as chronic lumbosacraltiff’s1372, (9th 1979). evi-1374 Cir. Substantial
strain.rea-dence is such “relevant evidence as a

that he is un-adequate essentiallyPlaintiff claimsmight accept as tosonable mind
Harris, occupation because ofable to work at hissupport a conclusion.” Johnson v.

311, 1980). pain.(9th his lower back625 F.2d 312 Cir.
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soeight ceptable laboratory diagnosticOf the or doctors examined clinicalwho and
agree organicall that thereplaintiff techniques.is no

neurological pain,or cause for the but did The Supreme has stated that theCourt
acknowledge Aoverlay. psy-a functional bearsworker
chological evaluation was conducted of

bycontinuing showing,a ofburdensuggested hystericalwhich a neu-plaintiff
of “medically acceptablemeans clinicalrosis, type.conversion While some doctors

laboratory diagnostic techniques,”andacknowledged existence lowerthe of acute
423(d)(3), physicalthat has a orhe§pain, Power,Avery, Bulger,back Doctors

impairment such severitymental of thatallPopnoeShubat and recommended that
is only previous“he not to do hisunableplaintiff work as butcarpenter,return to a

cannot,but considering age,work his ed-that he limit activities. recom-some The
experience,and inengageucation workmendation was limitto tasks which would

otherany gainfulkind of substantialrequire bend,stoop,him to or lifttwist
which thework exists in national econo-heavy objects. unequivocallyNo doctor

my----”plaintiffrecommended not return to work
319,Eldridge, 336,Mathews v. 424 96carpenter.as a U.S.

893, 903, (1976).18S.Ct. 47 L.Ed.2dThe ALJ that while mayfound claimant
experience painsome there was no medical This circuit has held that the burden

findingevidence to substantiate a of dis- lies the toon claimant establish athat
ability solely pain.on the basis of his The physical impairmentor preventsmental

amount,Judge further found that the fre- engaging previoushim from his occupa­in
quency severityand of waspainhis not Harris, 143, 145tion. Gonzalez v. 631 F.2d
persuasive. The ALJ found that claimant (9 1980); Califano,Cir. Cox v. 587 F.2d 988

impairmentnot any signif-does have which (9th 1978).Cir.
icantly ability performlimits to basichis Applicable regulations provide:federal
work-related functions and therefore con-

an anyWhere individual does not havecludes the does not aclaimant have severe
impairment(s) significantlywhich limitsimpairment required byas the Act.
his or her physical or mental tocapacity

THE LAW perform functions,basic work-related a
Act,The SecuritySocial 42 U.S.C. finding shall be that he ormade she does

423(d)(1) disabilitydefines as the§ not have a impairmentsevere and there-
inability engageto in any substantial is not disabilityfore under a without
gainful by reasonactivity anyof medical- consideration of the vocational factors.
ly physicaldeterminable or mental im- See, 404.1503(c).20 CFR Only after§
pairment expectedwhich can be to result plaintiff has the hisseverityestablished of
in death or which has lasted or can be impairment does the burden shift to the
expected periodto last for a continuous Secretary proveto thethat claimant can
of not 12less than months.... inengage types gainfulother of work.1

423(d)(3)42 provides:U.S.C. § Harris,v. (9thJohnson F.2d625 311 Cir.
purposes subsection,For this “physi-of a Cox,1980); supra.

cal or impairment” impair-mental is an
DISCUSSIONanatomical,ment phy-that results from

siological psychologicalor abnormalities Plaintiff was the witnessonly appearto
which are by medicallydemonstrable ac- in offront the ALJ. He testified as to his

decision, showing1. Plaintiff thatcontends this court’s in thewith burden of that there are “oth-
CaUfano, (D.Mont.F.Supp. typesKahn gainfulv. 484 852 er of worksubstantial in the na-

1980), requires economy plaintiff perform”,reversal in this thecase because tional which can
854,findings regardingALJ did not make alterna- Id. at if claimant has failed to establish a

appellant. prima disability. also,tive vocational forfields While the facie case of See 20 CFR
Kahn', supra, distinguishable (1980).is bothcase on 404.1503 and§ § 416.903

fact, Secretarylaw and in the is not saddled
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actuallywouldtion of whether a claimantphys-limitations on hispains andaches and
Walker,for work.appliedbe hired if hework-perform routine andcapacity toical

statutory818. Thesupra, 546 F.2d atexperi-isPlaintiff no doubtrelated tasks.
ratheremployability butstandard is nothowever, credible medi-pain;encing some

.. .capacity.ofevidence, any determinationon whichcal
rest, lacking.notablywasdisability 1981).must Harris, (9th710 Cir.Vidal v. 637 F.2d

actuallycan find aGentryIt is not whetheragrees painthatthe courtWhile problemsof backjob but his claimswhetherdisabling, Marmon v.and of itself bemay in engaging in sub-preventwould him from
369, (D.Mont.Califano, 370F.Supp.459 gainful work.stantial

Gaultney Weinberger,v. 5051978), citing
sum, hisplaintiff has failed to meetIn1974)(5th and Mark v. Cele­Cir.F.2d 943

establishing primain a facie case ofburdenbrezze, (9th 1965),289 Cir. there348 F.2d
10,February 1977. There-disability as ofor credible evidencelittle substantialexists

disabilityto benefitsfore he is not entitledwhichtestimonyownplaintiffsabsent
or Affirmed.SSI.claimant’sfindinga thatsupportwould

so as toa severe natureclaim is of such
capacity performtolimit hissignificantly

onlyThework-related functions.2basic
plaintiffthat could notevidencemedical

carpenterof a wasoccupationhispursue
He also concludes thatAvery.Dr.from

ANDOF RAILWAYBROTHERHOODdue to theimpairmentzeroplaintiff has
CLERKS,AIRLINE CONSOLIDATEDphysical find­objective abnormalofabsence

BOARD OF ADJUSTMENTSYSTEMmedi­report conflicts with otherings. This
Carmen,Railway46; ofBrotherhoodplaintiff,thatwhich recommendreportscal

Burlington ProtectiveNorthern Jointas apain, return to workinspite of his
Division,Board; Broth-Allied Servicesevidence tocarpenter. Lack of medical

Clerks;Railway and Airlineerhood ofadequate supportto asupport disabilitya is
Railway Signalmen;ofBrotherhoodSee, v.McMullen Cele­denial of benefits.

Adjustment,Committee ofGeneral1964),brezze, 811, (9thF.2d 816 Cir.335
386,Transportation No.UnionUnited854, 106,denied, 1586 S.Ct.cert. 382 U.S.

Inc.;Burlington Yard-Northern and922,92, denied, 86reh. 382 U.S.L.Ed.2d
America, Plaintiffs,masters offact295, Despite238. the15 L.Ed.2dS.Ct.

v.painsome doesplaintiff experiencesthat
of suchimpairment isnot mean that the andNORTHERN INC.BURLINGTON

America,disablingis under thesignificance that it ofUnited States
See, v. Wein­Act. Wrenmeaning of the Defendants.

(D.Kan.1975).F.Supp. 507berger, 390 Civ. No. 4-81-224.
his frustrations in ob-describesPlaintiff Court,DistrictUnited States

Plaintiff no doubttaining employment. Minnesota,D.
has metemployment butwishes to secure Fourth Division.

potentialof hisbecausewithout success
14,May 1981.recentlyBut as was statedproblems.back

Appeals:by the Court of
statute, 423(d)(2XA),42The U.S.C. §

any considera-legally irrelevantmakes

pain functions. Thus it would seemof work-relatedthat if the was2. The court notes here
acts,bycertainly plaintiff, his ownseverity plaintiff without morehe thatas describessuch

provingreport burden of thatfailed to sustain theto his doc- hashave been able towould not
house, by pain.performed his severehe is disabledtor that he built his own

performed other basicwork as a ranchhand or


