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An assessment of these factors leads to
the conclusion that a local school board in

properlythe of Montana isState considered
subdivision”,a “political ego”not the “alter

of Accordingly,the state. a school district
partake immunity provideddoes of thenot

the of Montana byState the Eleventh
Amendment.

Having determined that the defendant
board,school as a political subdivision of

the Montana,of isState not immune from
suit Amendment,under the Eleventh this
court need reachnot the second itsstep of
analysis, and determine whether the State
of Montana has waived its Eleventh
Amendment immunity respectwith to ac-
tions initiated under the theauthority of
ADEA.

For the herein,reasons set forth IT IS
HEREBY ORDERED that the defendant’s
motion partialfor summary judgment be,

is,and the same hereby DENIED.

Boland;Thomas Regnier, Lewis & Bo-
land, Falls, Mont.,Great plaintiff.for

Raymond HILLIARD, Plaintiff,C. C.George Darragh, Asst. Atty.,U.S.
Falls, Mont.,Great for defendant.v.

SCHWEIKER, SecretaryRichard of the
Department of Health and Human MEMORANDUM AND ORDER

Services, Defendant.
HATFIELD, Judge.DistrictNo. CV-82-18-GF.
Raymond Hilliard, herein,C. plaintifftheUnited Court,States District

seeks review of the final ofdecision theMontana,D.
defendant, Secretary of Health and HumanGreat Falls Division.
Services, denying disabilityhis claim for

April 12, 1983. insurance benefits under 42 U.S.C. 401§§
seq.et jurisdiction pursuantThis court’s is
42 405(g).to §U.S.C.

applicationMr. Hilliard’s for Social Se-
curity disability Maybenefits was onfiled
18, 1979. The application was denied. Mr.
Hilliard requested reconsideration which
was likewise denied. Pursuant to Mr. Hilli-

timelyard’s request, hearinga was held
Judge (ALJ)before an LawAdministrative

7,Julyon 1981. The ALJ determined on
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in afindingsIfcapacity.. thewas functional23, 1981 that Mr. HilliardSeptember
in withonlyis defined the case deal exertionalparticularnot as that termdisabled

limitations, in theAct. ruleSecurity applicableSocial then the
II is How-Appendix conclusive.tables offor 29pipefitteraMr. Hilliard worked as

ever, arewhere non-exertional limitationsinjurya on-years, until he sustained back
ainvolved, guidelineasthe rule serveswork.14, after a fall atNovember 1978

inthe and definitionsalong principleswithper-andcomplainsMr. of severeHilliard
mustand full considerationregulations,theThe backpainback and headaches.sistent

in case.facts thegiven to all relevantbeheadaches, depres-pain withtogetherand
200.00(e).Id. IIApp. §pain,with thatapparentlysion associated

claimthe of Mr. Hilliard’sconstitute basis
disabilityfor benefits. II.

case, expresslyIn the ALJpresenttheI.
performnotthat Mr. Hilliard couldfoundbenefitsdisabilityA claimant for

as Thatpast pipefitter.his relevant work aprovingof that a disabili­bears the burden
made, the bur-having beendetermination423(d)(5).ty Disability42exists. U.S.C. §

toSecretaryto establishden shifted theinability anyis as the to dodefined “...
Hilliard, considering residualthat Mr. hisby ofgainful activitysubstantial reason

capaci-and vocationalcapacityfunctionalorany medically physicaldeterminable
ties, performable other work.was toexpectedcanimpairmentméntal which be

or canto result in or which has lasteddeath thethat Mr. Hilliard hadThe ALJ found
periodforexpectedbe to last a continuous tocapacity performresidual functional”months;of not less 12 .... 42than work, ap-“light” “closelyan individualwas

the claimant423(d)(1)(A).U.S.C. Once§ “limit-age, and had aproaching advanced”
prima showing physicala facie of amakes that the skillsAssuminged” education.

precludesimpairment effectivelywhich him through pasthisacquired by Mr. Hilliard
work,past burdenreturningfrom to his the transferable, theexperiencework were not

Secretary.goingof to theforward shifts Mr.ALJ that Hilliard’s situationconcluded
Harris, (9th625 Cir.Johnson v. F.2d 311 thecorresponded with medical-vocational

Schweiker,1980). Gentry F.Supp.v. 513 202.11,set in Rule 20 C.F.R.guideline forth
(D.Mont.1981).1020 mustSecretaryThe 404, P, TheAppendixPart II.Subpart

has physicalestablish that the claimant the wouldforegoingALJ that rulenoted the
(i.e.,and mental residual function­capacity lightnon-disability. Infindingdirect a of

jobs,capacity) perform specific takingal to in-of that Mr. Hilliard’s claimthe fact
into age,consideration the claimant’s edu­ limitations, i.e., pain,volved non-exertional

past (i.e., voca­experiencecation and work ALJ notthe didpsychological problems,
capacity).tional 20 C.F.R. 404.1505.§ conclusive,treat rule but in accord-the as

The interrelation of the aforementioned as-pertinent regulations,ance with the
making disabilityto be in autilized the non-exertional limitationssessedfactors

20governed by however,determination is Part concluded,C.F.R. The ALJpresented.
404, II,P, the re-Subpart Appendix and limita-non-exertionalthat Mr. Hilliard’s
maining regulations. tions not his residual functionaldid affect

capacity “light”for work.ofcapacityResidual functional consists
(i.e.,aspects: (1)two limitationsexertional offindingsHilliard thecontends thatMr.

medium,ability light,to do sedentary, (1)respects:are erroneous in twothe ALJ
(2) non-work), andheavyorheavy very Hilliardthat Mr.the ALJ’s determination

mental,(i.e., sensory,exertional limitations work is“light”capable performingwas of
impairments).or skin evidence; (2)not substantialsupported by

thethe that claimant’sALJ’s determinationAppendix onlyThe tables of II consider
hisnotlimitations did affectthe residual non-exertionalphysical aspectexertion of
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capacityresidual functional is not based on months before Mr. fifty-fifthHilliard’s
over,birthday.substantial An individual 55 orevidence. of

course, is beingconsidered as of “advanced
See,age”. 404.1563(d).20 C.F.R. §III.

thatAssuming Mr. Hilliard’s workHaving exhaustively reviewed the skills
transferable”,matter, were to befound “not therecord in this this court concludes

“age” Ifcategorization is critical. Mr. Hil-that remand of this action is appropriate.1
beingliard had been classified as of “ad-The court’s ruling predicatedis on its find­

age”, guide-vanced the medical-vocationaling that the guidelinesmedical-vocational
lines hisapplicable to situation would havewere not inproperly applied, accordance

202.02, 404,20been Rule C.F.R. Part Sub-pertinentthe regulations. previ­with As
P, II,part Appendix which directs anoted, findingously the AU the applicablefound

of disabled.guideline 202.11,to be setthat forth in Rule
P,404,20 SubpartC.F.R. Part II.Appendix Although Mr. Hilliard technically fell

applicableRule 202.11 is to an individual “approaching age”within the advanced cat-
“closely approaching age”,advanced of egory hearingat the time of the before the
“limited” education and whose work skills ALJ, 404.1563(c), subpartsee 20 C.F.R. §
are “not transferable”. The AU never (a) of 404.1563 states that thespecifically§

specificmade a asfinding to the transfer­ Secretary apply age“will not these catego-
ability skills,of Mr. Hilliard’s work but ries mechanically in a borderline situation”.
assuming that his skills were not transfer­ consideration,The is devoidrecord of the if
able, found that Mr. Hilliard’s vocational any, given by the ALJ to the borderline

agefactors of and education would direct a situation which Mr. Hilliard’s situation ob-
finding of “not disabled”. It is the AU’s viously presents. The failure of the AU to
application “closelyof the approaching ad­ why “age”state the categorization was ac-
vanced age” category in his ofutilization complished mechanically represents suffi-
the medical-vocational guidelines on which groundcient for remand.
this court focuses. It furthermust be noted that Mr. Hilli-

14,Mr. Hilliard was born on December expireard’s insured status does not until at
1926. At the time of the administrative least December of 1983. If Mr. Hilliard’s

i.e., 1981,hearing, 7,July Mr. Hilliard was expired significant pe-insured status had a
54 years ofold. The date the ALJ’s deci- riod of time in of hearing,advance his the

September 23,1981,sion was less than three court quarrel “age”could not with the cate-

disability See,gage1. Review of Harris,benefit ren-decisions in remand review. Park v.
by Secretary requiresdered the Cir.1980).(5thcourts to en- 614 F.2d 83 It is at this level of

gage (1) substantialityin two levels of review: “goodreview that the relaxed ofstandard
(2)of evidence review and remand review. by reviewingcause” is to be utilized the court.

Harris,Holguin 1171,F.Supp. (N.D.v. See,480 1175 Kemp (9thWeinberger,v. 522 F.2d 967
1979).Cal. 1975). application “goodCir. In the of the

evidence, standard,substantiality reviewingIn review of the of cause” athe court exercises
questiona court is limited to the sole of wheth­ broad discretion in its view of administrative

findings Secretaryer See,or not the Flemming,of the are denials of benefits. Kerner v.
supported by 916, (2nd 1960).substantial record evidence. 283 F.2d 920 Cir.

Finch, 356, (9thChavies v. 443 F.2d 357 Cir. “goodFactors relevant to cause” for remand
1971). findings by SecretarySuch of fact the (1) weight layinclude the of evidence of medi-

Security disabilityin pro­a Social benefit claim impairment adequatecal in the absence of
ceeding they bysupportedare conclusive if are evidence, Finch,Cooney F.Supp.medical v. 300

Finch,substantial evidence. Harmon v. 460 818, (W.D.Pa.1969), (2) development821 the of
(9th Cir.1972), denied,F.2d 1229 cert. 409 U.S. by examiner,hearingthe evidence the Landess

1063, 571, (1972),93 S.Ct. 34 L.Ed.2d 515 reh. 1187,Weinberger, (8thv. 490 F.2d 1189 Cir.
denied, 918, 971,410 U.S. 93 S.Ct. 35 L.Ed.2d 1974); (3) specificity findingsand the the ofof

(1973).281 hearing concerningthe examiner relevant is-
However, while most cases theinvolve sub- HEW, 996,sues. Miranda v. Sec. of 514 F.2d

review,stantiality of evidence 42 U.S.C. (1st 1975).999 Cir.
405(g)§ also authorizes federal courts to en-
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gorization by A claimant’smade the ALJ.
Saggese,hisof of in-age at the time termination Vito herSAGGESE andMaria

Plaintiffs,husband,The fact thatcontrolling.sured status is
not haveHilliard’s insured wouldMr. status v.

the hear-beyonduntil a date wellexpired
and United StatesAlfred GONNELLIreason whyaning providesdate additional

Service,Postal Defendants.not have“age” categorization shouldthe
mechanical fashion.accomplishedbeen in 83-589.No. Civ.

mechanicallytheactions of ALJ inThe Court,United States District
“age”, in borderlinecategorizing an obvious Jersey.D. New

situation, spiritthe ofonlynot contravenes
14, 1983.April404.1563(a) Secretary’s regulationsof the§

but, pur-thefrustratesimportantly,more
Act.pose Securityof the Social

14,December 1981 Mr. HilliardAs of
beingas ofproperly categorizedbewould

As time he alsoage”.“advanced of that
requirement forspecial earningsmet the

appro-It is that theinsured status. evident
thispriate course of action is to remand

Secretary opportu-the anmatter and allow
Mr. situation innity to reconsider Hilliard’s

age.of his advanced To affirm thelight
inof the ALJ would result Mr.decision

needlessly another admin-runningHilliard
judicial gauntletand to obtainistrative

which he well deserve. Mr.maybenefits
gauntletpresentHilliard’s has extended

yetyear periodfour and is notover a
manifestlyIt would be unfair tofinished.

longer necessary.it thancontinue

herein,reasons setFor the forth

thatIT HEREBY theIS ORDERED
pur-thepresent action be remanded for

(1)poses conducting evidentiaryof: an
transferability ofhearing to determine the

claimant; (2)of the statingthe work skills
finding as to the medical-vo-appropriatea

guideline to theappliedcational to be
16,situation Decemberclaimant’s as of

1981; (3) determining,and in accordance
guideline, whether theforegoingwith the

or as ofclaimant was was not disabled
16, 1981.December


