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determining the bad faithcapable ofjury was
own, Thompson, Emery34 F.3d at and Dennieissue on its E.G. Duane GUST G.

(2)941; special­ Dighera, Appellees,lackedand Mr. Charleston Plaintiffs­ -­
faithknowledge New Mexico badonized v.

party,with firstexperience wascases and his
Jeffrey andS. JONES Willis Shawdisputes. App.IIIparty insurancenot third

Express, Inc.,Frozen Foodat 694.
Appellants.Defendants­ -­judge not abuse hisfeel that the didWe

by refusing Mr.to admit Charles­discretion Emery Gust, Appellee,Duane Plaintiff­ -­
proffered testimony on this record.ton’s

andproffered expert possesses knowl­Though a
field, expertthe whoedge generalas to a DIGHERA,Dennie G. Plaintiff-­

necessarilynotspecific knowledgelacks does Appellant,
jury. Capital Corp. v.the Broadcortassist

v.1183, 1195Corp.,Medical 972 F.2dSumma
(10th Cir.1992); JeffreyComptonbut see v. Subaru andS. JONES Willis Shaw

(districtAmerica, Inc., Express, Inc.,82 F.3d at 1519-20 Frozen Foodof
Appellees.abuse its in admit­court did not discretion Defendants­ -­

testimonyexpert though wit­ting witness’ 97-3059,Nos. 97-3067.
Mr.possessed general knowledge).ness

knowledge Appeals,did not demonstrateCharleston Court ofUnited States
handling ofspecific to New Mexico and the Tenth Circuit.

Therefore, judgeparty claims. the didthird
12, 1998.Nov.relying uponnot abuse its discretion in these

testimony. Broad­factors to exclude the See
Capital, 972 F.2d at 1195.cort

remanding for furtherWe are the case
course, testimonyexpertproceedings. Of

City profferedline that the belowalong the
may produced again sup-with differentbe

proofporting qualifications. That offer of
light qualificationsassessed in ofshould be

requirements of Rule 702then shown and the
propermightit then be found for admis-and

specificonly that thesion. We hold here
record,ruling challenged ap-on this on this

peal, was not an abuse of discretion.

Conclusion

Accordingly, we REVERSE the district
judgment for the based oncourt’s defendants

judgmentgrant Nutmeg’sthe of motion for
REMAND theas a matter of law and case

with thisproceedingsfor further consistent
opinion.
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(RobertR.James Jarrow M. Carroll with
briefs) Baker, Sterchi,him on the of Cowden

Rice, L.L.C., Park, Kansas,& Overland for
Defendants-Appellants Jeffrey S. Jones and

Express,Willis Shaw Frozen Food Inc.

Johnson,Craig Kennedy Kennedy,of Dahl
Willis, Wichita, Kansas,& for Defendant-

Appellee/Cross-Appellant Digh-Dennie G.
era.

(RobertRobert S. Jones A. Martin with
brief) Norton, Wasserman,him on the of

Salina, Kansas,Kelly,Jones & for Plaintiff-
Appellee Emery Duane Gust.
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$868,251.53 $40,-PORFILIO, McKAY, TACHA, DigheraMr. Mr.and Gust andBefore
800.09,Judges.Circuit and it found Willis Shaw and Mr.

-sixty-five percent responsible forJones the
McKAY, Judge.Circuit Dighera thirty-five percentMr.accident and

responsible.13, 1993,two vehicles collidedOn December
Highwayintersection of Kansas 75near the

entered,judgment Dighera,After was Mr.County,CoffeyInterstate 35 in Kansas.and
Shaw,Willis and Mr. Jones for a newmovedThe accident involved a tractor-trailer driven

trial. The court denied these Wil-motions.by Jeffrey scopewithin theDefendant Jones
Mr.lis Shaw and Jones now ask this court toemployment byof his Defendant Willis Shaw
jury’sreverse the verdict and remand theInc.,Express, pickupaFrozen Foods and

trial, allegingcase for a various errors.newbytruck driven Plaintiff/Cross-Defendant
Additionally, Dighera complains hisMr. thatEmeryDighera.Dennie Plaintiff Gust was a
right to witnesses was errone-cross-examineoperated byin Mr.passenger the truck
ously appealshe the districtlimited andMr.Dighera. The accident occurred when

grantto himJones initiated a left turn from northbound court’s refusal a directed verdict
ramp leadingHighway 75 onto the to south- of Mr.at the end Gust’s case.

Dighera pro-bound Interstate 35. Mr. was
and,ceeding Highwaysouth on 75 when the allegationsWe address the of error

turned, Digh-it blocked Mr.tractor-trailer turn, cognizant principlein of the that mo­
path. DigheraMr. crashed into theera’s for a new trial are to thetions committed

portionrear tires of the tractor of the Willis of the trial Mc­sound discretion court. See
rig.Shaw Greenwood,Donough Equip., Inc. v.Power

548, 556, 845,Dighera physi- 104 L.Ed.2dMr. and Mr. Gust suffered 464 U.S. S.Ct. 78
injuries Schukman, 542,Mr. (1984);cal as a result of the accident. 663 Weese v. 98 F.3d

injuries (10th Cir.1996).Gust’s included a fracture of his 550 We review the district
inright femur and bone fractures his left foot denycourt’s decision to a new trial motion

Digheraankle. Mr. and Mr.and Gust for an abuse of discretion. “We will reverse
brought diversity againsta suit Willis Shaw onlydenial of a motion for a new trial ifthe

Districtand Mr. Jones in the United States judg­a ofthe trial court made clear error
plain-for the District of Kansas. BothCourt permissiblethe ofment or exceeded bounds

damagestiffs claimed for their medical ex- Weese,in the 98 F.3dchoice circumstances.”
penses, soughtMr. Gust an additionaland juryseekingat reversal of a549. “Parties

past wagesfor the loss of futureaward and a motion for newverdict or of denial of a
expenses. Althoughfuture medicaland for alleged trialtrial must establish the errors

accident,they partial blame for theadmitted
prejudicial clearlywere both and erroneous.”

Digherathat Mr. alsoDefendants asserted (10thRice, 643,v. 809 F.2d 655 Cir.­Shultzpartially to blame for the accident. De-was
1986); Kerr-­Drilling,see Rasmussen Inc. v.also contested the nature and ex-fendants

1144,Corp., 1148McGee Nuclear 571 F.2dby Indamagestent of the claimed Mr. Gust.
(10th denied, 862,Cir.), 439 99cert. U.S.addition, againstMr. Gust filed a cross-claim

(1978).183, L.Ed.2d 171 We reviewS.Ct. 58Dighera damages.Mr. for At the close of
de novo decisions of the district court whichcase, DigheraMr. Mr. theGust’s moved

interpretationon an of substantiveare basedcourt to a that he was notdirect verdict
College v.Regina Rus­state law. See Salvedamages.Mr. The courtliable for Gust’s

sell, 225, 231, 1217,111 113499 U.S. S.Ct.this motion. At the of all of thedenied close
(1991); Wolfgang v. Mid-Amer­L.Ed.2d 190evidence, DigheraMr. his motionrenewed

Inc., 1515, 1528verdict, Motorsports,ica 111 F.3dcourtfor a directed and the district
Cir.1997).(10thjury awardedagain denied the motion. The

$768,251.53.Dighera's1. and Kansas Mr. Gust toPursuant to Mr. motion
law,statutory the court decreased the award to
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Kansas,I. practices,where Dr. Mitra nor itdid
state that the course of treatment Dr. Mitrafirst claim that the courtDefendants

recognized approvedfollowed was not inanderroneously testimonythe of then-­excluded
Burlington or a communitysimilar in 1993.expert, AnthonyDr.proposed medical Pol­

that,reported opinion,Dr. Pollock in his Mr.courtlack. The district excluded the testi­
injuries ought byGust’s to have been treatedmony Dr. Pollack becauseof Defendants

orthopaedic surgeon;an that most ortho-comply with thefailed to court’s orders and
paedic surgeons probably would have treatedFederal Rule of Civil Procedure 26. We

rod;intramedullaryMr. Gust’s femur with anevidentiaryreview the district court’s rul­
that Mr. recovery probablyand Gust’s wouldincluding denyings, its decision to admit or

have been more comfortable with the intram-expert testimony, for an ofabuse discretion.
edullary rod. The Dr. Pollockclosest cameCo.,v. Missouri Pac. R.R. 16See Robinson

statingto that Dr. Mitra the stan-breached(10th1083, 1086, 1090 Cir.1994);F.3d Orth v.
dard of care was when he that thestated(10thCo., 632,Emerson Elec. 980 F.2d 637

byfixation Dr.method used Mitra was “inad-Cir.1992).
equate because there were insufficient26(a)(2)(B) requiresRule that “a written

placedscrews above and below the fracturereport prepared signed byand the wit-[be]
...,Normallysites. at least three screwsreport completeness. The shall contain a

obviouslyshould be used. This is not a hard-opinions expressedstatement all to be andof rule, certainlyand-fast but it is an excellentthe basis and reasons therefore.” Fed.
guideline and in probablythis case was nec-26(a)(2)(B) added).(emphasisR.Civ.P. Pur-

R., I.,essary.” Vol. Doc. 17 at 137. None ofrule,suant to this the district court ordered
Dr. Pollock’s suggestedstatements that Dr.parties any opinionsthe to disclose to be
Mitra’s conduct did not rise to the level ofby previously designated expertoffered wit-
ordinary diligenceskill competentand of a25, 1996,by specifiednesses October itand
physician in Burlingtonthe medical commu-opinions expressedthat the in expertthe
nity. physicianWhere a has two or moretestimonywitnesses’ at trial would be limited
possible treatment, negli-courses of he is notby trial,priorthose disclosures. At the

ifgent he recog-selects one of the methodscourt to allow Dr.refused Pollock to offer
in profession placenized the at the time andopinion testimony on deviation from the rele-

treatment,of subsequenteven if events showreportvant standard of care because his did
that his choice was not the best. See Natan­express opinionnot the that the actions of

Kline, 393, 1093,son v. 186 Kan. 350 P.2dGust,physician initiallythe who Mr.treated
1098-99, reh’g,on denial 187clarifiedMitra,2 ofDr. Sudheer rose to the level of mal-

(Kan.1960).186,Kan. 354 P.2d 670practice.

A readingfair of reportDr. Pollock’sordinaryThe standard of care does
mayshows that he have treated Mr. Gustphysiciannot that a alwaysmandate must

differently did,than Dr. Mitracorrectly patient’s but it does notdiagnose a ailments or
express opinionthe that Dr.always identifythat she must Mitra’s actionsap­the most

Thus,propriate malpractice.rose to the level ofresponse;medical medical mal­ we
practice thatunder Kansas law hold the district courtmeans that a doc­ did not abuse its

ordinary refusingtor did not discretion inexercise the skill to allow Dr. Pollock toand
diligence competent physician testifyof a that Dr.in a com­ Mitra’s acts breached the
parable care;community. appropriatemedical testimonySee Chandler v. standard of such

1,Hosp.,Neosho Mem. 223 presentationKan. 574 P.2d would have constituted of an
136, (Kan.1977); Meeker,138 v. opinionCollins 198 not in Dr. report.offered Pollack’s

(Kan.1967).390, 488,Kan. 424 P.2d 493 Dr. We further subsequenthold that the court’s
reportPollock’s did not indicate that he testimonywas decision to exclude Dr. Pollock’s

aware of the Burlington, altogetherstandard of care in was not an abuse of discretion.

Salina,2. initiallyMr. Coffey hospitalGust was treated at the near Kansas. Both doctors testi-
Mitra,County Hospital by Dr. but he was subse- fied at trial.

quently Garyunder the care of Dr. Harbin at a
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din, 454;at v.testify that Dr. 691 F.2d Albertson Volks­Dr. Pollock could notBecause
368,wagenwerk Aktiengesellschaft, 230 Kan.to a deviation fromMitra’s actions amounted

1127, (Kan.1981); Enrich v.634 P.2d 1132care and thereforerelevant standard ofthe
Alkire, 236, 1207,224 Kan. 579 P.2d 1208-09malpractice, testimonyhis wasconstituted
(Kan.1978). Potential tortfeasors need notany issues before the districtirrelevant to

maypartiesbe made before fault betherefore, theirand, was Seecourt inadmissible.
compared purpose assigningfor the of fault.402.Fed.R.Evid.

Hardin, 454-55; v.691 F.2d at BrownSee
(Kan.­Keill, 195, 867,224 Kan. P.2d 876580II.

1978). However, allegations nonpar­that a
that, without Dr.Defendants insist even ty’s negligence plaintiffscaused a harm must

testimony, they presented sufficientPollock’s supported by adequatebe evidence before
jury questiona of whetherevidence to create negligence person may arguedof that bethe

Mitra, any partnon-party, caused ofDr. a jury judge mayto the or before the instruct
damages. They that theMr. Gust’s claim jury compare nonparty’sto fault.the the

by allowingnot them todistrict court erred Inc., 242,Mason v. Texaco 862 F.2d 246See
injuries byliability for Mr. Gust’soffset their (10th Cir.1988); Wooderson v. Ortho Pharm.

allegedtheir fault to Dr. Mitra’scomparing 387, 1038,Corp., 235 Kan. 681 P.2d 1060
maintain that the Kansasfault. Defendants (Kan.), denied, 965,cert. 469 105U.S. S.Ct.

comparative required the courtfault scheme 365, (1984);83 L.Ed.2d 301 Worden v.cf.
jury to consider Dr. Mitra as ato allow the (10thCo., 336,Ins.Tri-State 347 F.2d 340

potentially responsible party. Cir.1965) (“[I]f sup­is no tothere evidence
port contributory negligence,a claim of itWhether an actor’s conduct consti­

jury,be error to submit same to the orwouldgenerally ques­negligencetutes is a factual
any bearingif ofevidence on the claim con­However,jury.a “in rare easestion left to

tributory negligence is such that men of rea­onlyis to onesusceptiblewhere the evidence
onlysonable minds would reach the conclu­inference,”possible trial courtthe should not

contributory negligencesion that was notjury party’s allegedaallow the to consider
present, then it would be error to submit toPark,Cityv.negligence. Carl Overlandof

jury contributory negli­the the issue of(10thKan., 866, Cir.1995);F.3d 869 see65
gence.”).Manitowoc-Forsythe Corp.,also Hardin v.

(10th Cir.1982)449, 454, 7691 F.2d 459 n. law,Kansas a claim ofUnder
apply(stating that a trial court should the by profes­negligence judgedmedical is the

deciding ifdirected verdict standard when [thesional standards of “members of doc­
there is sufficient evidence of fault to allow profession of his school medicinetor’s] and of
phantom parties be listed on the verdictto community practices,in the where he or
form). actions,diversityreviewingWhen we Chandler, atsimilar communities.” 574 P.2d

sufficiencyexamine the of the evidence on a presumes physicianKansas law that a138.
byparticular issue reference to the burden of skillfullysurgeon carefullyor has and treated

byproof dictated forum state law. See patient negligencea and not infer mere­Wolf­ does
gang, (applying111 F.3d at 1522 substantive from an adverse result. v.ly See Savina

sufficiency of evi­Kansas law to determine Inc., 105,Sterling Drug, 247 Kan. 795 P.2d
indence context of district court’s denial of 915, (Kan.1990); Lungstrum,935-36 Webb v.

law);judgment Ojaa matter of v.as (Kan.1978).487, 22,Kan. 25223 575 P.2d
Inc., (10thHowmedica, 782,111 F.3d 792 party prove negli­toThe who wishes medical

Cir.1997) (applying same standard in the con­ gence showingthe of that thebears burden
decision).text of verdictdirected negligentacts were and that thedoctor’s

Savina,injury.negligence caused the Seepurpose of the Kansas statu­The
795 P.2d at 935-36.tory comparative negligencesystem of is to

comparative potentialfault all this is not a case where theallow the of Since
apparentbe tosingleto be determined in a ac­ lack of reasonable care wouldtortfeasors

60-258a; average layman, requires§ Kansas lawtion. Kan. Stat. Ann. Har- theSee
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expert testimony accept- Worden,to establish that the was not erroneous. See 347 atF.2d
of medical care 340.ed standard was breached

negligence maybefore the issue of medical
III.jury.apresentedbe to See id. at 936.

assertions,Contrary to Defendants’ neither Defendants also assert that the
physicians,testifyingof the two Dr. Mitra or bydistrict court erred not permitting their

Harbin,Dr. testified that Dr. Mitra breached expert testifyaccident reconstruction to at
applicable of treatingthe standard care when Theytrial. expert’scontend that their testi­

Therefore,Mr. Gust’s femur. after a thor- mony was critical supportedbecause it their
record,ough agreethe wereview of with the allegation Digherathat Mr. travelingwas not

that theredistrict court was not sufficient posted speedwithin the limit at the time of
that Dr. negligentlyevidence to show Mitra the accident. district court has“[T]he broad

Mr.treated Gust’s femur. determiningdiscretion in whether or not to
expert testimony,admit and we areviewrespect Dr.With to Mitra’s treatment of

decision to admit deny testimonyor suchankle,Mr. Gust’s foot and there was some Orth,only for ofabuse discretion.” 980 F.2d
of community’sevidence the medical stan-

expertat 637. The admission of testimony in
disputeddard of care there wasand evidence governed bya federal trial is Federal Rule of

However,that the standard was breached. 702, that,providesEvidence which scien­“[i]fthis,in a case like where “the existence of tific, technical, specializedor other knowl­
proximate apparentis [not]cause to the av- edge will assist the trier of fact to under­
erage layman knowledgefrom common or stand the evidence or to determine a fact in
experience,” expert testimony requiredis to issue, qualifieda expert bywitness as an
prove Mercyv. Hosp.,causation. Bacon 243 skill,knowledge, experience, training, or edu­

303, 416, (Kan.1988);Kan. 756 P.2d 420 see cation, may testify thereto in the form of an
583,Lipoff,also v. 242Wozniak Kan. 750 opinion or otherwise.” Fed.R.Evid. 702.

(Kan.1988)971, (stating pre-P.2d 975 that to “Thus, the touchstone of admissibility[the]
vail malpractice, plaintiffon claim of medical expert testimony] helpfulness[of is [its] to
must establish that causal connection existed the trier of fact.” Werth v. Makita Elec.

duty injuriesbetween breached and sus- Works, Ltd., (10th643,950 F.2d 648 Cir.­
tained). produced expertDefendants no tes- 1991).
timony that Dr. Mitra’s treatment exacerbat-

The court pro­excluded Defendants’injuriesed Mr. Gust’s foot and ankle or
posed expertreconstruction because it foundanyinresulted harm to Mr. Gust.
that testimonythere was “sufficient and oth­

expert testimonyWithout on the essential er evidence from jurywhich the draw[could]
claims,malpracticeelements of Defendants’ its regardingown conclusions Dighera’s[Mr.]

properlythe district court refused to allow speed and whether or not negligencehis
jurythe to againstconsider those claims Dr. accident,”contributed to the including the

Mitra, it appropriatelyand instructed the testimony eyewitnesses. R.,of several Vol.
jury negligencethat no medical existed. See I., Doc. 14 at 105-06. sug­The court also

v. Corp.,Hinds General Motors 988 F.2d gested probativethat the value of the ex­
(10th1039, Cir.1993);1046 Brownlow v. pert’s testimony would outweighed bybe the

Aman, (10th1476, Cir.1984)740 F.2d 1490 danger confusing jury.of the previouslyWe
(“Under law, an proper-federal instruction is have held that it is not an abuse of discretion
ly given supported by evidence;if competent profferedto expertexclude testimony
only where there is sufficient evidence to “‘when experiencesthe normal life of the
support theoryan partyissue or is the offer- jury permitwould it to draw its own conclu­
ing an instruction entitled to have the in- ..., upon laysions based testimonythe of

given.”).struction Accordingly, we conclude eyewitnesses.’” See v.Getter Wal-Mart
that the jury Stores, Inc., (10thcourt’s refusal to 1119,instruct the to 66 F.3d 1124 Cir.­
compare 1995) (citationallegedDr. Mitra’s omitted), denied,fault to that of cert. 516 U.S.
Mr. Dighera 1146, 1017,or Mr. Jones (1996);and Willis Shaw 116 S.Ct. 134 97L.Ed.2d
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observation”).Thompsonsee also v. Farm Fire & an automobileState under their
(10th Cir.1994)Co., 932, Further,34 F.3d 941 lay opinionCas. the admission of testi-

(holding expert testimony monythat when of­is is within the discretionsound of the
Getter,explain question jury capa­afered to the is trial court. See 66 F.3d at 1124.

itself,assessing mayof for trialble the Because Mr. Stark thatcourt testified he had been
testimony followingexclude the it Mr. Dighera’s pickupbecause would not for some

fact). Although accident,trier of priorassist the we believe fourteen to fifteen miles to the
helpfulness ofthe the accident reconstruction we hold that the district court did not abuse

call,expert’s testimony that,to a allowing testifybe close the its discretion in him to
opinion,district court not in in Digheradid abuse its discretion his Mr. was traveling

excluding testimony.the posted speedSee Corneveaux v. within the limit at the time of
1498,Group,Mut.Cuna Ins. 76 F.3d 1505 the accident.

(10th Cir.1996).

VI.
IV.

attemptedDefendants to offer evidence ofDefendants contend that the district court
prior felonyPlaintiffs’ drug-­convictions oneconomist,by allowing Garyerred an Dr.

charges impeach credibilityrelated to the ofBaker, testifyto to Mr. futureGust’s eco-
plaintiffsboth and to show that Mr. Gust’stestimonynomic losses because his notwas

future earnings bywould be diminished hissufficiently reliable. Defendants’ distortions
criminal record. Mr. wasGust convicted ofof the evidence do not convince this court
smuggling penalcontraband into a institutionthat the district court abused its discretion in

Digheraand Mr. was convicted of metham­allowing testimony.Dr. Baker’s For in-
phetamine possession violatingand the Kan­stance, that,representDefendants because

Drug Stampsas Law. argueDefendants thatFagan, replaceMr. who was hired to Mr.
erroneouslythe district court ruled that thisGust, $28,000paid onlywas in singlea tax

above,evidence was inadmissible. As notedyear, testimonyDr. Baker’s that Mr. Gust
evidentiarywe review the district court’s rul­$44,000per yearcould have earned could not

ing for an abuse of discretion. See Robin­Significantly,be accurate and reliable. De-
son, 16 F.3d at 1086.report Faganfendants do not that Mr.

a onlyworked on contract basis for about six thatDefendants assert the convic­
yearor seven months of that and took nu- tions were admissible under Federal Rules of

thoroughmerous vacations. After a review 404(b). providesEvidence 609 and Rule 609
appeal,of the record on we conclude that the admittingtwo alternatives for convictions for

court allowingdid not abuse its discretion in purpose attacking credibilitythe of the of a
Dr. testimony.Baker’s order,Addressingwitness. them in reverse

we believe the evidence is not admissible
V. 609(a)(2)under Rule because these crimes do

not, se,per dishonestyDefendants also claim that the court involve or false state­
attemptsviolated Federal Rule of Evidence 701 in ments. Defendants’ to characterize

Stark,eyewitness,allowing smuggling penitentiaryan Mr. drugsCharles to into a and fail­
provide opinion Dighera’s speed ing purchase drug stampsan on Mr. at to tax as acts
the time of the Rule indicating propensityaccident. 701 allows a a for fraud notdoes
lay give opinionwitness to an changethat is rational­ the fact that these are convictions

not,ly perception opinion themselves,on his own if probativebased that which are of of
Co.,helpful understanding honesty.is to a clear of a fact at See v. Pac. R.R.Wilson Union

550; (10th Cir.1995)Weese, 1226,issue. 98 at (statingSee F.3d Ran­ 56 F.3d 1230-31cf.
Collectramatic, Inc., 844,dolph drug possessionv. 590 F.2d that evidence of conviction is

(10th Cir.1979) (noting “persons highly848 that veracity);of not relevant to issue of
con,intelligence ordinary experi­ Mejia-Alar­reasonable and v.United States 995 F.2d

(10th Cir.)982,uniformly permitted expressence are (discussingto 988-89 the nar­
opinions speed types contemplated byas to matters such as the of row of crimes Rule
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denied, 927, potential609(a)(2)), outweighed114 conviction its510 U.S. Gust’scert.
(1993). erroneous,334, 126 particu­279 probativeL.Ed.2d value was notS.Ct.

larly testimony of Mr.considering that thebymeans whichThe alternative
earnings to aprojected future relatedGust’smay be admitted undercriminal convictions

felonyjob that he been offered after hishad609(a)(1) in to arequires, additionRule
(not­Wilson, 56 F.3d at 1231conviction. Seeseverity punishment,oflength andthreshold

ing plaintiffsthat future income claim wasbalancingapplication of the test of Feder­an
employment positionshis in notbased ondanger403. If the ofal Rule of Evidence

conviction);impacted by v.his Mellercf.issues,of the orprejudice,unfair confusion
(10thCo., 1297, 1303 Cir.),745 F.2d cert.Heilsubstantiallyjury outweighsmisleading the

denied, 2390,1206, 104 81467 U.S. S.Ct.probative value on the issue ofevidence’sthe
(1984) (holdingL.Ed.2d 347 inadmissible de­can excluded.credibility, the evidence be

drug paraphernalia, which wascedent’sWilson,403; at56 F.3dSee Fed.R.Evid.
scene, wrongfulinfound at the accidentThe court did not abuse its discretion1231.

action).products liabilitydeathdetermining drugthat the convictionsin
609(a)(1)were under Rule be­inadmissible
substantiallyprobative wascause their value

VII.by preju­outweighed dangerthe of unfair
dice. allege in­Defendants several

errors Thestructional as well. districtDefendants also assert that Plain­
jury in­give particularcourt’s to adecisionwere under Ruletiffs’ convictions admissible

struction is reviewed for an abuse of discre­404(b) purpose challengingthanfor a other
tion. v. Missouri Pac. R.R.See Summersi.e.,credibility,Plaintiffs’ to bolster Defen­

Cir.1997).(10th599,Sys., 132 F.3d 606 Thethat Mr. overstateddants’ contention Gust
jury actually given by the courthis that Mr. instructionsdamages. Defendants contend

whether,prior limitGust’s conviction would his future are reviewed de novo to determine
employability employ­that Mr. entirety, they correctlyand Gust’s in­taken in their

business,Dighera’sin D Dment Mr. & jury governingthe of law.formed the See
It, at of Mr.Proves would be risk because giving giveid. “The or refusal to tendered

TestimonyDighera’s incarceration. which is jury diversityin a action ...instructions is
404(b) subjectis stilladmissible under Rule bygoverned federal law and rules....

pursuantto exclusion to Rule 403. The dis­ However, a determination of the substance of
probativetrict court considered the value of jury diversityina instruction a case is a

that,the evidence and determined without Harveymatter state law.” v.of substantive
evidentiary supportfurther as how Mr.to 1343,Corp.,Motors 873 F.2d 1352General

Dighera’s impending incarceration or Mr. (internal(10th Cir.1989) omitted).citations
Mr.Gust’s criminal record would affect

argueDefendants that the court failed toearnings,Gust’s future admission of the
jurythe Mr.instruct that Gust also haddrug-related convictions of either Plaintiff

against Al-Dighera.asserted a claim Mr.unfairly prejudice jury.would the
though the district court refused to instructagree Digh-We that the reason for Mr.

jury regardingthe Mr. Gust’s cross-claimera’s absence from his business was not rele-
Dighera exactlyMr.against as Defendantsvant question damagesto the of Mr. Gust’s

desired, jury instructions as a wholethe andand unfairly prejudicial.would be We see no
listing Digherathe of Mr. on the verdictthat,abuse rulingof in the court’sdiscretion

comparative negligence purposesform forif showingDefendants a thatmade sufficient
clearly juryindicate that the was informed ofMr. Dighera’s likelyabsence would diminish

R., 427-32,IIapplicablethe law. See Vol. atMr. earnings,Gust’s future the court would
19-20,7, 9-11,(Jury440-57 Instr. Nos.stipulation to Mr.disclose the Plaintiffs’

26).21B, 22, jury obviouslyThe understoodDighera’s potential absence for an extended
practical applicationperiod. that court’s the of the cross-claimWe also hold the deter-

they againstpotential prejudice judgmentmination that the of Mr. because awarded a
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Dighera portiona Mr.Mr. for of Gust’s created a direct conflict of interest between
damages. them. Mr. Gust and Mr. DigheraBecause

requestedthe conflictwaived and continued
Defendants also claim that the court joint representation, jointtheir attorney rep-

instructingin thaterred Willis Shaw was Digheraresented Mr. with regard to his
jointly percentageforliable the of fault at­ personal injuriesclaims for damagesand

to Mr.tributable Jones. Because Defen­ Defendants,against attorneyand a second
that Mr.stipulateddants admitted and Jones represented Dighera onlyMr. in defending

employee actingwas an of inWillis Shaw the trial,against the Atcross-claim. the district
scope employmentand course of his at the abilitycourt Dighera’slimited the of Mr.

accident,thetime of we find no error in this attorneycross-claim to examine the wit-
joint liability instruction. See Williams v. nesses testifying damages.to Mr. Gust’s

Theater, Inc.,Community 214Drive-In Kan. Nonetheless, theyDefendants maintain that
(Kan.1974).359, 1296,520 P.2d 1302 Defen­ prejudiced bywere Dighera’s represen-Mr.

dants limitingalso contend that the court’s by attorneys Digheratation two while Mr.
concerning Mr.instruction Gust’s failure to that by allowingcontends the court erred not

witnesses,withmeet of Defendants’ Mr.one his counsel on the cross-claim to examine the
Langston,Bud was erroneous. We conclude testifyingwitnesses on the ofissue Mr.

bythat the court did not commit error in­ damages.Gust’s We review the court’s deci-
structing jurythe that it need not consider trial,regarding the ofsions conduct a includ-

Langstonthe reasons that Mr. and Mr.Gust ing limitingdecisions the cross-examination
properlyfailed to meet. The instruction lim­ witnesses,of aunder deferential abuse of

ited consideration of this extraneous matter. discretion standard. See Strickland Tower
that,Additionally, we reiterate because we Maintenance, Inc. v. AT & T Communica­

thatdetermined there insufficient evi­was tions, Inc., 1422, (10th128 F.3d 1430 Cir.­
support malpractice againstdence to a claim 1997).

Mitra,Dr. properlythe court instructed the
review of the record indicatesOurjury negligencethat there was no medical in

Dighera representedthat Mr. was in twocorrectlythis case and refused to instruct the
capaeities-as plaintiff complainta for his andjury alleged comparativeon Dr. Mitra’s fault.
as a defendant for the cross-claim. We be­
lieve that it was a reasonable ofexercise theVIII.

managerial sepa­court’s to allowdiscretion
allegeDefendants that the district rate examinations of witnesses in relation to

policecourt erred when it aallowed officer to capacities.those two The court notdid
testify that he had asked Mr. Jones to take a allowingabuse its discretion in both Mr.of

alcoholblood test because of the bloodshot Dighera’s counsel to act on his behalf. Fur­
eyes.condition of Mr. Jones’ After review­ ther, record,according to the the court re­

record,ing the we hold that the court did not attorneyquired representedthe who Mr.
by admittingitsabuse discretion this testi­ Dighera jointon the cross-claim and the

mony. mitigate any potential prejudice,To Mr,attorney representedwho Gust Mr.and
negativethe officer testified to the .00 blood Dighera split open­to their allotted fortime

results,alcohol test the courtand instructed ing closing arguments. Instatements and
jury causingthe that alcohol had no role in words, joint attorneyother Plaintiffs’ and

completelythe collision and that it should Dighera’s attorneyMr. togethercross-claim
R.,anyignore contrary.evidence to the See givenwere amount forthe same of time

IIVol. at 453. argumentsstatements and as were Defen­
Thus,attorneys. prejudicenodants’

IX. stemmed from court’s tothe decision allow
Dighera’sboth of Mr. counsel to utilize theaction,stagesIn the first of this Mr.

time.allottedDighera represented byMr.and Gust were
However,attorney.same Mr. Dighera’sthe the cross-­ We decline to consider con-

by against Dighera byfiled Mr.claim Gust Mr. tention that the district court erred refus-
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R., I., agreeto Vol. Doc. 11 at 49. We with thecounsel on the cross-claiming allow histo
intestifying Mr. court the statement at issueabout district thatwitnessesexamine

Dighera purely legalMr. did this case is a contention or theo-damages. BecauseGust’s
court, ry by DigheraMr. notissue to the district he set forth and doespresentnot this

Therefore,appeal. any admission of fact.consideration on See containhas waived its
(10thMather, 894,959 F.2d 896 the court’s refusal to admit this statementv.Walker

Cir.1992). type pretrialwhich intoThis is not the of case and the entire order evidence
plainapplication of the or mani- not erroneous.our waswarrants

analysis.3fest error

XI.
X.

suggestDefendants that the district
contend that the courtDefendants grantit not their re­court erred when did

excluding theyin what character­also erred quest preclude portionfor a continuance or a
by“judicial DigheraMr.ize as a admission” damagesof Mr. economic to sanctionGust’s

trial,pretrial Atarising out of the order. withholding infor­Mr. Gust for discoverable
DigheraMr.Defendants’ counsel asked of amation. We review the court’s denial

previously denied that Mr.whether he had continuance,motion for see States v.United
injured damagedor to theGust had been (10thGutierrez, Cir.),1134, 113848 F.3d

objection,extent claimed. Over his counsel’s denied, 1151, 2598,cert. 515 U.S. 115 S.Ct.
DigheraMr. that he knew for a facttestified (1995), its con­132 L.Ed.2d 844 and decision

injuriesthat Mr. had and that he didGust Inc.,sanctions, Assocs.,cerning see &G.J.B.'
impeach Mr.not contend otherwise. To (10th824,Singleton,v. 913 825F.2d Cir.­

credibility,Dighera’s Defendants’ counsel 1990),for an ofabuse discretion.
attemptedthen to introduce into evidence the

record,reviewingAfter the we hold thatorder,pretrial followingwhich contained the
bythe court did not abuse its discretionpertinent Digherastatements: denies“[Mr.]

choosing impose suggestedto other sanctionsany allegations byof fault set forth the De­
by by refusingDefendants and to continueany party. Digheraor other [Mr.]fendants

denythe trial or Mr. Gust’s claim for eco-also denies that the Plaintiff Gust has been
damages. prohibitednomic Mr. Gust wasinjured damaged to extentor the claimed.”

offering any concerningfrom theevidenceR., I, court,Yol. Doc. 11 at 48-49. The
information, R., Ill, Doc.undisclosed see Vol.however, to allow the admission ofrefused

624, imposed monetary52 at and the courtpretrial impeach­the order for substantive or
him, id., II,againstsanctions see Vol. Doc.purposes.ment

soundly51. The court’s action was within its
inpretrialThe order this case contains discretion.

separate setting legalsections forth con-the
party.tentions and theories of each In some

XII.sections, legalof those the contentions and
parties interspersedof the Digheratheories are with Mr. asserts that the dis­

example,fact. For in denyingadmissions of the follow- trict court erred his motion for a
ing statement combines an admission of fact Mr.directed verdict on Gust’s cross-claim

legal againstwith Mr. Jones’ contention about fault: him at Mr.the close of Gust’s case.4
par- Dighera“Mr. Jones admits that the accident is Mr. contends that the court misin­

fault,tially Dighera terpreted requireshis but notes that Mr. whether law aKansas co-­
entirely.” plaintiff prove againstcould have avoided the accident to a case the other co-

that, Dighera pre- pursuant3. cognizantWe note even if Mr. had 4. We are of the fact that to
appeal,served the the didissue for court not Federal Rule of Civil Procedure 50 a motion for

limitingabuse its indiscretion the cross-claim judgmenta directed verdict is now a motion for
attorney’s cross-examination to wit-certain simplicity,aas matter of law. For the sake of

vigorously pursuednesses. That Defendants the we will continue to use Plaintiff’s directed ver-
damagesissue of Mr. Gust’s further indicates terminology opinion.dict in this

Dighera prejudiced bythat Mr. was not the
court’s exercise of its discretion.



599

plaintiff party pursuanta awho is also cross-claim-defendant. added as to 60-section
258a(c) 60-250(b)that, therefore,andreview de novo the district court’s denial sectionWe

applydiversityin does not to him.of a motion for directed verdict a
ONEOK, Inc.,Conoco,ease. Inc. v. 91See DigheraIf Mr. had been made a defendant

(10th Cir.1996).1405, 1407-08 In re­F.3d byin the case Willis Mr.Shaw and Jones
viewing rulingthe court’s on a directed ver­ 60-268a(e),pursuant to section a motion for a
dict, judgmentcannot our forwe substitute bydirected verdict could not be considered

jury. Rig,that the v.of See Whalen Unit judgethe until the allclose of of the evi-
(10thInc., 1248, Cir.1992),974 F.2d 1251 However, agreedence. we with the district

denied, 973, 113 1417, 122cert. 507 U.S. S.Ct. court that “it does not matter whether [Mr.]
(1993). aphorismL.Ed.2d 787 This contem­ Dighera brought pursu-was into the lawsuit

plates that a isdirected verdict warranted 60-258a(c),”ant to K.S.A. and that “a direct-
only if pointthe evidence and all inferences inappropriateed verdict bewould until the

words,in Inone direction. other when there offeringdefendants finished evidence. The
movant,against ques­is some evidence a the independent rightdefendants an to[had] as-

go jury. Oja,tion must to a 111 atSee F.3d Dighera’s liabilitysert [Mr.] [would]and be
792; Co.,v.Grasmick Otis Elevator 817 F.2d R.,bybound the of fault.”determination

(10th Cir.1987).88, 90 I, Moreover,Vol. Doc. 14 at 98. the court
determiningdid not err in Digherathat Mr.above,As we stated the Kansas com­

by jury’salso be bound the determi-“[would]parative clearlyfault scheme is intended to
nation faultof and liable to Gust for his[Mr.]provide opportunity juryan for a to hear a

damages.”share of the Id.comprehensive presentation of the facts and
to among partiesthen determine fault the acknowledgeWe the wisdom of the court’s

accordingly. Ann.See Kan. Stat. 60-258a. prudent jurytodecision let the hear all of
consistently interpretKansas courts their potential apportionthe evidence and fault

comparative negligence requirescheme to among parties.the Given the adversarial
negligence definitively disposethat actions of jurisprudence,nature of American we believe

potentialthe fault of each tortfeasor. comparativeSee law negligence requiresthe of
Hardin, (“[W]e691 F.2d at 455 think partiesKansas potentiallythat all liable receive a full

opted jury goodhas for broad hearing purportedlatitude and negligenceon the of other
insense the interest of what it the potential jury may adju-considers atortfeasors before

higher settling injury disputesvalue of in one purpose comparativedicate fault. The of the
action.”); Mani, 81,v. 244Mick Kan. 766 fault statutes would have been ifthwarted

(Kan.1988) (“The147,P.2d 158 one-action recoupthe court did not allow Mr. toGust
rule is not an extension of the res damagesdoctrine of the full measure of his from all
judicata legislation.... jurybut the result of tortfeasors or if the were not allowed to

legislature against parties[T]he intended that henceforth all consider the claims made all
Therefore,negligence priorarising reachingclaims out of one occur­ to a verdict. we

action.”).rence must be in see no error in the district court’s decisiondetermined one to
scheme, deny DigheraMr. ina verdict his favor be-“every party rightUnder this has a

Defendants, parties great-fore the with theagainst any partyto cross-claim other to the
lawsuit,” establishing liability,est interest in his hadparties properlyand all “who are

opportunity presentan to their evidence.by adjudicationserved are bound the of the
Oja, 111 (grantingSee F.3d at 792 a directedpercentage negligence.”of causal Chavez v.

Markham, improperverdict is when there859, 122, is evidence256 Kan. 889 P.2d 126
(Kan.1995). upon jury properlywhich forthe could findKansas Statute Annotated

non-moving party);the60-250(b) Hurd v. American§ provides “[d]ecisionsthat on mo­
Co., 495,& Derrick 734 498-99 &Hoist F.2dby parties joinedtions for directed verdict

(10th Cir.1984).n. 3(c)pursuant to subsection of K.S.A. 60-258a
and amendments shall be reservedthereto[ ]

XIII.by pre­the court until all evidence has been
by any party alleging Finally, Plaintiff-Appel-sented the movant’s having considered

Dighera supplementfault.” Mr. asserts that he was not lee Gust’s motion to the record
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Defendants-Appellants’ mo-appeal andon
supple-brief andto strike Mr. Gust’stion

thereto,responsesappendix, and themental
purposes of thismotions. Fordenywe both
no evidence orappeal, court consideredthis

inor received the dis-argument not raised
trict court.

AFFIRMED.
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PER CURIAM

18,1998 petitionerOn November filed with
applicationthe district court an for federal

relief, 2254,§ alleginghabeas see 28 U.S.C.
incompetentthat he is to be executed. See

399,Wainwright,Ford v. 477 U.S. 106 S.Ct.
(1986).2595, 91 L.Ed.2d 335 Petitioner also

execution,requested staya of his iswhich
10,1998. lightIn ofscheduled for December

previous applicationthe denial of a for habe-­
relief, Reynolds,Nguyenas v. 131 F.3dsee

—(10th denied,Cir.1997),1340 cert. U.S.
-, 128, (1998),119 142 L.Ed.2d 103S.Ct.

court, 25, 1998,the on Novemberdistrict
to this court for atransferred this matter

petitionerdetermination of whether should


