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right anya as to of them. See 28 U.S.C.to de-supervision amountedpost-release
2253(c)(2).toright the §the Amendmentnial of Sixth

Earleyof counsel. Seeassistanceeffective
IT IS SO ORDERED.75-76, supra;F.3d seeMurray,v. 451 at

Div’n’v. New York Statealso Lucidore of
(2d Cir.2000);107,Parole, 112 28209 F.3d

2253(c)(2).§U.S.C.

IV. Conclusion

above, peti-forththe reasons setFor
apetitionLarweth’s for writtioner Dennis

as to hiscorpusof ishabeas GRANTED
ie.,relief, thethat trialclaim forfirst of AmericaSTATESUNITED

inform him of the manda-failure tocourt’s
v.post-release supervision en-tory period of

ofspecific performancehim thetotitles KOZENY, Bourke, Jr.Viktor Frederic
Earley Murray,v.plea agreement. See Pinkerton, Defendants.and David

71, is DE-supra. petition:The451 F.3d
remainingallNIED as to the Larweth’s 518(SAS).05 Cr.No.

However,for because theclaims relief.
Court,States DistrictUnitedahas madeCourt finds that Larweth sub-

York.S.D. Newof denial of a constitu-showingstantial the
to claim thatright respecttional with his

2007.June 21,failingin totrial counsel was ineffective
period ofmandatoryhim of theinform reconsiderationOpinion Granting

prior guiltyto hispost-release supervision 16,July 2007.
a ofthe GRANTS certificateplea, Court

solelylimited to that issue.appealability
Div’nLucidore v. New York StateSee of

(“TheParole, Supreme209 112F.3d at
showing’that ‘substantialCourt has held a

compel petitionernot a to demon-does
merits,prevailthat would on' thestrate he

merely the involved in hisbut that issues
among jurists of rea-‘arecase debatable

son; that a could resolve the issuescourt
manner]; ques-theor that[in a different

encourage-deserveadequatetions are to
”) (quoting Bare-proceedto further.’ment

4,Estelle, 880, n. 103463 893v. U.S.foot
(inter-(1983))3383, 109077 L.Ed.2dS.Ct.

omitted) (emphasisquotation marksnal
in see also 28original);alterationand

2253(c)(2).§ The Court DENIESU.S.C.
regardwith toappealabilitya ofcertificate

itremaining claims becauseLarweth’s
has made a substantialthat he notfinds

of denial of a constitutionalshowing the
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jury containingthereturned Indictment
12, 2005,May itchargesthese on but

6,remained sealed under October 2005.
20, 2006, andOn October Pinkerton

(“defendants”)Bourke separatelymoved
pursuant Rule Pro-to Federal of Criminal
cedure 12 to dismiss counts of thevarious

failureIndictment as time-barred and for
adequately chargeto federal offenses.1

These raise ofmotions various issues
impressionlaw of first in thethat are

Reich,Webb, Esq., J. David onlyDan K. Second Not is there a dearthCircuit.
LLP, Chicago,Esq., issues,Winston & Strawn of law on these butSecond Circuit

IL, Esq.,Cleary,Robert J. Matthew S. surprisinglythere been few decisionshas
Stern, Esq., Pros-Queler, Esq., Emily country on overthroughout the the FCPA

LLP, City,York forRose Newkauer thirty years espe-the of the lastcourse —
Bourke,Frederic A. Jr. cially questionsto therespect specificwith

Indeed,raised motions. otherby theseSchoeman,Berke,Barry Esq.,H. Paul
athan a circuit court decision andsingleTrachtman,Jeffrey Esq.,S. KramerEsq.,

citingdistrict court case thereto —neitherLLP,Naftalis & Frankel New YorkLevin
analyzed theof which relevant subsectionCity, David B. Pinkerton.for

of the and neither of which bindsstatuteAbernethy,S. Assistant Unit-Jonathan
ease has thethis Court—no addressedCity,Attorney, York MarkStates Newed

challengelimitations raisedstatute ofMendelsohn, Chief, Fraud Sec-DeputyF.
result, facedherein. a the wasAs CourtPark, Chief,tion, Robertson Assistant

addressingwith the task of severaldifficultSection, DepartmentStatesFraud United
first-impression statutoryissues of inter-Justice, DC, forWashington, the Gov-of

consideration, forAfter carefulpretation.ernment.
below, both motionsthe reasons discussed

OPINION AND ORDER thatgranted groundon theto dismiss are
allas tothe Indictment is time-barredSCHEINDLIN, Judge.District

countscounts the false statementexcept
I. INTRODUCTION

In thechallenge.notthat dodefendants
Jr.,Kozeny, Bourke,A.Viktor Frederic I also addresscompleteness,interest of

chargedDavid B. Pinkerton are withand sup-inremaining contentionsdefendants’
in toa scheme bribe seniorparticipating and find them all toof motionsport their

Republic Az-officials in the ofgovernment be without merit.
in toerbaijan (“Azerbaijan”) order ensure

Companythe State Oilprivatizationthe of II. BACKGROUND
(“SOCAR”)Azerbaijan andRepublictheof

Allegations2A. Factualthat the defendants andto ensure each of
1990’s, Azerbaijan toundertookIn thein andparticipatewould be able toothers

its enter-of state-ownedgrand privatizethe The certainprivatization.fromprofit

noted, summa-the factsmoved a bill 2. Unless otherwiseand Bourke also for1. Pinkerton
Indict-are taken from theaspect rized this sectionparticulars. of the motion has inof That

ment.been resolved.
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privatization process a inprises. gov- ing controllingThe was interest SOCAR. Mi-
byerned the State Privatiza-principally engaged innaret various investment bank-

tion toProgram activities,from 1995 1998. Certain ing including acquisitionthe and
industries, however, as oilsuch the indus- safeguarding privatizationof Azeri vouch-
try, only di-privatizedcould be at the optionsers and of partieson behalf the to

president Azerbaijan.rection the ofof agreements,the co-investment which in-
SOCAR, Azerbaijan’swhich held oil and (collectively,cluded Minaret itself the “in-

facilities,gas onereserves and was of the consortium”).vestment
priva-that becompaniesstate-owned could Two members of the investment consor-

only by specialtized a decree from the (“Ome-Advisors,Omegatium were Inc.
president. the privatizationPursuant to ga”) Capital Management,and Pharos L.P.

received,eachprogram, Azeri citizen at no (“Pharos”). Omega hedgewas a fund or-
cost, containinga booklet four voucher ganized as a corporation under Delaware
coupons, freelywhich were tradeable bear- with principal placelaw its of business in

couponser that could tobe used bid for
York,New New York. Pharos an in-wasprivatized companiesshares of at auction.

organizedvestment fund a part-as limitedForeigners participateto inwho wished
nership under prin-Delaware law with itsprivatizationthe or use atvouchers auction

York,cipal place of inbusiness New Newpurchasewere required optionto an for
1998,until SeptemberYork inthen Redcoupon,each voucher atwhich were sold

Bank, Omega Pharos,New Jersey. andan government price byofficial the Azer-
through their respective subsidiaries andbaijan (thePropertyState Committee
affiliates, each entered into a co-invest-“SPC”), principallywhich administered the

agreementment with Oily Rock and Mi-privatization process.
30,1998.naret on Aprilor about

Kozeny1. and the Investment Con-
Alleged Bribery2. The Schemesortium

1997,Beginning Augustin and continu-Kozeny national,Viktor is a Czech Irish
1999,untiling defendants made a series ofcitizen and resident of the Bahamas. In or

corrupt promises, payments, and offers of1997,July Kozeny Oilyabout created Rock
officials,payments governmentto AzeriRock”)Group (“OilyLtd. and Minaret

comprised of a senior official of the Azeri(“Minaret”),Group Ltd. both of which are
government, SOCAR,a senior official oforganized under the of thelaws British

(collec-and two senior officials of the SPCVirgin Islands with principal placetheir of
Officials”).tively, the “Azeri pur-TheBaku, Azerbaijan.business in Kozeny was

(1)poses paymentsof these included: “toPresident and ofChairman the ofBoard
induce Azeri Officials to allow the invest-Oily Rockboth and Minaret. Kozeny ex-

participationment consortium’s continuedercised effective control over both compa-
(2)privatization;”in privati-“to ensure theshareholders,nies. For the benefit itsof

zation of SOCAR and other valuable Azerientities,which consisted of individuals and
assets;” (3) permitStateOily and “to the in-Rock entered into co-investment

agreements acquirewith vestment consortium to ainstitutional control-investors to
jointpursue linga instrategyinvestment interest SOCAR and otherin ac- valuable

quiring, safeguarding, and Azeri State Theexercising at assets.”3 bribes were
privatization cash,auction Azeri in form profitsvouchers and made the of shares of

options objectiveprimaryfor the acquir-of privatization,from SOCAR’s vouchers and

¶3. Indictment 19.
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stock, agreed joint strategyto a to ac-transfers, personal pursuewireoptions,
optionsand toquire and exercise vouchersitems, thingsandexpenses othermedical

a ingain controlling interest SOCAR.of value.
in NewAIG wired the funds from accounts

Kozeny inbyYork to accounts controlled3. Bourke
toSwitzerland. Pinkerton caused AIGBourke, aA. Jr. is UnitedFrederic

hispartmake this investment based in onAzeriBourke invested incitizen.States understanding Kozeny paidthat had and
Kozeny. waswith Bourkeprivatization pay to Azeri towould bribes the Officials

ofshareholder an investmentprincipalthe of and theprivatizationensure the SOCAR
International, Ltd.Blueportnamedvehicle inparticipationinvestment consortium’s

JulyMarch and(“Blueport”). In or about privatization.the
1998, eightaBlueport invested total of

Requests for Evidence toB. OfficialRock,Oily of which 5.3dollars inmillion
Foreign Governmentspersonalwere Bourke’smillion dollars

29, 2002, Departmentthe ofOn OctoberinvestmentsBourke made thesefunds.
of International AffairsJustice’s Officeunderstanding thatpartin on hisbased

(the “OIA”) requestsubmitted an officialbribes toKozeny paid payand wouldhad
alia,seeking,to interthe Netherlandsprivati-officials to ensure SOCAR’sAzeri

Dutchbank account records from certainconsortium’sand the investmentzation
thebanks that “received wire transfers forprivatization.inparticipation the

and on behalf of anpartiesbenefit of third
Kozeny forarranginginBourke assisted JanuarygovernmentAzeri official.”4 On

Azeritreatment for two differentmedical 13, 2003, separatesubmitted a officialOIA
separateYork on threeOfficials in New alia,seeking, interrequest to Switzerland

forpaidtreatments wereoccasions. The Oilybybank heldrecords of accounts
officials,Oily Rock,Minaret.by Rock and certain AzeriMinaret and

arequested that search be conductedand
4. Pinkerton repre-in thatof a law firm Switzerland

Kozeny in the Azeri investment.sentedInPinkerton is a United States citizen.
21, 2003, ap-government1998, July thewas the head of American OnPinkerton

runningtheplied suspendingfor an orderInvest-Group, Inc.’s GlobalInternational
on theseof statute of limitations basedthe(“AIG”), unit thatCorporation ament

22, 2003,Julyrequests.two official Onof dollars of Americanmanaged billions
Dis-theGeorge Daniels of SouthernJudgeGroup funds. In lateInternational Ine.’s

application,grantedYork thetrict of NewLewis,1998, an investmentClaytonMarch
reasonably appears, andfinding that “[i]ttomanager Omega,at contacted Pinkerton the the offi-reasonably appeared at time

in involv-participation a dealsolicit AIG’s made, ... evidencerequests thatcial were
which hadAzerbaijan,ining privatization is, and Switzer-in the Netherlandsor was”

by Kozeny a fewbrought Omegatobeen Order”).5(the 22, Judge“July 2003land
approximate-AIG investedweeks earlier. the time offound that atDaniels further

to aly pursuantmillion in 1998June Order,$15 22, no action hadJuly 2003 finalthe
Oilywith Rockagreement orbyco-investment the Netherlandstaken eitherbeen

requests.6on officialthosepartiesto which SwitzerlandpursuantMinaret theand

GeorgeAgent P. 6. See id.Specialof4. Affidavit FBI
¶ 22(a).Choudras

22, Order, BarryJuly Declaration of5. 2003
("BerkeBerke, for PinkertonH. counsel

Decl.”) Ex. F.



700

22,July specified requiresThe that the which that an2003 Order indictment contain
period of the statute of limi-suspensionof a “plain, concise and definite written state-

begin whichtations “shall on the dates on of constitutingment the essential thefacts
requeststhe official were made” and end charged.”9offense “It is well thatsettled

upon bythe earlier of final action both the it, first,‘an ifindictment is sufficient con-
Switzerland,Netherlands and or three the- of chargedtains elements the offense

years.7 producedThe re-Netherlands fairlyand informs a defendant of the
8,documents 2005.sponsive on November and,defend,whichcharge against he must

producedSwitzerland documents on sever- second, plead acquittalenables him to an
partialal occasions in execution of the inor conviction bar of prosecutionsfuture

”10request, Septem-the last of which was on for the same offense.’ An indictment
10,ber 2004.8 a crimecharge preci-must “with sufficient

sion to inform the defendant of the charges
HistoryC. Procedural

he must with enoughmeet and detail that
grand juryThe returned the Indictment may pleadhe double in ajeopardy future

12, 2005,May iton but remained sealed prosecution based on the same ofset
6, 20,under October 2005. On October “Nevertheless,events.”11 an indictment

2006, pursuantPinkerton moved to Feder- need do little more than to track the lan-
ofal Rule Oriminal Procedure 12 to dis- ofguage the statute charged and state the

One,' Five,miss Eighteen,Counts Nine- (in terms)placetime and approximate of
teen, Twenty-One Twenty-Fourand of the allegedthe maycrime.”12 A defendant
Indictment time-barred andas for failure not anchallenge groundindictment on the

adéquately chargeto federal offenses. At it supported by adequatethat is not or
time, pursuantthe same Bourke moved to competent evaluatingevidence.13 In a mo-

One, Four,12 Five,Rule to dismiss Counts tion to dismiss an indictment under Rule
Ten, Eleven, Twelve, Fifteen, Twenty, 12, the inallegationsCourt must treat the
Twenty-One, Twenty-Two Twenty-and

the indictment as true.14
Five of the Indictment on the twosame
grounds.

Statutory InterpretationB.
III. LEGAL STANDARD

statute,interpretingWhen a the
A. Motion to anDismiss Indictment statutorywell-established rules of con­

Indictments are structiongoverned by inquiryinstruct that “the begins
7(c),Federal Rule of Criminal plainProcedure with the language of the statute and

omitted).Id. (quotation7. 11. Id.

dispute omitted).8. is a (quotationThere over whether last 12.the Id.
10,Septembertransmittal letter sent on 2004

359,, States,13. See Costello v. United 350 U.S.by gov-constitutes a “final action” the Swiss
363, 406, (1956).below, 76 S.Ct. 100 L.Ed. 397the Seeernment. For reasons discussed

however, Alfonso, ("[T]he143 777also F.3d at suffi-bythe date of final action the Swiss
ciencygovernment appropriatelyof the evidence is notis irrelevant.

pretrialaddressed aon motion to dismiss an
7(c). indictment.”).9. Fed.R.Crim.P.

772, States,Alfonso, Boyce10. United States v. F.3d143 776 14. See Motor Lines v. United 342
(2d Cir.1998) 337, 16, 329,(quoting Hamling v. United 72U.S. 343 n. S.Ct. 96 L.Ed.
States, 87, 2887, (1952); Velastegui,418 U.S. 94 S.Ct. 41 L.Ed.2d 367 United v.States 199

(1974)). 590, (2d Cir.1999).590 F.3d n. 2592
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Statute of Limitationsstatutory provides a C.languagethe‘where
answer, there as well.”’15it endsclear

In1. Generalcongressional enact-readmustCourts
meaningplainto theiraccordingments tospeaksno statute the limita-Where

ab-reading lead to anwouldunless such particularfor aperiod appliestions that
pro-isno definitionresult.16 Wheresurd offense, tooperates”‘catchall’ statute“a

statute,in courts firsta term thevided for five-yeara statute of limitations forsupply
ordinary, commonsense“consider the noncapital offenses.21 That catchall stat-

Moreover, “aof the words.”17meaning ute, 18 of the Unitedsection 3282 of title
partsall itsto considered inis bestatute Code, provides, pertinent part;inStates

18 If,any of them.”construing onewhen provided“Except expresslyas otherwise
if, statutory ambiguoustext isonly law,and the by person prosecuted,shall beno

legislativeto offense,the turn theshould court tried, anyfor notpunishedor
intent.19history Congress’sto ascertain capital, indictment is found orunless the

where therelenity applies onlyofThe rule instituted within fivethe information is
in statute andambiguityan a criminal haveyearsis next after such offense shall
any partiesall other sources notresort to and committed.”22 The dowhere been

all theproper governsto inter- that section 3282 ofdisputein a tie as thestill results
at issue on the motions to dismiss.23countspretation.20

580,Gonzales, Dauray,ambiguous)). 215 atSee also F.3dv. 488 F.3d15. Peralta-Taveras
("WhenCir.2007)(2d languageHughes plainthe and canons of(quoting 264583 Aircraft

438,Jacobson, 432, statutory interpretation to statuto-119 S.Ct. fail resolveCo. v. 525 U.S.
755, (1999)). legislativeUnited ry ambiguity, [courts]L.Ed.2d 881 Accord resort to[]142

134, (2dRazmilovic, history.”).419 136States v. F.3d
Cir.2005) (" begins'Statutory construction

and,plain if textwith text that is unam- States, 694,the U.S.See v. United 52920. Johnson” (quot-biguous, usuallyit ends there as well.’ 1795,13, 727n. 120 S.Ct. 146 L.Ed.2d713
89, (2ding Gayle,v. F.3d 92United States 342 (2000) ("Lenity only equi-theapplies when

Cir.2003))). competingpoise of reasons cannot otherwise
Zenk, 61,resolved.”); 64v. 439 F.3dSashbe

Schreiber,v. 191 F.3d16. See United States Cir.2006) ("The(2d lenityrule of concerns
103, 1999);(2d v. Hen­106 Cir.­ United States givelegislaturea fails toin whichsituations

Cir.1994).drickson, 321, (2d26 336F.3d leavingpunishment byscope ofthenotice of
uncertainty thegrievous ambiguity in'a or257,Dauray,v. 215 F.3d 26017. United States [statute],language of the suchand structure(2d Cir.2000). everythingcourt has seizedthat even after a

derived, leftaid be it is stillwhich canfromMilbergv.Inc. Weiss Bershad18. Lexecon ” Chap-ambiguous (quotingan statute.’with36,Lerach, 26,Hynes 118 S.Ct.& 523 U.S. States, 453, 463, 111v. 500 U.S.man United956, 62(1998).140 L.Ed.2d 1919, (1991))).114 L.Ed.2d 524S.Ct.

Dep’tXiao Chen v. United States19. See Ji of Corp. Malley-Duff As-AgencyHolding v. &21.Cir.2006) (cit-Justice, 315, (2d471 326F.3d
157, 2759,143,socs., Inc., S.Ct.483 U.S. 107Alaska, 259, 266,ing 101Watt v. 451 U.S.

(1987) (citing 18 U.S.C.L.Ed.2d 121971673, (1981) ("The80 cir-S.Ct. 68 L.Ed.2d
3282).§particularofof the enactmentcumstances

persuade Con-legislation may a court that
3282(a).§22. 18 U.S.C.gress common mean-did not intend words of

effect.”);ing literal Unitedto have their
Pabon-Cruz, 86, (2d dismiss thedefendant moves to23. Neither98391 F.3dStates v.

counts, indisputablyCir.2004) which arestatement(noting ... false“the need to consult
timely.statutory language islegislative history” when
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is, was,“Statutes of limitations in crimi­ such foreignevidence or in such
country.normally begin to runnal cases when the

”24‘complete.’ respectcrime is With to
(b) (c)offenses, providedExcept as in subsectionconspiracy governmentthe must

section, period suspensionof this a of“allege proveand at oneleast overt act
beginunder this section shall on thethat occurred” within the statute of limitat­

on requestdate which the official isions.25 If the is not byindictment found
andmade end on the date on which theday limitations,the oflast of the statute

foreign authoritycourt or takes finalthen bethe indictment will time-barred
request.action theongovernmentunless the can thatestablish it

(c) The of periods suspensiontotal all ofeffectively tolled the statute of limitat­
with respectunder this section antoions.26

offense—
(1) years;shall not exceed three and

2. TollingSection 3292 (2) shall not a periodextend within
awhich criminal case must initi-beSection 3292 of title is18 titled “Sus-

ated for more than six if allmonthspension permitof limitations to United
foreign authorities take final actionforeignStates to pro-obtain evidence” and

period expirebefore such would with-
vides, in pertinent part: regardout to this section.27

(a)(1) Upon application of the United An official request is defined in the statute
States, filed before ofreturn an indict- rogatory,as “a letter a request aunder
ment, convention,indicating treatythat evidence of an or anyof- or other request

for evidence” abymade court or a crimi-foreignfense in a country,is the district
nal law authorityenforcement of the Unit-court before which a grand jury is im-
ed toStates a court or other of aauthoritypaneled investigateto the shalloffense
foreign country.28suspend the running of the statute of

forlimitations the offense if the court ConspiracyD.
finds aby preponderance of the evi- The of conspiracycrime under
dence an requestthat official has been 371section of title 18 an agree­consists of
made for such evidence and itthat rea- personsment between two or more to
sonably appears, or reasonably appeared offense,commit a criminal actand an overt

made,at the time requestthe was inthat of agreement.29furtherance that See­

Mercedes, 47,24. United States v. 287 periodF.3d 54 the will conspira­limitations make the
(2d Cir.2002) (quoting cy charges timely againstToussie v. United all defendants.
States, 112, 115, 858,397 U.S. 90 S.Ct. 25

Florez, 145,26. See United States v. 447 F.3d(1970)).L.Ed.2d 156
(2d Cir.2006) (in tolling149 the context of

3290, government’sunder section “it is theMilstein, 53,25. United States v. 401 F.3d 71
'fleeingburden to show that a wasdefendantCir.2005).(2d Moreover, "[f]oreseeable acts ”justice’ by preponderancefrom a evi-of theco-conspiratorof one in furtherance of the

dence).conspiracy are co-conspira­attributable to all
(citingtors.” atId. 72 v.United States Ben §27. 18 U.S.C. 3292.Zvi, 89, (2d Cir.2001) (statute242 F.3d 97 of

depends timely bylimitations on actovert 3292(d).§28. Id.
either co-conspirator)).the defendant or a
Absent Ceballos, 115,evidence that defendants ceased to be 29. See United v.States 340 F.3d
co-conspirators, (2d Cir.2003) (“Inwhich is an affirmative de­ 123 proveorder to a con-
fense, any by any co-conspira­ 371,overt act spiracyof the §in violation of 18 theU.S.C.

conspiracytors in furtherance of the governmentwithin must that or per-show two more
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78dd-2(a) provides,of the FCPApart: Sectionpertinentinprovides,tion 371
pertinent part:ineitherpersons conspireIf two or more

theany againstoffense Unit-to commit anyIt shall be unlawful for domestic
States, Unitedto defraud theed or officer, director,concern, any... or for

States, anyinany agency thereofor suchemployee, agentor of domestic
and one orany purpose,or formanner any act-or stockholder thereofconcern
any todo actpersonsmore of such concern,ing behalf of such domesticonconspiracy,objectthe of the eacheffect

anyof or meansto make use the mailsimpris-orshall be fined under this title
com-instrumentalityor of interstateoryears,than five both.30oned not more

ancorruptly in furtherance ofmerce
conspiracy371“The of a [section]elements offer, payment, promise pay,to or au-(1)clearly agreementanare established:

anypaymentthorization of of mon-theapersons to committwo or morebetween
offer, give,ey, gift, promise to oror(2)offense, the defen-specified federal

giving anythingof the of ofauthorizationinjoinderwillful thatknowing anddant’s
value to—(3) conspir-agreement, and somecommon
(1)in fur-an overt act any foreign purposesator’s commission of for of—official

agreement.”31of the “Wheretherance (A) (i) influencing any act or decision
specific-intentaconspiracy involvesthe in hisforeignsuch official officialof

crime, ‘the establishgovernment [must] (ii) of-capacity, inducing foreignsuch
that the defen-beyond a reasonable doubt

anydo indo or omit to actficial toto thespecific violatedant had the intent
duty ofviolation of the lawful such”32substantive statute.’

(iii)official, securing any improperor
CorruptForeignE. PracticesThe oradvantage;

Act
(B) inducing foreign tosuch official

Corrupt Practices Act ofForeignThe foreign gov-with ause his influence
(the “FCPA”)331977, was en-as amended instrumentality toor thereofernment

topayments“to illicitacted criminalize any act or decisionaffect or influence
byofficials United Statesforeign public

government or instrumentali-of such
“The FCPAbusinesses and individuals.”34

ty,govern-illegal foreignit to bribemakes
concernbusiness, in to assist such domesticorderto obtain or retainment officials

orretainingin or business forobtainingperson.”35to to anotheror direct business

Ceballos, (quotingF.3d at 124 Unitedagreement an 32. 340into an to commitsons entered
Samaria, (2d228,an 234 Cir.­against and that States v. 239 F.3doffense the United States

2001)).conspiracye of the wasovert act in furtheranc
committed.”).

seq.§ et78dd-133. 15 U.S.C.
§30. U.S.C. 371.18

9,Jury Subpoena Augustre dated34. In Grand119,Snype, 441 F.3d 14231. United States v.
(S.D.N.Y.2002)2000, 544,F.Supp.2d218 550Cir.2006). Ceballos,(2d at340 F.3dAccord

(1),78m(b), (d) (g)-(h),§§(citing 15 U.S.C.("In givenato defen-123-24 order convict
78dd-2, (1997), by the Inter­as amended78ffconspiracy, government mustof thedant

CompetitionAnti-Bribery Fairandnationalconspiracy andprove of thethat he knew
78dd-3,19°8, §§ to15 U.S.C. 78dd-1Act ofof-joined it with the intent to commit the

78ff).is,objectives, that withthat were itsfenses
conspiracythe intent to make theaffirmative

78dd-2(a)).§omitted)).(citations (citing 15 U.S.C.35. Id.succeed”
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to,with, directing any that orper-or business fact knew his her conduct violated
36 guiltythe to of aFCPA be such viola-son ....

39tion.”followingprovidesThe statute the criminal
forpenalties violations of the FCPA: Willfullyb.

officer,Any anpersonnatural that is “willfully”The term appears pro-in the
director, aemployee, agentor of domes- dealingof thevision FCPA with criminal

concern, actingtic or stockholder on be- penalties, as toopposed the section defin-
concern,half suchof domestic who will- ining prohibitedthe whichconduct “cor-

(a) (i)fully violates or thissubsection of Theruptly” appears. statute not de-does
willfully,section shall be fined not more than fine nor has the Second Circuit

$100,000 imprisonedor defined the term as is innot more 5 it used thethan
Circuit, however,TheFCPA.40 Secondyears, or hasboth.37

the analogousdefined term in the securi-
context,ties where in toorder establish a1. Mens Rea

violation, opposedcriminal as to civil viola-
Corruptly tion,a. laws,of the securities the government

“must show that the defendant will-acted“corruptly”The term is innot defined
fully.”41 context,In that the court “de-However,the theFCPA. Second Circuit fined awillfulness as realization on the

has defined term itthat as is used in the part that doingdefendant’s he was a
FCPA ‘corruptly’as follows: “The word in wrongful act under the insecurities laws a
the signifies,FCPA in toaddition the ele- knowinglysituation where the wrongful

‘generalment of presentintent’ in most a significantact involved risk of effecting
statutes,criminal a wrongfulbad or 42pur- the violation that has occurred.” More-

pose anand intent to a foreigninfluence over, Supremethe Court has stated with
official to misuse his official position.”38 regard statutes,to other criminal that “in

added, however,The court that “there is aorder to establish ‘willful’violation of a
innothing any thingthat word or inelse statute, ‘the Government must prove that

the govern-FCPA that that theindicates knowledgethe defendant acted with that
”43ment must establish that the indefendant his conduct was unlawful.’

78dd-2(a). $5,000,000,§36. 15 U.S.C. impris-fined not more than or
....”)).years,not more 20oned than or both

§ 78dd-2(g)(2)(A).37. Id.

omitted).(quotations42. Id. and citationsStichting Behartiging38. Ter BelangenVan de
KapitaalVan Oudaandeelhouders In Het Van

191-92,Bryan,Schreiber, 43. 524 atU.S. 118Saybolt S.Ct. 1939v.International B.V. 327
States,173, (2d Cir.2003). (quoting v. UnitedF.3d 183 510 U.S.Ratzlaf

135, 137, 655,114 126S.Ct. L.Ed.2d 615
39. Id. (1994)). The Court also held that to establish

require"willful” violation a didof statute notSupreme40. The Court has noted in other
that the defendant know which statute he wasthat ‘willfully’contexts "the word is some-
violating, onlybut thatrather the conduct'a manytimes said to be word of meanings’

holding,was unlawful. In so the Court dis-dependentwhose construction is often on the
issue,tinguished the statute at which dealtappears.” Bryancontext in which it v. United

license,with the sale of firearms without aStates, 184, 191, 1939,524 U.S. 118 S.Ct. 141
interpretation "willfully”from the Court's of(1998) (citation omitted).L.Ed.2d 197

involvingin two other contexts: cases willful
Cassese, 92,41. United v. ofStates 428 F.3d violations the tax and98 laws willful viola-

(2d Cir.2005) 78ff(a)(citing ("Any§ structuring15 U.S.C. tions in the context of cash trans-
person willfully anywho provision reportingviolates of requirement,actions to avoid a

chapter upon requiredthis ... shall juryconviction be where the Court the findto that
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Fifth found that a broadThe CircuitElementBusiness Nexus2.
nexus element wasreading of the business

to such do-phrase “in order assistThe by statutory exceptionssupported narrow
retainingobtainingin ormestic concern “by narrowly defining ex-to the FCPA:

with, directingor businessfor orbusiness ceptions againstand affirmative defenses
isto, in the FCPAany foundperson” backdrop applicability,a of broad Con-

its intention for the stat-gressthe “business reaffirmedreferred to ascommonly
payments that indi-applyute to to evenno ofis definitionelement.” Therenexus

rectly in obtainingassist business ortheinretainingor businessobtaining
maintaining existing operationsbusinesshadhas the Second CircuitFCPA. Nor

The court’sforeign country.”47in aof the busi-define the contoursoccasion to
supported byalsoreadingbroad wasCircuit,element. The Fifthnexusness

implementto theintention“Congress’s
however, recently addressed this element. of[Organization CooperationEconomic

Circuit,Kay,v. the FifthIn StatesUnited Development’s Com-and Convention on
anaswhat the court itself describedafter Foreign PublicBribery of Officialsbating

legislativethe his-review of“ad nauseum” Transactions], ain BusinessInternational
its theupon findingoftory the FCPA indisputably anytreaty prohibitsthat

retainingor business”“obtainingterms to aadvantagethat an whichgivebribes
fullyentity is not entitled.”48“Congressthat intended businessambiguous, held

broadly pay-applythe FCPA to tofor I that businessalso find the FCPA’s
payor,to assist the eitherments intended to con-element was intended benexus

Iobtaining broadly.re- will address defendants’directly indirectly, in or struedor
sufficiency of the In-arguments to theasperson.”44for some Thetaining business

accordingly.belowdictmentCongress’s concern in en-noted thatcourt
ofprohibitiontheacting the FCPA was

F. The ActTravel
byforeign bribery domestic busi-rampant

applies anyThe Act toTravelentities, “both thewhich includedness
or thebusiness travels usesperson or whobribery to discrete con-kind of that leads

any facility foreignin interstate ormail or
the kind thatarrangementstractual and (1)with the intent to: distributecommerce

payor ob-generally helps a domesticmore activity;proceeds anyof unlawful orthe
inpersonsometain or retain business for (2) to furtheranycommit crime of violence

foreign country.”45 The court then helda (3) pro­any activity; or otherwiseunlawful
prohibitto “illicitCongressthat intended establish, on, facili­mote, carry ormanage,

toto officials obtain favor-payments made management, estab­promotion,tate the
on,lishment, anyor of unlawfulcarryingbut tax treatment.”46able unlawful

of the Travel Actactivity.49 A violation

755-56,specific pro- 45. Id. atwas aware of thethe "defendant
charged with violat-vision ... that he was

("It194, But id. still must being.” 118 Both con- 46. Id. at 756. seeId. at S.Ct. 1939.
texts, pro-bribery to"highly intendedexplained, involve shown that the wasthe Court

here, savings—throughdanger of taxpresentedthat the duce antechnical statutes effect—
obtaining retainingapparently orensnaring engaged would assist inindividuals in that

omitted)).(quotationexistsconduct.” No such concern business.”innocent
here, thus, with-like the sale of firearmsand

license, theis need to read into 47.out a there no Id.
"exception ruleto the traditionalFCPA an

ignorance nothe law is excuse.” 48.that of Id.

738, (5th Cir.2004). §49. 18 U.S.C. 1952.See44. 359 F.3d 755
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personthat oroccurs where business IV. DISCUSSION
attemptsorperforms per-thereafter to A. Statute of Limitations

activity,form an unlawful which includes
inmajorityThe of the conduct chargedaviolating proveFCPA.50“To violationthe

the occurredIndictment between MarchAct, governmentthe Travel the [is]of
July Accordingly,and five-year1998. the(1)to establish thatrequired [defendant]: ofstatute limitations for those offenses

facility foreigna ofused interstate or com- would have run sometime between March
(2)merce; anywith intent to commit un- Julyand 2003. Because the Indictment

(3)...;activity per-lawful and thereafter 12, 2005,Maynot returned until ofwas all
an act furtherformed additional to the those offenses are time-barred unless the
activity.”51unlawful government can demonstrate that the stat-

Here,ute of limitations was tolled. the
Money LaunderingG. government attempts to utilize section

3292 to toll the ofstatute limitations basedmoney launderingThe crime of under
on government’s requeststhe official forprohibitssection 1956 of title 18 the
foreign evidence from the Netherlands andtransmi[ssion],“transport[ation], or trans-
Switzerland.

transmit,attempt! transport,or to]]>ferí
monetaryor transfer a instrument or[of] Suspension1. Period Start Date: Of-

placefunds afrom in the United States Requestficial
placeto or a thethrough outside United argue inDefendants that order to sus-

a placeStates or to in the United States pend the statute of limitations under sec-
throughor a placefrom outside the Unit- 3292, governmenttion the must make the

promoteed States ... with the tointent necessary application to the Court before
carrying specifiedthe on of a unlawful five-year periodthe limitations expires.

activity.”52 moneyThe elements aof acknowledgeDefendants that the section
include,laundering offense notdo or even tolling period begins3292 on the ofdate

implicate, capacitythe to commit the un- requestofficial a foreign govern-the to
derlying activity.53unlawful Conspiracy 29,ment —here October 2002—the date of

moneyto commit laundering also crimi-is requestthe for evidence to the Nether-
nalized however,under section 1956.54 argue,lands.55 Defendants that

1952(b)(i)§50. See (definingid. property“unlawful ac- that he knew that the involved in the
"extortion,tivity” including bribery, proceedsas ar-or transaction was of some form of

(3)son in of the the specified activity;violation laws of State in unlawful and that he
which committed or of the United or promoteStates” intended to the ... unlawful activi-
any act which is ty.” (quotationindictable under section andmarks alterations omit-

1957). ted)).or1956

Salameh, 88, 1956(h) provides;51. United States v. F.3d 54. Section152 152
(2d Cir.1998) Jenkins,(citing v.United States Any person conspires anywho to commit

167, (2d Cir.1991)).943 F.2d 172 offense defined in this section or section
subjectbe penalties1957 shall to the same

1956(a)(2)(A).§52. 18 U.S.C. prescribedas those thefor offense the com-
objectmission of which was the of the

Cruz, 164,53. See United States v. 993 F.2d conspiracy.
(8th Cir.1993) (“For government167 the to

1956(a) (l)(A)(i),prove a government's requestviolation of section 55. The to Switzerland
(1) 13, 2003,the Januaryevidence must establish that the defen- was dated isbut this date

dant conducted a purposes beginningfinancial transaction which ofirrelevant for the toll-
(2)proceeds period.involved activity; ingthe of unlawful
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must mademay not the court is that it be beforeperiod bethe limitationsbecause
juryorder, the returns the indictment.only grandthea courttolled absent

impliesThe that in forrunning latter order thereofsuspendcan thecourt’s order
suspensionto a the statute of limita-beAccordingly, de-of limitations.the statute

running thetions must still be at time thatmust still beargue the statutefendants
applicationboth is and the courtthe madeapplicationof the torunning at the time

application.grants lightthe In of thisa suspensionbe ofthe court for there to
tension, caution,and in of Ian abundancerelyperiod. Defendants onthe limitations

ambiguous,find that section 3292 is anddictionary definitions of “sus-legal layand
guidancelegislative historyturn to its forthat one cannotto reach the resultpend”

proper interpretation.on itsof the statute af-“suspend running”56the
already expired. Inter the statute has historylegislativeThe of section 3292 is

government argues that be-opposition, the sparse. The record thatlegislative states
“periodthat theprovidescause the statute the was partBill of which section 3292 a
ofsuspension” on the date thebegins court,“permits upon applicationa federalof

foreignrequest government,to theofficial suspend runningof to theprosecutor,the
the courtrather than on the date that of the statute of limitations for such time

tolling govern-thegrants application,the necessary (up years)as is to 3 to obtain
long asmayment invoke section 3292 so foreign country”evidence from a and also

request thethe official is made before athat section 3292 “authorizes federal
period expires.statute of limitations court, application ofupon prose-a federal

cutor that is made before the return of anoutset, inclined tostronglyAt the I am
and evidenceindictment that indicates thatplainthat mean-agree with defendants the

foreignof an offense is located in a coun-provision that “theing of the statute’s
try, of thesuspend running applica-to thesuspend... the run-district court shall

of limitation.”58 The fact thatble statuteis unam-ning of the statute of limitations”
history refers thelegislativethe twice torequires applicationthat thebiguous and

authority suspen-of the court to order thethe be and court’s orderto court made the
onlythatprinciplesion reinforces thebefore the statute of limitationsbe issued

will the of limita-court action toll statuterun, which end the matter.has would
tions.However, languagethere is that is inother

those and arguablytension with terms ren- separateA ofsubsection section
ambiguous. Section 3292ders the statute insight. Sectionprovides3292 further

“Upon applicationin pertinent part:states 3292(b) tollingprovides periodthat the
States,of the returnUnited which thebegin“shall on the date onfiled before of

indictment, court ...an ... the district Congressmade.”59 ad­requestofficial is
runningthe statutesuspendshall the tolling peri­of thedressed the calculationof of

3292(b).57 Thelimitations for the offense differentod in subsection sub­—a
here,that are in tension are “before at whichtwo clauses section than the one issue

“suspend the cangovernmentreturn of an indictment” and sets forth how the obtain
whole,as aReadingthe of limitations.” The the the statuterunning of statute toll.

must,only I find that the structure ofimpliesformer that the time restraint as I
the inter-strongly supportsgovernment’s applicationthe to section 3292placed on

(1984),3292(a)(1). reprintedH.R.Rep. in§ 58. 98-90718 No.56. U.S.C.
3578.1984 U.S.C.C.A.N.

added).(emphasis57. Id. 3292(b).§59. Id.
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pretation onlythat the court order itself—not order be made not returnbefore the
govern- indictment,to ofrequest foreignthe official the the but also before stat-the

ment—tolls the statute of limitations and ute of has run.limitations
that the toll must be before theordered Second, readingthe Court’s is

expires.statute of limitations bysupported the doctrine of constitutional
result,aAs the words of the statute statutoryavoidance in construction. To

itself, another subsection of the statute read as government sug­section 3292 the
historylegislativeand the of the statute all gests permit 3292would section to be used

only permitsconfirm that 3292 asection as a totool revive offensestime-barred
suspend runningcourt to the of the statute legislatively-mandatedand would treat the

appliesof governmentlimitations when the procedure post-hoc judicialcourt as a rub­
suspension priorfor and a orderobtains to ber-stamp prosecutorialfor actions. Not

expiration period.the of the limitations only such result comportdoes a not with
reading supportedThe Court’s is further this understandingCourt’s of the statute

by policythe of of limitationsstatutes and purpose,and its such readingbut a would
statutory construction,another ofcanon ques­raise several serious constitutional

the doctrine constitutionalof avoidance. retroactivitytions Dueof Process and un­
der Exthe Post FactoFirst, Clause. Under theunderstandingthe Court’s of sec-

avoidance,ofdoctrine constitutional how­general policytion 3292 is in line with the
ever, I notneed reach those issues.underlying statutes of limitations for crimi-

a susceptible“[W]here statute is twoof“Although,nal offenses. in some instanc-
constructions, by graveone of which andes, operatecriminal statutes of limitations

questionsdoubtful constitutional arise andpreclude prosecutionto the of criminal
by questionsthe other of which such areacts, they salutary‘have the effect of en-
avoided, duty[the is to adoptcourt’s] thecouraging law enforcement officials
latter.”63 The readingCourt’s is in lineinvestigatepromptly suspectedto criminal

”60 principlewith this and saves section 3292activity.’ Moreover, “criminal statutes
potentiallyfrom a meritorious onattackof limitations ensure the defendant’s right

grounds.constitutionaltrial, theyto a fair implemented byas are
legislature reposethe to ensure ‘the of The is thatCourt aware two courts—the

society protectionand the of those who Ninth theCircuit and District of Columbia
limitation)may (during the ... have lost thefollowing Ninth ad-Circuit—have

”61their means of “Additionally,defense.’ this oppo-dressed issue and reached the
they predictability bycreate a means of site conclusion than this Court reaches
specifying atpoint However,the which ‘a defendant’s here.64 a careful review bothof
right preju-to a fair trial would be decisions thatreveals those courts did not

”62 policies weigh anydiced.’ These in favor engage meaningful analysisof in of the
reading require statute,section 3292 to that theythe nor did inengage any review
government’s application legislativeand the of history. analysescourt’s the Their

Torres, 1058, States, 848, 857,60. v.United States 318 F.3d 63. v.Jones United 529 U.S.
(11th Cir.2003) (quoting 1904,1062-65 (2000).Toussie v. 120 S.Ct 146 L.Ed.2d 902

States, 112, 114-15,United 397 U.S. 90 S.Ct.
858, (1970)).25 L.Ed.2d 156 Bischel,64. United v.See States 61 1429F.3d

(9th Neill,Cir.1995); United States v. 940Meador,(quoting61. Id. United States v. 138
(D.D.C.),F.Supp. part332 invacated on other986, Cir.1998)).(5thF.3d 994

grounds, (D.D.C.1996).F.Supp.952 831
Meador, 994).(quoting62. Id. 138 F.3d at
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applyingto thequesta of sec- Netherlands beforeended with recitationbegan and
3292(b)’s period suspension.the of for a section 3292 Had thedecree thattion

anytimethe date on thebegin government applied“shall on to courtsuspension
2003,request made.”65 As March the Indictmentofficial is before wouldwhich the

however,above, timely,is thethat not have been as discussed below. Butdiscussed
is governmentat here. This Court the mere fact that the couldissuesubsection

provides easilyforthat the statute have avoided this dismissal does notwell aware
begin the of ofperiod changeto on date the result here. Statutes limita-tollingthe

enforced,Butforeign be even where it de-government.the to the tions mustrequest
abilitythat offinding prives society prosecuteis from a its toquitethis different

offenses;suspendsitself the stat- criminal “that isrequestthe official otherwise viable
price pay repose.”69of These decisions either the we forute limitations.

3292(b)3292(a)(1)and orsectionsconflated
Suspension2. Period End Date: Fi-3292(a)(1) inaltogether or-ignored section
nal ActionEither approachto their result.der reach

ofprinciplethe well-establishedviolates though governmentEven the cannot use
muststatutory construction that a statute oftolling, purposessection 3292 for com-

its con-partsbe “considered in all when I the 3292 anal-pleteness, continue section
Moreover,any of them.”66struing one government’sysis applicationas if the

legislative en-reading permitthat would a timely. providesstatute thatwere The
actment to be used to revive time-barred begun on thetolling periodthe would have
offenses, significantwhich raises Ex Post government’s requestof for evi-date the

Thus, after careful con-Facto concerns.67 dence, 29,which here would be October
sideration, I the resultdisagree with 2002, requestthe was sent to thewhen

the Circuit and the Dis-byreached Ninth ad-questionNetherlands.70 The next to
trict of Columbia.68 dress, then, tolling periodis thewhen

i.e.,end, when final action tookwouldgovernment notBecause the did
place.of“suspend running”move the the stat­to

not define “final ac-Section 3292 doeshad expired,of until after itute limitations
yethas the Second Circuittion.” Noranyto toll­governmentthe is not entitled

to the contours of the term.spoken asresult,a all ofing under section 3292. As
consti-Circuits have addressed whatOthertheexceptthe false statementcounts

the of end-purposesfinal action fortutesand must be dis­counts are time-barred
period under sectioning suspensiontheprac­that inmissed. It should be noted

3292, that final occurs whenholding actiontice, easilycan be avoided—problemthis
agovernment “disposi-makesforeignthein thiseasily could have been avoidedand

“dispos-Aresponse” request.71to thenine tivegovernment waited almostcase. The
foreignis theresponse” made whenthe official re- itivemakingfull months after

reported3292(b). Interestingly, nothere has been§ 68.65. 18 U.S.C.
question since 1996.decision on this

36,Lexecon, at 118 S.Ct. 956.66. 523 U.S. Meador, 138 at 994.69. F.3d

See, California,e.g., Stogner requestv. U.S.67. 539 Switzerlandgovernment'sThe to70.
13, 2003,607, 616, 2446, the date ofJanuary544 but123 S.Ct. 156 L.Ed.2d was dated

request beginning of("[I]t governs(2003) the earlier thethat the Ex Postwell settled[is]
period.tollingthetime-resurrection of aFacto Clause forbids

prosecution.").barred 943,Hagege,v. F.3d 956United States 43771.
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on item ingovernment every government’shas acted the on the theomission of enclo-
request, including issuing a letter,official certifi- sures to the November 8 which

ifauthenticity request-cate of such was arguedefendants reveals that is “likelyit
Moreover,ed.72 where the United States that missingthe attachments are letters

government requestshas made official to showing previ-that the Dutch authorities
foreign government,more than one final ously completed govern-their work on the

endingaction occurs for purposes of the 2007,request.” May 25,ment’s On the
periodsuspension foreignwhen all of the produceCourt governmentordered the to

governments made a dispositivehave re- the enclosures to the November 8 letter.
sponse respective requests.73to the governmentThe produced those docu-

30,Mayments reviewingon 2007. Afterparties disputeThe when final ac­
submission,that I find that final actionplacetion the requests.took on official

bywas taken orthe Netherlands on aftergovernment arguesThe that final action
8, 2005,75November Because that date is8, 2005,did not occur until November the

more than yearsthree after the officialadate of fromletter the Netherlands
made, however,request suspen-was thetransmitting documents theto United

period capped yearssion would be atresponseStates in to the threerequestofficial
(the letter”).74 29,and expired“November 8 would have onDefendants October

8,dispute the dateNovember 2005 based 2005.76 Because the Indictment was re-

(9th Cir.) (" Copiespurposes attesting'[F]inal action’ for of closed of documents to the
dispositive response3292 means a[section] requestexecution of the for assistance con-

by foreign sovereign requestthe to theboth cerning Kozeny.”).Victor [sic]
for andrecords for a certificate of authentici­

records,ty of those [when] [a]reboth identi­ Although majority75. the of documents are in"request.’ (quotingfied in the 'official United Dutch, isit clear from the thatcontents the
Bischel, 1429, (9thv.States F.3d 143361 produced responsivedocuments are to the-Cir.1995))), denied, -,cert. U.S. 127 29,requestofficial dated October 2002 based85, (2006);S.Ct. 166 L.Ed.2d 31 United frequencyon the that the names of individu-Torres, 1058, (11thv.States 318 F.3d 1062 requestals in appearlisted the official in theCir.2003) (" purposes'[F]inal action' for the Moreover,produced.documents findingthis3292(b)of a foreign[section] occurs when

byis testimonybuttressed the sworn of Judithauthority dispositiveprovidescourt or a re­
Friedman that wereconfirms documents sentsponse to gov­each of the items in thelisted

8,by the Netherlands on November 2005 andinformation.”).requesternment’s official for
15, 2005,received at OIA on November andMeador,See United v.also States 138 F.3d

time,"[p]riorthat to that the United States986, (5th 1998) (final993 Cir. action occurred
government any responsivehad not receivedforeign govern­on the date of the letter from

Netherlands,” despitedocuments from the in-advising completedment that hadit action on
quiries by regardingOIA the ofstatus thegovernment's request).the United States

request.official of JudithDeclaration H.
956; Torres,Hagege,72. 437 at Friedman, ¶F.3d 318 6,F.3d employee,OIA attached as Ex.

at 1062. A to the ofDeclaration Jonathan S. Aber-
nethy, Attorney,Assistant United States inSee, e.g., § (stating73. 18 U.S.C. 3292 that the opposition to defendants' motions to dismisssuspension period is limited to six months the Indictment.foreignwhere “all authorities take final ac-

tion [thebefore statute of limitations] would
3292(c)(1).§76. See U.S.C.18 There is some(em-expire regardwithout to this section”

whether, when,so,dispute as to and if theadded)).phasis
requests.Swiss took final on theaction Swiss

However,8, Letter,74. the dateSee November 2005 of Swiss final action isBerke Deck
(letterEx. J from irrelevant in thisgovernmentthe Netherlands case because even if the

OIA, stating; yourto the preceded"With to. Swiss final actionreference the Dutch final
29, 2002, action,youletter of October I send en- the date of the Dutch final action
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2005, joined conspiracythe12, the statute that Pinkerton withMay beforeturned on
run, paidIndict- that hadknowledgehave the the bribes beenof limitations would

gov-iftimelybeen the to Azeripaidment would have and would continue to be
to invoke section exchange ensuringwere entitled in forernment officials defen-

privatization3292.77 in the ofparticipationdants’
jointoSOCAR.80 Pinkerton’s intent the

ChargeAdequately aB. Failure to conspiracy by anyan overt act co-and
Federal Offense conspirator allege conspir-sufficient to ais

whole,acy. allegationsas a the inTakenConspiracy the1. to Violate FCPA
are toplainlythe Indictment sufficientPinkerton moves to dismiss Count

a motion to dismiss. WhetherwithstandIndictment, charges himof the whichOne
ultimatelythe evidence will be sufficient toandconspiracy to violate the FCPAwith

is a issue notsupport separatea convictionthatgroundsAct on the thethe Travel
before the Court.allege possessedto that heIndictment fails

to violate the FCPA78specificthe intent
2. Violation of FCPASubstantiveargues that the IndictmentPinkerton also

all ofDefendants move to dismiss thePinkerton’s intent that aallegefails to
againstcounts them onsubstantive FCPApaid. argumentThis hasfuture bribe be

groundthe that the Indictment fails toalleges that theno merit. The Indictment
of aallege the mens rea element FCPAPinkerton,defendants, including “agreed

offense or conduct that can be criminalizedagainst... the Unitedto commit offenses
(a) under the business nexus element.81States; wit, theto violations of FCPA

Moreover, argumentsThese are also without merit.alleges....”79 the Indictment

toll, mightgood con-govern [defendant]date the which faith belief thatwould the end for
requests.applied Even if the ceal himself if he learned of the indictment”to both official

Srulowitz, 37,(citingaction followed the Dutch F.2dSwiss final final United States v. 819
action, (2d Cir.1987);year cap apply. Slochowsky,the three would 40 United States v.

1562, (E.D.N.Y.1983))).F.Supp.575 1569
argue sealingthe of77.Defendants also that

lackedthe Indictment for almost five months Supportin of78. See Memorandum of Lawresult,purpose thepropera and that as a Motion to Dismiss theDavid B. Pinkerton’s
Indictment should be "found” for statute of Particularsand for a ofIndictment Billunsealing,purposes the date oflimitations on Mem.”)("Pinkerton notat 7. Bourke does6,namely 2005. I need not addressOctober on thisjoin Pinkerton's motion to dismisshowever,argument, because even if thethis adequate-accordingly,and Count One isissue6, 2005,Indictment were found on October

ly charged Memorandumas to Bourke. See3292 the Indict-with the benefit of section
Support Defendant Frederic A.of Law in oftimelyment be because the statutewould still Bourke, ("BourkeJr.’s Pretrial Motionsthroughhave been tolledof limitations would Mem.”) 1 1.at n.event,29, any govern-2005. In theOctober

was sealedment asserts that the Indictment
¶ 63.79. IndictmentKozeny,the arrest of whoin order to facilitate

posedlarge and awas at in the Bahamas ¶¶19, 21.80. See id.flight proper purpose forrisk. This is a seal-
sealed,ing, keepingand an indictment. See

Five,Leaver, 255, moves to dismiss Count81. PinkertonF.Supp.2dv. 358United States
"[fjacilitation only FCPA countwhich is the substantive(S.D.N.Y.2004) (stating that266

at 10.arrest, against Pinkerton Mem.him. Seethe accused's whereaboutsof where
Five,Four,unknown, moves to dismiss CountsBourkeproper purpose sealing,are is a for

Twelve,Ten, are all of theEleven and whichan accused will become aas is the fear that
against him. SeeFCPA countscharges” substantivefugitive if learns of the and find-he

1certainly a Bourke Mem. at n. 1.ing "the Government hadthat



712

a. disregarded,Mens Rea are and common sense and
prevailreason over technicalities.”83disputeThere no that the Indictmentis

alleges thatadequately bydefendants acted One of casesthe cited defendants
corruptly providesin violation of the FCPA. Howev- instruction on this issue. In
er, argue Hernandez,defendants that the failure of v.the United States the Second
government expressto allega- recognizedinclude an Circuit that a“citation to statu-
tion in torythe substantive counts thatFCPA section alone is not sufficient to cure a

willfully,defendants acted which is neces- defective allegeindictment that fails to all
sary in to impose penaltiesorder criminal the of anelements offense” and “each

FCPA,under the is fatal to the countIndict- of an indictment must be treated as
government indictment,ment. if separateThe concedes willful- it were a and that

provenness that validitymust be and there is no the a count depend uponof cannot
express allegation of willfulness in allegations anythe sub- the contained in other

Indictment,stantive ofcounts the but count expressly incorporated.”84the not Nev-
government argues ertheless,that such omission courtthe found that the failure
does not merit dismissal of the tosubstantive include the words “with intent to dis-
FCPA counts. in groundtribute” the count was anot for

Rather,dismissal. the court found thatI find that the omission of the
“[r]eading entiretythe indictment in itswillfullyword from the substantive FCPA
... precisethe ofcombination the lan-is a technical defect that preju­does not
guage caption;used in the [the] Count[’s]dice defendants and is not fatal to those

allegedlycitation to ... the statute violat-counts. For purposes assessingof the suf­
ed; largeand the ofquantity heroin al-ficiency of the opposedIndictment —as to
leged Count,in which,[that] from evensufficiency proofthe of find that the—I individuals,among four may inferone an“willfully”term specificallyneed not be

distribute,intent to provided [defendant]included in the substantive counts in order
with adequate notice of the nature of theto adequately charge the criminal violation
crimes charged against him under [that]of the FCPA. “Convictions are no longer
Count.”85reversed ofbecause minor and technical

deficiencies which did not prejudice the above,As discussed “an indict­
accused.”82 seriouslyDefendants cannot ment need littledo more than to track the
contend that their defense preju­ languagewill be of the statute charged and state

they (indiced or that sufficiently terms)are not in­ the time place approximateand
formed of the charges against Here,them of allegedfor the crime.”86 the counts
purposes of asserting jeopardya double statutorytracked the language for the vio­

merelydefense because the Indictment did lation as contained in “prohibition”the sec­
magicnot “willfully”use the word in addition,cer­ tion of the InFCPA.87 the sub­

tain paragraphs. “[Ijmperfections of form stantive FCPA count expressly cited 15
an[in that prejudicialindictment] §are not U.S.C. as supplying78dd-2 the offense

Goodwin, 394, offense,82. United v.States 141 F.3d ment is not an element of the ... it
(2d Cir.1997) (citing400-01 United States v. puts the penaltydefendant on of thenotice

319, (2d Cir.1995)).Wydermyer, 51 F.3d 324 face,provisions may quantity mayhe and the
indicate the conduct or transaction that is the83. Id. at 401. charge”).basis of the

868, (2d Cir.1992).84. 980 F.2d 871
Alfonso, (citation omitted).86. F.3d143 at 776

Hernandez,85. 980 F.2d at 871-72. See also
(noting althoughid. at 3871 n. that the 78dd-2(a).§87. 15 U.S.C.

"quantity allegedof narcotics in an indict-
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Retain Businesscharged.are b. Obtain ordefendantswith which
Moreover, very that defendantsthe fact

argueDefendants that the Indict­
theto them thatindicted made clearwere

allegeadequatelyment does not the busi­provision ap­bewouldpenaltycriminal
allegedness nexus element insofar as therequires of a willfulproofwhichplied,

not made for the ofpurposebribes werehere,result,aAs defendantsviolation.88
obtaining retainingor as requiredbusinessHernandez, on thatin were noticelike
by allegesthe FCPA. The Indictment thatbeing with a criminalthey chargedwere

paidthe bribes the Azeriwere to Officials§ addi­15 78dd-2. Inviolation of U.S.C.
only privatiza­in theorder to ensure nottion, incorporatednotalthough expressly

tion, in theparticipationbut defendants’counts, the “Stat­in the substantive FCPA
permitwhich defen­privatization, wouldof Indict­utory Allegations” section the

large signifi­to a stake in adants obtainallegations that defendantsment contain
asset,cant These are not theSOCAR.willfully, com­“unlawfully, knowinglyand

“grease” payments Congressof thatconfederated, typebined, agreedandconspired,
coverage byintended exclude thewith other commit to fromtogether and each to

wit,States;the toagainst lightIn of broadUnited FCPA.91 the constructionoffenses
(a) FCPA, 15,Titlethe Unitedviolations of Congressthat courts to toapplyintended

78dd-2; (b)Code, theandStates Section element,the nexus I find thatbusiness
Code,Act, 18,Travel Title United States alleged payments, pur­made for thethese

1952(a)(3)(A)”89and that defen­Section inducing makepose foreignof officials to
“unlawfully, knowing­willfully, anddants opportuni­available a lucrative investment

in ándly, would and did travel interstate fall the of the conductty, within ambit
theforeign use mail andcommerce and to theCongress prohibitintended under
foreignfacilities in interstate and com­ Accordingly, the Indictment ade­FCPA.

otherwise,merce, promote,with intent to charges an FCPA offense.quately
establish, ...manage, carry on an unlaw­

activity, namely, violations the anti-­ful of 3. Travel ActFCPA,bribery provisions the 15 U.S.C.of
only§ . . . .”90 claimed deficien­78dd-2 Defendants’

Act arecy regarding the Travel countstrial, juryAt be instructed onthe will
theinsufficiencyon the asserted ofbasedand defendants willthe issue of willfulness

the Be­Indictment as to FCPA counts.be of criminal ofnot convicted a violation
I thecause have found that Indictmentfinding ofthe FCPA without a willfulness.

thecharges violations ofadequatelycharg-of that from theThe absence word
FCPA, are also suff­the Travel Act countsnotportion of the Indictment doesing
icient.92merit of those offenses.dismissal

78dd-1(b). "[Rjoutine governmen­§§ 78dd-2(g)(2)(A):88. See U.S.C.id.
that are ordi­tal action” is defined as actions

¶ added). foreignnarily commonly by(emphasis performed63 a89. Indictment and
licenses,official, obtaining permitssuch as or

added). visas,¶ (emphasis or in­police protection,90. Id. 65 mail services
78dd-1(i)(3)(A).spections. §U.S.C. See15

“facilitating” payments (discussingare Kay,or 747-50generally91. “Grease” 359 F.3d at
"any facilitating or statutory grease exception).defined in FCPA asthe the
foreignexpediting payment ...to a official

Dooley Corp., 803expedite to v. United Techs.purposethe of which is to or 92. Cf.
428, (D.D.C.1992) ("[B]e-­govern- F.Supp. 439-40performance of a routineservice the

by foreign could not have violat-[ ]15 cause the defendantsmental action a official.”



714

Money Laundering4. timelyernment formoved reconsideration
of Opinion onlythe June 21 insofar itaspurportsPinkerton to move to

One,dismissed Counts Eleven and Twen-money launderingthedismiss counts
ty-One of govern-the Indictment. The(Counts Twenty-Oneagainst him and

arguesment thosethat three countsTwenty-Four) adequatelyfor failure to
should not have been dismissed becauseHowever,charge a federal crime.93 the
even under the readingCourt’s of sectiononly moneyreference launderingto the
3292, each onof the counts its face allegesin ofoffenses the memorandum law is
conduct that occurred withinfootnote, the limita-arguingcontained in a that the

i.e., 22,period, Julytions after Spe-1998.allege“failure to intent to violate the
One,is, turn, cifically, which chargesFCPA in to Countfatal those counts both

involving conspiracydefendants with aviolations of other statutes for to violate the
Act,which a the a FCPA allegesviolation of FCPA is neces­ and the Travel an overt

sary predicate.”94 This is an taking September 1998,incorrect act place in name-
law,of but Istatement the need not ad­ ly the payment expensesof medical for an

this Idress issue because have found that Azeri official. Eleven chargesCount
sufficientlythe Indictment alleges the Bourke with a substantive FCPA violation
Thus,FCPA offenses. there is no remain­ for that Septembersame ofpayment1998

ing challenge moneyto the laundering expenses.medical Finally, Count Twen-
counts. ty-One, chargeswhich defendants with

money laundering conspiracy, alleges that
y. CONCLUSION the conspiracy through Septemberlasted

above,For the reasons set forth all of 1998.
the counts in exceptthe Indictment the

11, 2007,JulyOn defendantstime-barred,false counts arestatement
submitted in oppositionletter briefs to theand Pinkerton’s and Bourke’s motions to
motion to Inreconsider. their oppositions,granted.dismiss are The Clerk of the

(and cannot)defendants do disputenotisCourt directed to close these motions
One,that Twenty-OneCounts Eleven andSheet],72 and 75 on the Docket[Nos. A

chargeseach conduct within the17, 2007, limitationsJulyconference is scheduled for
period pursuantp.m.4:30 to the Court’s rulingat in

Rather,the June 21 Opinion. defendantsSO ORDERED.
attack grounds.the counts on other As to

MEMORANDUM OPINION One, argueCount defendants that al­the
AND ORDER leged conspiratorial agreement to which

1998,21, 2007, agreeddefendants ended in JulyOn June this Court issued an
(the whenand the Azeri officialswereOpinion givenOrder “June 21 a finan­Opinion”)

dismissing Thus,cial in Oily theythe Indictment as stake Rock. argue,time-barred
toas defendants Pinkerton the overt paymentand Bourke act of of medical ex­

(“defendants”).1 5, 2007,July gov- pensesOn the in September 1998 was not in fur-

FCPA, theyed the not havecould violated the 94. Pinkerton Mem. at 9 n. 6.
Act.”).Travel

1. Kozeny,See United F.Supp.2dStates v. 493
(S.D.N.Y.2007),693 Familiarity with the

join93. Bourke does not Pinkerton's motion to presumedOpinionJune 21 is and all terms
adequately chargedismiss for failure to an used but not hereindefined are to have the

money launderingoffense as to the counts. meaningsame Opin-to themascribed in that
See Bourke Mem. at 1.1 n. ion.
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However, alleges the contin-conspiracythe thatplainlyconspiracy.theoftherance
alleges 1998,that the makesthroughon face whichSeptemberits uedIndictment

inducepaid “tocovered bribesconspiracy timely. arguments as toit Defendants’
investmentto allow theAzeri Officialsthe of like thosescope conspiracy,the the

in privatization,participatetoconsortium One, inap-arerespectmade with to Count
of andprivatizationthe SOCARensureto stage. gov-at Whether thepropriate this
assets, and toAzeri Stateother valuable provebe toultimatelyernment will able

to ac-consortiumpermit the investment Julypastthat the continuedconspiracy
in andcontrollinga interest SOCARquire trial,is an for not for a motion1998 issue

ForStateother valuable Azeri assets.”2 to dismiss.
dismiss,a motion toevaluatingofpurposes

Eleven,One, andI conclude that CountsIndict-allegationsI take of themust the
notTwenty-One of the Indictment shouldalleged, conspiracytrue. As thement as

transfer, as Inhave been dismissed time-barred.beyond the two-thirdscontinued
21 I all ofexpenses Opinion, disposedof for Azeri ofmedical the Junepaymentand

after transfer arguments.before and that Ac-remainingofficials both defendants’
asconspiracythe of thescopewithinare re-cordingly, the motion forgovernment’s

conspiratorialthecharged. Whether One,granted,consideration is and Counts
as as thewas in fact broadagreement Eleven, hereby rein-Twenty-Oneand are

whether each defen-alleges,Indictment stated.
agreement,to thatin fact subscribeddant

ORDERED.SOareconspiracywhen the endedand if and
cannot decidedjuryfor the and beissues

isstage.3 Accordingly, Count Oneat this
Likewise, alsoistimely. Count Eleven

alleges that tooktimely because it conduct
period.limitationsplace within the

to the lack of detailargumentsBourke’s as
unavailing;Eleven the countof areCount

the con-clearly puts Bourke on notice of
allcharged, which isduct with which he is
asstage. Finally,requiredthat is at this

Twenty-One, the Indictmentto Count

¶ scope therun is the ofof limitations has2. Indictment 19.
conspiratorial agreement, for it is that which

Sanchez, conspira­See, the duration of the01 Cr. determines bothe.g., United States v. No.3.
1900851,277, (S.D.N.Y. an overtApr. cy, the act relied on asWL at *2 and whether2003

regarded17, 2003) may in further­properlyact be as(denying to the In­motion dismiss
orderingand a newconspiracy”the"whether ance ofas time-barred becausedictment

thejury could determinemoney an act trial so that theof the wasreturn[defendant’s]
conspiracy). generally Unitedscope of the Seeconspiracy an issue ofthe isin furtherance of

772, (2dBenussi, F.3d 777 Cir.­v. 143v. Statesjury”);for the United Statesfact Alfonso
1998) ("To(S.D.N.Y.2002) ("The299, that courtthe extent districtF.Supp.2d the311216

beyond of ...conspiratorial agreement the face the indictmentscope lookedprecise of the
nom, that, presented,circumstancesjuiy.”), we hold in thethe suban issue for[is] aff'd

Salmonese, (2d sufficiencythe of theinquiryan into352 608 suchStates v. F.3dUnited
Cir.2003). sufficien­premature.... [T]hev. United evidence wasGrunewaldAccord

963,397, 399,States, 391, ad­cy appropriatelyis not1 of the evidence353 77 S.Ct.U.S.
an(1957) pretrialon motion to dismiss(holding dressed athat the "crucial931L.Ed.2d

indictment.”).determining the statutequestion in whether


