
466

Hughes,For reversal and remandment —Chief Justice
Mountain, Pashman,Justices Clieeokd and Schkeibee

and Coneoed —6.Judge

For Sullivan — 1.affirmance■—Justice

TENORE, ETC., AL.,CATHERINE ET PLAINTIFFS-RESPON­
DENTS, CARRIERS, INC.,v. NU CAR DEFENDANT-AP­
PELLANT.

Argued 6,January 7, 18,on 1975 Decided June 1975.
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Mr. J.Myron Bromberg argued the cause for appellant
Porzio, &(Messrs. Mr. Brom-Bromberg Newman,.attorneys;

berg, of counsel and on the brief).

Q.Mr. Douglas the cause forargued respon-Greenfield
Stanley Greenfield,dents W.(Messrs. Douglas G. Greenfield,

attorneys).

The of the Court was delivered byopinion
Pashman, a inwrongful'J. This is death action which

$200,000a verdict thatplaintiff appealed jury contending
the trial toerroneously expertcourt had refused allow eco-
nomic on is-testimony inflationary trends theconcerning

of future losses the Insue of deceased. anwage unreported
theopinion, Division concluded that the evidenceAppellate

should have been and a trialadmitted ordered new on the
issue, of Wedamages only. petitiondefendant’s forgranted
certification, 66 N. J. 319 to consider the(1974), proper

ofscope inexpert testimony this context.
The deceased, Tenore,Richard a 40-year union elec-old

trician, was killed when he was struck by a wheel that broke
free from one of defendant’s trucks. accident occurredThe
on 27,December 1971 while andTenore electriciananother
were working on the New inJersey Turnpike vicinitythe of
the Newark Airport. At the time of his death Tenore was
employed as a foreman by the Daidone Electric InCompany.
1971 his salarygross was $20,323.43, of a $3,000exclusive

whichbonus was paid to wife shortlyhis after his death.
In Pebruary 1972 widowTenore’s acommenced wrongful

death action against defendant Nu Car Carriers, Inc., alleg-
ing that its negligence caused her husband’s death. juryThe
found defendant negligent.
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theIn offereddamages, plaintiffof the claim forsupport
an whoSchoenwald, special-of Arthur economisttestimony

toprinciplesized in of economicpractical applicationthe
byIn specificof valuations. toproblems response questions

area includedcourt, expertisethe his ofthe witness stated that
of presentthe of an the determinationtraining actuary in

value an Dr.of future as expert,losses. Having qualified
of trendsthat his examination wageSchoenwald testified

a5j4%an increase ofyears average36 showedover the past
extrapolatedwitnesstestimony,In his theyear.1 preparing

towagethe increasesapplied projectedfrom these data and
1996theearnings through yearTenore’s most recent base

24would have beenwork lifeprojected expectancy(Tenore’s
reached7 when deceased would haveyears and themonths)

of 65.2 When Dr. Schoenwald at-normal retirement agethe
of sal-testify his Tenore’stempted projectionsconcerningto

however,in future the ruled theary years, projectionscourt
inadmissible:

projectionTHE I will the future.COURT: ... not allow in
***■**«’*»

* *May whyrespectfullyMR. I ask *?GREENFIELD:
guess.it aTHE COURT: Because is

testifyhave the fromexpertintention toIt plaintiff’swas
future in-of projecteda toreport specific figuresprepared

of per-income after deductionand net ofcome losses such
lived, and then to calculateof had hedecedentexpensessonal

rate of futurea discount of suchthe value atpresent 4%

despite duringperiods of recession the1The found sixwitness that
every year.wage36-year 1936-1972, rates increasedinterval from

highof a orvaried from a low to ofThe rates of increase 8% 9%.1%

yearby $26,000 persalary used which2The Dr. Schoenwald was
by testimonyassumption, em­Tenore’sthe ofwas based on confirmed

ployer, promotion superintendent shortlyforthat he was scheduled to
wagea ofused ratebefore death. witness alsohis The increase4%

figure bymaking indicatedin his than thecalculations rather 5%%
past 36-year history wagethe of trends.
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losses. In the projections the would be shown asdecedent
$35,584 1980, $52,672in 1990 inearning $64,084in and

1995, the last ex-working year of decedent’s statistical
pectancy. The havereport shown net future tolosseswould
the next of kin $925,361,in the of aaggregate sum having
present value $559,949.the discount of of Thatat rate 4%
would have been the ex-figure to thepresented jury as the
pert’s appraisal of the in case.damages this

Plaintiff was concernedalso about the ofadmissibility testi-
mony the effect of taxes onconcerning income the deceased’s
future and after a heldearnings, discussion out of the
presence court,of jury, objection,the over decidedthe that
the income tax liability on earningsTenore’s could benot

outbrought on cross-examination.3
theDespite total absence of testimony eitherconcerning

factor and the court’s the theexpress on taxruling question,
court thepermitted jury fixingto consider inflation in

and theminstructed to the effect of incomedamages consider
taxes which theupon income have hadmightdeceased earned
he lived.4

strenuously inquiryurged3Counsel for defendant that such an was
proper subjecta of cross-examination:

positionmy permitted[I]t is Ithat should to and I under-be
your directingstand isHonor me not to conduct such an examina-

tion, permitted into, Schoenwald,goIthat should be to with Dr.
family moneythe fact that this would never have seen all the that

talking because, part moneycourse,he is about of of that would
gone assuminghave to Unitedthe States It thatGovernment. is

thing tax,there is no such as income which is unreal.

portions charge4The relevant of the are as follows:
charge you assessing damagesmoney compensateI inthat to for

youpecuniary if findloss that such losses occurred as sustained
by you maythe widow children ofand Richard Tenore take into

inflationary lessening purchasingthe trendaccount and of thethe
power of at time.dollar thisthe

* * **< * * ^ *
Any you may youplaintiff, plain-award that make for if finddo

subjectjudgment,tiff is entitled to a will not to federal incomebe
earnings during course,would,taxes. Mr. Tenore’s his lifetime of
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verdict,a plaintiffawarded herjurytheAlthough
of experton the basis of trial court’s exclusionappealed the

earn­of futureeconomic the deceased’stestimony on question
thedamages,In for retrial onings. the caseremanding

economic evidenceAppellate prof­Division reasoned that the
fered of theby was relevant to the determinationplaintiff

fromloss futureaggregate anticipated earnings resultingof
the that thisuntimely death of decedent. Acknowledging

absolute,”form of “does the of theenjoyevidence not quality
that it did warrant dis­the court nonetheless concluded not

Indeed, view,missal as in the court’sspeculation. plaintiff’s
evidence would have reduced ofdegree jury speculationthe
by some for the ofproviding guidelines practical application
inflation to the determination of survivor’s Wethe damages.

onlyare in with that conclusion. In ourpartial agreement
the Division was correct inAppellatejudgment, remanding

case for as ofthe retrial to the measure andproper damages,
toapproving expert testimony expected inflationaryas wage

but in that thetrends not witness be allowedimplying might
to his conclusion as to inpresent damages dollaraggregate
terms.

I

Act,The fundamental aim of our DeathWrongful
N. J. S. A. 2A­:31-1 et for theseq., compensation pecuniaryis

killed by wrongfullosses suffered the survivors of thoseby
act, or In forassessing damages pecuniarydefault.5neglect

subject Therefore, making any awardinbeen to such taxes.have
plaintiffplaintiff, you has not lostto must consider the fact that

earnnigsgross earnings onlyMr. but his netTenore’s before taxes
after taxes.

statute,respect damages theour5With the of underto measure
Labate, (1968)N. observed:Court in Dubil v. 52 J. 255

recovery based on theof the under this standard isThe amount
contributions, monetary terms, decedentthereducible to which
reasonably might survivors,expected andbeen to thehave make to

Przy­McStay v.Id. alsois not related needs. at 259.to their See
; Jerseychocki, 456, (1951) &N. Carter v. West Seashore7 J. 460

1908).Co., 602, (E.N.R. 76 J. L. & A.603



474

loss, the award anLegislature juryhas directed the to amount
which is fair and underjust the circumstances:

every brought provisions chapterIn action theunder the of this
mayjury give justdamages theysuch as shall fair and withdeem

injuriespecuniary togetherresulting death,reference theto from such
hospital, expenseswith the formedical and funeral incurred the

deceased, persons any personal propertyto the entitled to intestate
1975-76)].(Supp.of [N.the decedent. J. S. A. 2A:31-5

however, in aUnder our thepractice, wrongfuldefendant
death action entitled to have the torecoveryis discounted

value, a de­which that thepresent procedure recognizes
hadceased would have his income out over the remain­spread

life, Matthewsyears of his had lived. Seeing working he
Nelson,v. 57 N. J. Super. 515, 520 Div. 1959),(App.

den.,certif. 31 N. J. 296 v. PublicKappel Service(1960);
264,105 N. J. L.Ry., 265 also Russell1929).Ct. See(Sup.

Wildwood, 1176, 1970);428 F. 2d 1181-82City (3v. Cir.of
LeGore, 229,J. L.v. 131 235-36 & A. 1944).6Noa N. (E.

theory discounting damage presentbehind award value6The a to
Pitney Chesapeakeexpressed bywas in & Ohio R. Co. v.Justice

Kelly, 485, 630, (1916)241 :U. S. 36 Ct. L. 1117S. 60 Ed.
upon deprivationas a basedSo far verdict is of future bene-the

compensation by ag-fits, upit will afford more than if it be made
earning powertakinggregating account of thethe benefits without

presentlymoney be awarded. It is self-evidentis toof the that
moneygiven worth more than the likein hand isthat a sum of

person seekingmoney Ordinarilypayable ainof the future.sum
wrongfuldamages must thatact of another dofor theto recover

towould do under the circumstances limitwhich a reasonable man
damages. 489, 631].at[Id. at 36 S. Ct.amount of thethe

accomplishedpresentpractice asIn to value isreductionthe
follows:

present destroyedapproach ofthe valueThe actuarial establishes
earning capacity of which assume thaton the basis calculations

during year ahave been overlost a base would receivedincome
years equal (or work-life) expectancyperiod the life of theof to

injured yieldperson sum is todeceased. This then discountedor
pay (from principalcapitalized both anda value which would out

specified years.interest) a fixed over the number ofincome
Impaired Earning CapacityHopkins, and in[Pede & “Economics
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aAt time when andpast history economic trendspresent
prognosticate generally scales attributablerising wage largely
to an inflationary cycle, there is no reason thewhysound
opinion of a bequalified expert subjecton that should not
made thefor assistance of the injury appraisingavailable
damages. this deter-Precluding element from the damage
mination work injustice survivor,an theupon par-would

whenticularly it is recalled suc-that the verdict awarded the
cessful plaintiff for futurerepresents compensationcurrent
loss.

The difficulty case, however,in the was not inpresent
the trial court’s failure to an in­permit jurythe to consider

factor,flation but rather in the exclusion of evidence which
was offered to provide to the inexpert testimony guide jury
its ofapplication inflation to the We conclude thatverdict.

should,the jury within havehereinafter,limitations stated
had the benefit of expert testimony on inflation to provide
them with informed in fu­guidelines the effect ofassessing
ture onwage increases plaintiff’s losses.

The ofproblem the effect of inflation awardsupon damage
is a one,not new but in the the haspast usuallyquestion
come the courts either in thebefore context of permitting
the injury the first instance to consider it in damages,fixing
or in recognizing inchanges the of thepurchasing power
dollar in verdicts.reviewing generally Annotation,See

in the“Changes of or inlivingcost the purchasing power
of money as affecting fordamages personal injuries or
death,” 12 A. L. R. 2d 611 Note, 48 Colum. L. Rev.(1950);
264 (1948).7 See v.Andryishyn Ballinger, 61 N. J. Super.

Injury Cases,”Personal 351, (1969)].44 Wash. L. Rev. 353
Miller,See also O’Connor & “The Economist-Statistician: A Source

Expertof Determiningin Damages,”Guidance 48 Notre Dame
Lawyer (1972).354

early recognition7Illustrative of that inflation should be considered
by jury assessing damagesthe in followingare Powers,the ofviews

England TelephoneJ. in Halloran v. New Telegraph Co.,& 95 Vt.
273, (1921)115 A. 143 in judgmentwhich the court affirmed a for
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den., N. J. 120 (1960)33certif.386 1960),Div.(App.
hemustdamagesinthat, general,observedwhere the court

award“and value of thethejury,discretion of theleft to the
conditions.”economicexistingin ofappraised lightmust be

N. J. Super.Hertz 53Cermak v. Corp.,393. See alsoId. at
curiam, N.28 J. 568aff'd455, 1958), per465 Div.(App.

Thatcher, 258249,N. J. Super.Cabakov v. 37(1959);
Perkel, J. Super.N.v. 16Div. 1955); Paparazzo(App.

Co­Moore v. Public Service128, 1951);133 Div.(App.
Div.512499,ordinated 15 N. J. Super. (App.Transport,
447445,N. Super.13 J.Centofante,Dandrea v.1951);

Extract, 350,J. Super.Bardack N.Div. v. 131951);(App.
Service,Parcelv. United356 Div. Nusser(App. 1951);
v. Pub­J. BowesSuper. 64,3 N. 69-70 Div. 1949);(App.

L.Ry., 378, 1920);lic Service 94 N. J. 379 Ct.(Sup. Clif-

plaintiff permitting jury consider thebased on the toinstructions
impaired purchasing power of dollar:the

assessing damagessought by suchThe in casesthe inlawresult
——compensation money payment theis far can ascer­so as a

compensate plaintiffoftainment a as the for thesuch sum will
injury. expressed money.damagesNecessarily, ofbe in termsare to

bymoneyAnd while worth ofis standard of value which thethe
property measured, while, theory,all other in its valueis to be and

unfluctuating,remains constant and and it must be admittedwhile
really prices changingit which and fall economicthat is amidrise

conditions, yet, all, very practical moneyaafter in real and sense
standard, accordingshifting varyingitself is a in value theto

changes purchasing power. exchange,in its As a medium of its
appreciates depreciates accordingor and invalue to the rise fall

commodity prices. that,it is least asSo at so far elementsthose
—damages pecuniary time,properlyof classed like loss ofas losses

e­ —earning power, expenses concerned,loss of and the itarelik­
juryproper fact,is for the to into consideration the knowntake

everybody, powerpurchasing money presentto that the of is at
impaired. byseriously And it [95is so held courts. atthe Vt.

276, A. at 144].115
Spangler York-Pittsburgh Exp.,alsoSee v. Helm’s New Motor 396

482, (1959)Pa. A.153 2d 490 in the awhich court sustained verdict
$46,000 wrongful stating:in excess of ain death-survival action

everything higher today[T]he cost isof than it was before the
Capebegan spiral spacessilver dollar its Canaveral ascent theinto

488, (Musmanno, J.)].[396of inflation. Pa. A. 2dat 153 at 494
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v. N. J.McCloskey, 96,13 97-98Super. Div.(Lawford
v.1951); 9 N. J.McStay Przychocki, Super. 365, 369 (Cty.

aff’d, N. J.1950), aff’d,Ct. 10 455 Div.Super. 1950),(App.
7 N. J. 456 (1951).

inflation has thus often been inAlthough arecognized
ingeneral way awards,orfixing reviewing damage attempts

to expert testimony to provide guidelines forintroduce
itsevaluating impact on future loss apecuniary relativelyis

recent one whichdevelopment, has been severalapplauded by
commentators. One of the writers on theleading subject

death,of forwrongful example, has argued:

* * * measuring damages by wrongful killing[I]n caused the of
example,a husband and father for must strive to be accurate.we

Any regard ignored.tools that will aid us in this should not be The
jurors expected appreciateare not to all the intricacies of economic
theory. they every day year,But live with inflation of andthe are

grasp conceptswell able theto basic involved. We do not want
—merely approximation plaintiff’sa reasonable of the loss we want

approximation possible! [Speiser,as accurate an of that loss as
Recovery Wrongful Death, (1966)].§ 8:11 at 527for

also Leonard,See “Future Economic Yalue in Wrongful
Death 30 OhioLitigation,” State L. J. 502 (1969).8

The principal argument the ofagainst admission expert
testimony on the relationship between future inflationary
trends the claimant’sand lossespecuniary is the assertion
that the evidence is unduly speculative.9 Indeed, in the

Harper James, Torts,&8But see 2 The Daw 25.11§ at 1325-26of
(1956) suggest expert testimony ques-authorswhere the that on the

may provide help.”of future loss not “much realtion

9See, g., Chesapeake Ry., 305,e. Sleeman v. & Ohio F.414 2d 308
(6 1969) inCir. which the court cautioned:

encourage exploreNor do thewe trial courts ourof circuit to
speculative damagessuch oninfluences future as inflation or de-

flation.
Harper James, supra,also 2 &See 25.11§ at 1325-26 where the

acknowledge moneyauthors that while the future value of is a matter
speculation, ignoring problem speculative:of the is also
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aascharacterized thiscase, inquirydefendant haspresent
academic exercise.”“ridiculous

first inone of impressionthe isprecise questionAlthough
have con­State, jurisdictionsof othermany of the courtsour

of future earnings,on issuetestimony theexpertcluded that
fact reduces the ofdegreewhile one sense inspeculative,in

earlyin at a verdict. As asjury conjecture arriving just
5,Turrietta 212 1041Wyche,v. 54 N. M. P. 2d1949 in

New Mexicothe Court of that(1949), Supreme testi­held
to futuremony tending prove plaintiff’s capacityearning

an action for injuriesin was admitted.personal properly
that evaluation anRecognizing the of individual’s future

a ofearning potential necessarily uncertainty,involves degree
the court nonetheless concluded “anythat evidence that
would fairly indicate and the[plaintiff’s] earning capacity,
probability of its increase or indecrease the future ought
to be admitted.” 54 N. 15,M. at 212 P. 2d at 1047.

Dahl,More inrecently, Krohmer v. 491,145 Mont. 402 P.
2d 979 a(1965), death andwrongful action,survival the
trial court admitted the andtestimony exhibits of a pro-
fessor of economics which were offered to the futureprove

of anearnings 18-year old college student. The evidence
was admitted over defendant’s objection that was specula-it
tive. On appeal, the Supreme Court of affirmed,Montana
emphasizing that the economic evidence would reduce the

ofdanger speculation in fixing damages:

moneyFuture necessarilytrends in the ofvalue are unknown
always damages speculativeand so wayrender such in a we cannot

escape. represent straight-line projectionIf the estimates a of
present living costs, they bywill be frustrated fluctuations either
way. «prophecy change heeded,If of is frustration will follow if

change, opposite change,no or the occurs. When courts con-have
sciously grappled problems theywith the have either found all
prophecy speculative so, perforce,too equallyand have taken the
speculative bettingof quo;on acourse continuance of the status

theyor always veryhave made judgmentsintuitive and not wise
present represent departurethat conditions imaginarya from some

return,theynorm rapidlyto which think we shall [footnotes
omitted].
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testimonyagrees of Helikerand exhibits wereThis court that the
nature,speculative anythan evidence thatin but no more so other

purpose proof Thethe of action or issuehas for its future events.
by tribunal,judge,the trial seen this was whether thebefore as

jurytestimony allowed, givein to theHeliker should be orderof
regardupon tosome basis which a in theto reach conclusion

decedent, jurypossible earnings orfuture of the whether to leave the
unguided hope by knowledgetheir common and ofand that sense
justice they might damages.aarrive at more accurate estimation of

appears particularIt to us in this case the of con-that element
jecture reduced, significantly by expert testimonyis the admission of

possible earnings appearsas to ofthe future the decedent. alsoIt
expert testimony only evidence, onlythat this is not the best but the

prove earnings.evidence available in [145this case to future Mont.
495, 981],at P.402 2d at

Johnson, Mont.,alsoSee Beebe v. 526 P. 2d 128 (1974).
In the present case, however, Dr. Schoenwald attempted

to project plaintiff’s future losses not in general terms but
by aassuming rate of increase over decedent’s remaining4%

life.working Several courts which have considered the is-
sue recently have specifically endorsed this approach, finding

athat such projection is undulynot speculative. In Plourd
v. Southern Co.,Transportation 266 Or. 666, 513 P.Pacific
2d 1140 (1973), for example, an economist was permitted
to aassume rate of increase over a 23-year period in a5%

action.personal injury In rejecting defendant’s argument
“ ”that the economist’s projection was 'pure speculation,’ the

court observed:

opinion, however,In our speculativeit is no more to assume that
wage plaintiff’s employmentforrates will continue to atincrease

per yearleast years, uponfor the next5% 23 historybased a of
durting pastsuch a rate of years,increase the 23 than isit to assume

that the interest stationarydiscount rate will duringremain the same
23-year period. 677,[266 Or. 1146],at 513 P. 2d at

A similar conclusion was reached by the court in Resner v.
Northern Ry., 161 Mont. 177, 505 P. 2d 86 a(1973),Pacific

deathwrongful action brought under the Eederal Employers’
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Court reinstatedAct, Supremein Montanawhich theLiability
wage growth.10a a rate ofverdict onjury projectedbased 5%

inand just compensationare that fairpersuadedWe
on a considera­jurydeath must be basedeaseswrongful

naive to supposeIttion the future inflation. isof effects of
juror, par­averagethat the not occur to thedoesquestion

In this respectin troubled times.ticularly these economic
v. Chesa­Scruggsof inwe find the observations the court

1970)& F. 1248 D.Ohio 320 Va.peake Ry., Supp. (W.
appropriate:

jury pecuniaryquestion wouldloss whichThe the was thebefore
probabilityby plaintiff Theand in thebe suffered the her son future.

certainlyof relevant to that issue.in decedent’s income wasincreases
anyunlikely less valid fromIt will beseems that their conclusions

objected they maytestimony to,having moreand be muchheard the
topic dis-Inflation of almost universalis acorrect than otherwise.

takingjuryimprobableit that the could avoidcussion and seems
any testimony about it.even in the Theit into account absence of

analysisargued[the economist] and also itsdefendant cross-examined
trends, accept.jury apparently did not F.[320of whichthe the

Supp. 1251].at

conclude, in­Scruggs,We as did the court in that “some
a of to a fact of life andperiod yearsflation over seems be

matter,... a can bejuries scarcely preventedas practical
in theirfrom such elements deliberations.” 320considering

F. at 1250-51.11Supp.

jurymotion, in reducedthe trial court Resner the10On defendant’s
cancelling wageon the of a in­which was based effectverdict 5%

aand discount The reduction was onrate. based thecrease rate 5% “ * * * question‘as ofbelief a matter law the oftrial court’s that
conjectural, uncertain, improperspeculative, is anis andinflation

”**damages 181,*.’ 161 Mont. at P. 2dof 505 at 88. Onelement
appeal specifically stated that the trial court was in errorcourtthe

granting Id.the motion to reduce the verdict. See also State v.for
(Ind. App. (economist1972) pro­Daley, E.N. 2d Ct. of287 552

wrongfuljected wage againstaannual in death actiona increase5%
state).the

court,Resner, supra, concludingthe inalso where future11See that
awarding damages,,wage considered inmust be observed:increases_
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Iii view, therefore,our in actions,wrongful death
the bejury should instructed itthat is forpermissible
them to consider the ofimpact inflation upon the survivor’s
future losses.12 To reduce the of unduepossibility conjec­
ture on the ofpart the jury, should have anplaintiff op­also

economicportunity expertoffer on thetestimonyto question
to them with informed inprovide guidelines their delibera­

56;Evid.tions. See R. Rempfer Packingv. Deerfield
4 N.Corp. 141-42135, course,J. Of we(1950). recognize

that economists differ inmay analysestheir of trendspast
and future projections and we thatconsequently anticipate
defendants in death cases will want to offer the tes­wrongful

oftimony their own in is a familiarexperts rebuttal. This
in otherpractice contexts and we see no reason samewhy the

procedure cannot be inresorted to in order juryto thegive
death eases the benefit of all available of view.13points

In ineconomic admissibleexpert testimonythat isholding
in-actions on of the effect offor death the issuewrongful

reality.ignore Here,To do otherwise is defendant wouldto
position inhave this Court the of an ostrich with his headtake

reality requires onlysand. whatthe Economic us to consider not
[Resner, supra,plaintiff theory,the is to in but in fact.receive

91).505 P. 2d at

—Charges Civil,Jury (1972)12See, e.g., at 11 which§ 6.15Model
provides:

purchasingmay the decrease thetake into account inYou also
occur, is,maypower the extent to whichthatof the dollar that

maymoney.probably of deter-reduce value Youwillinflation the
powerpurchasing willthe of the dollar beextentmine to what

you shouldand increase the totalof inflationreduced because
anticipatedyour financial infor lossesof awardamount future

by inflationwhich will reduce the valuethe extentorder to offset
future.dollar inof the the

Plourd, supra, 2d 1147 court513 P. at where the observed:13See
disagreea ease are free to and to call wit-in suchDefendants

uponcomputations presentpresent of value based differentnesses to
rates,wageassumptions increases and discount interestof future

consequencesincluding asdefendant refers to “collateral ofwhat
by defendant,true,is as contended that “economistsItinflation.”

predictions.”differ on their
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' loss,future we awarepecuniaryfiation on the survivor’s are
that all share this view.14 In our how-judgment,not courts
ever, the infla-ignore problemis unrealistic to ofsimplyit

oftion in this context. Given the theenormity potential
time,15of a of con-impact rising longcosts over weperiod

infla-clude that evidence of informed estimates of future
trends will in fairtionary result awards that aredamage

just.and
matterreturn to the of introduction in evidenceWe

by expertthe witness to showpurportingof tables prepared
for twodamages. improperisplaintiff’s aggregate This

theplace,reasons. In the first tables assume fact findings
the peculiar expertise expert.not within of the economic

a beforeplace,In the second the ofprojection gross figure
submitted an exert an undueby expertthe tends tojury

oppositefrequently isthe viewof cited cases for14One the most
(6 1969)Ry.,Chesapeake inF. 2dSleeman v. & Ohio 414 305 Cir.

which the court remarked:
historycourse, the wouldsince 1930’sOf nation’s economicthe

present wagesappear lossforas the standardmake the ofto use
plaintiffs.earnings as to theunfair to Butof somewhatfuture

inconclusivelyragesfuture, atdeflation debatethe inflation versus
policy government,highest in nationalof our electoralthe levels

journals exemplifiedcampaigns, is in theandin learned economic
unlikelydaily gyrations debatemarkets. The seemsof the stock

satisfactorily personal injury And ifin one trial.to be resolved
bearing the is at-factor on futuretestimonial resolution of this

speculativeopened similarlytempted, door is to and debatablethe
308],tending [414in directions. F. 2d atotheroffsets

however,precedential point,value on this is somewhatSleeman’s
holdingby district inthe fact in that court wasdiminished that the

failing plaintiff’s judgment presenttoto discount valueerror for the
anyinflationaryground reduc­on the “that trends would offset” such

provided evidentiarytion, Circuit noted that the record nothe Sixth
question.trial on Id. Seethe court’s decision the at 307.basis for

Inc.,Sterling Drug, (3 1973) ;F. 2d 132v. 485 Cir.also Hoffman
Corp., 1972).Magill Westinghouse (3Electric F. 2d 294v. 464 Cir.

359,LoyolaNote, (1973)4 L. J.U. 360 where author15See the
living per year“[a] the of forthat increase in costobserves 3%

$100,000.00 $54,000.00years, inshrink a award down20 would to
value.”
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ofto its uncriticaldangerthepsychological impact leading
in own function inthe the of itsby jury placeacceptance

the proofs.evaluating
neverfirst tables assume there willpoint,As to thethe

illness,decedent’s ofearningbe a in becauselapse capacity
v. RobertCrossjobs, layoffs,of etc.incapacity, change Cf.

Lamb, Inc., 79, 1960),E. 60 N. J. 80 Div.53,Super. (App.
aN. J. 350certif. den 32 assume that(1960). They also

of the not have beenfamilysubstantial share income would
ofexpenseconsumed decedent butby only moneyhis pocket

$4,223about to lack forper year justificationof(as the
States,this O’Connor v. 2dsee United 269 F.assumption

578 Cir. asWhen(2 1959)). disputablethese assumptions,
to which find-jurythe should make their own subordinate

the, best,are taken with theings, together byat guesses
atthat rate annualexpert the of increase willwage proceed

a level for the lifeofentirety projected workingthe4%
ofexpectancy decedent for dis-and that is a fair rate4%

tocounting valuepresent face of conservative cur-(in the
rent interest rates of at least double that there isfigure),
necessarily present in the total resulting damage figure sub-
mitted aby the expert substantial risk of andunreliability
a considerable ofdegree non-expert conclusion.

As to prejudicialthe capacity before a ofjury dollargross
Brunner,totals submitted in this manner, Bottacompare v.

26 N. J. 10482, (1958) where courtthe said:

practiceknow that as a matter ofWe when ad damnumthe clause
brought jury,is to the attention of the the court admonishes them

only represents plaintiffit the claim ofthat the and that their award
compensation. extremelymust basedbe on reasonable isBut it doubt-

figureful whether admonitions aresuch sufficient to eliminate the
reachingfrom their minds as a conscious or unconscious factor in

104],their [26verdict. N. J. at

Lamb, Inc.,v.See also Cross Robert E. supra.
we do expectWhat is that the willexperts provide

the with theirjury analyses of trends of future in-wage
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then,andgenerallyrates thatand discount interestcreases
will thosethe usecredibility, jurytoregarddnegiving

single-their ownarriving independentrates atand intrends
loss.offigure plaintiff’s pecuniaryappraisal

II

in in­trial court the easepresenttheAlthough
befor shouldanythat award plaintiffstructed the jury

awardand that theon losses after income taxationbased
thesubject taxation,16not federal incomeitself would be to

ofpursuedefendant to the questionrefused to allowcourt
view, the trial courtIn ourtaxes on cross-examination.

in alosses wrongfulerred in this Sincerespect. plaintiff’s
netlimited to the value of the deceased’sdeath action are

defendantincome,17 we believe that fairness thatrequires

1954, provides part:16In. in§Kev. Code of 104
** * —(a) [dross not includeincome does

damages (whether by(2) anythe of suit oramount received
injuriespersonalagreement) of or sickness.on account

(1960)Keg.; (c) provides:§Treas. 1.104-1
injuriesDamages personal(c) on of or sickness.received account

gross104(a) (2) offrom income the amountexcludesSection
any damages (whether by agreement) ac-or onreceived suit

injuriespersonal “damagestermof or Thecount sickness.
(whether by agreement)” means amountreceived suit or an

prose-(other compensation) throughworkmen’sreceived than
legal upon rights,typeof suit or action based tort or tortcution

through agreement entered into in lieu ofor a settlement
prosecution.such

Lines, Supp. (S.Airv. 183 97 D.See also Anderson United F. Cal.
provision applicable1960) held isthe inin which the court that

wrongful death cases.

Hwper James,2 &of The Law17In a broader context the authors
(1956)Torts, 25.12 at 1326 observe that:§of

computing damagesargument on afterfor estimated incomeThe
plaintiffwill measure the loss. Ifa clear one: this actualtaxes is

damages,gets, an on whichtax amount he would have hadin free
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have an to introduce evidence of deceased’s taxopportunity
or on cross-examination ofliability to matterdevelop the

witnesses.plaintiff’s
inhas concerned the courtsincome taxesThe matter of

futurefromfuture taxes be deductedtwo shouldways: (1)
earn­oflosses from futuredeprivationin estimatingwages

of dam­fact that awardsshould be told theings; juries(2)
to incomesubjectare not taxes. Different considera­ages

tions to these but the haveapply courtsquestions frequently
dealt with them The firsttogether. addressedproblem is to

inprecision second,loss of futureestimating earnings; the
ofto the matter fromdissuading jurythe a ver­increasing

dict on the mistaken that are taxableassumption damagesthe
and a desire maketo the plaintiff whole as suchagainst

Massi, Del.,tax imposition. See Abele v. 273 A. 2d 261260,
Ct.(Sup. 1970).

In which been confrontedthe most courts havepast
with the of the effect of income taxes on damageproblem

to in­awards refused to admit evidence on the issue orhave
Nordstrom,struct on issues.jury generallythe such See

Awards,” 19 OhioInjury“Income Taxes and Personal State
L. J. 212 Annotation, income(1958); of“Propriety taking
tax into in in injuryconsideration fixing damages personal
or A. L.action,”death 63 R. 2d 1393 (1959). Two prin­

reasonscipal generallyare advanced to justify the view that
income taxes should be inignored fixing damages in personal

or deathinjury cases: an(1) individual’s future income
tax is tooliability orspeculative conjectural a factor to be
considered, States,e. Stokes v.g., United 144 F. 82,2d 87
(2 Cir. Hall v.1944); &Chicago North Western Ry., 5 Ill.

135,2d 125 N. E. 77,2d 86 (1955); and tax(2) matters
are too complicated for jury consideration, e. g., Highshew v.
Kushto, 235 Ind. 505, 134 N. E. 2d 555, 556 ;(1956) Pfis­

Cleveland,ter v. 96 Ohio App. 185, N.113 E. 366,2d 368

pay gottento wages,taxes if plaintiffhe had gettingit as the is
more than he lost.
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112580,Ohio St.(Ct. 1953), dismissed, 159App. appeal
N. E. 6572d (1953).18

Stokes, deal-decisionsreportedis one of earliestsupra the
awardstaxes and damageof incomewith theing problem

theauthority propo-and is as foritalthough frequently cited
estimat-income not be deducted insition that taxes should

anincome, in off-loss of the resolved theing questioncourt
“in thehand fashion that there was no errorsimplystating

make a the estimaterefusal to deduction for income taxes in
areof the libellant’s deductions tooexpected earnings; such

144conjectural.” F. 2d 87.at
thelater, however,Sixteen the Second Circuityears gave

York,a v. NewMcWeeneyissue more inthorough' airing
R.,N. H. & H. F. banc),R. 282 2d 34 Cir.(2 1970) (en

cert. 93870, 115,den. 364 U. S. 81 Ct. 5 L. Ed. 2dS.
FederalMcWeeney was an action under(1960). brought the
injuredAct a brakeman who wasEmployers’ Liability by

when he struck a railroad car. A awardedby jurywas freight
$87,000McWeeney but when defendant’s motion for a new

denied,trial was he that the trial courtappealed claiming
erred in denying ten to re-requests charge.19 Defendant’s

Nordstrom, supra 220,18See at where a thirdthe author identifies
argument, i.e., that

impact plaintiff[t]he of federal taxes ais matter between the
taxingand the authorities. The nodefendant has interest in whether

or a tax isnot levied.
Note, 782, (1951).See also Golum. L.51 Rev. 783

Levin, Supp. (D. 1975),In Huddell v. F.395 64 N. J. the court
recently argument against consideringadvanced an additional the
impact e.g.,context, plaintiff,of income taxes in this that not defend­

“Congressional largesse” statutoryant is entitled to the which the
represents. Supp.exclusion F.395 at 87. In the court’s view this

supported by analogyisresult to the so-called “collateral source rule”
whereby damages by resortinga tort-feasor is not entitled to reduce
to benefits victimthe receives from another. See Patusco v. Prince
Macaroni, Inc., 365, (1967).50 N. J. 368

requests relationshipof19Two the focused on the issue of the be-
plaintiff’s damages liabilitytween and the income tax on his future

earnings:
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were to caution the to calculatequests jury plain-intended
tiff’s future on the his net income and 'ad-losses basis of to

them avise that award tax-exempt.is Defendant’sdamage
in-requests into the dual nature of thebrought sharp focus

in Eirst,this context. should or net income bequiry gross
second,used to and shouldcalculate lostplaintiff’s earnings;

the bejury advised of exemption?20the
Stokes,held thatmajority, Eriendlyfor JudgetheWriting
shouldno deductioncontrolling consequentlywas andsupra
losses.computing plaintiff’sbe made for income taxes in

ofthe deduction taxesF. 39. thatAcknowledging282 2d at
282appeal,”aof has “surfaceearning powerfrom the loss
thethatnonetheless concluded35,F. 2d at the majority

a ason matterjurytheindifficulty instructingpragmatic
wasliabilitytaxfuture incomeas plaintiff’suncertain

charge favor ofyou ina under the Court’sIf at verdictarrive
moneyanyplaintiff, you amount of thethesum of towill not add

taxes, thesinceincomefederal or stateaccount ofverdict on
by your in-plaintiff is not taxableverdictamount to theawarded
meaningplaintiff taxthese laws.ofto within thecome the

anyyouplaintiff,your must calculateIf is in favor ofverdict
earnings afterpast of his neton basisor future loss of the income

35].2d at[282 F.deduction of income taxes.

point problemaspects20The commentators out that these two of the
by Nordstrom, supraSee, e.g.,are often confused the courts. at 231—

consideration, charging jury32. awardsecond that is the that anThe
tax-exempt, usually grossis arises has been determinedonce thatit

proper prevent jurydamagesincome the the fromis measure of to
mistakenly assuming addingthat the award is and totaxable the

compensate plaintiff’s imagined liability.verdict to for tax 2See
Harper James, Torts, (1956).& The Law 25.12 at 1327-28§of

Refining Co., 1245,Domeracki v.But see Humble Oil & 443 F. 2d
(3 1971), 883, 212,1251 cert.Cir. den. 404 U. S. 92 S. Ct. 30 L.

(1971), clearly issues,2dEd. 165 where court bothidentifiedthe
holding that:

personal injuries must,[I]n actions inthe trial courts this Circuit
requestfuture, upon by counsel, jury anyin the theinstruct that

subject juryaward will not be to federal income taxes and that the
not, therefore, fixingshould add or subtract taxes in the amount of

any award.
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concededThe court alsoordinaryin case.21impractical the
isolation, jurya failure instruct thethat when viewed in to

toomake verdictsto consider income taxes tend to“may
andfactors, inflationoff-settingbut reasoned that twohigh,”

what wouldfees, would tend toattorneys’ counter-balance
de-in due failure tootherwise be excess the verdict to“any

that no282 F. 37-38. In holdingduct income tax.” 2d at
however,in instant appeal,deduction was warranted the

maythe the that there indeedcourt left open possibility
be ap-be in which a deductioncases suchexceptional would

:propriate

adjustmentmay forwhere failure to make someThere be cases
earningsportion plaintiff’s wouldthat havethe of a or decedent’s

result,produce improperby butanbeen taken taxes wouldincome
spectrumopposite Mc-of income fromthese are at the end the

Weeney’s. example, plaintiff plaintiff’s decedent,a hadFor if ora
potential earnings $100,000 year, half of which wouldof a more than

taxes, damagesby onhave an award of basedbeen consumed income
plainly takinggross earnings would be excessive even after full

countervailing [282 F.of the have mentioned. 2daccount factors wc
omitted)].(footnoteat 38

With to defendant’s that the courtrespect request simply
taxable,advise are notjury plaintiff’s damagesthe that the

court observed that unlike the instructioncorrectly plain-on

282 F. 2d at where the court observes:21See 36
** O' McWeeney’sjury tax onnot[T]he must determine what

expectancy.$4,800 In theseit over hisnow is but what would be
percentage relation toamount of the tax and itslower brackets the

by exemptions.earnings enormously affected the number of Theare
jointfiling return,simple matrimony, coupled of awith theact of

juryMcWeeney’s Isto the totax from $773 $620.would reduce
ladyIfoccurrence? thelikelihood of this not unusualconsider the

producedher,brought if inchildren with or these were thetwo
half,ordinary way, tax would be cut in to Each additional$380.the

bring saving $110, that a of fivea further tax of so totalchild would
fecundity might unlikelybetax nominal. While suchwould make the

McWeeney applyplaintiffa here framed forin of 39 the rule must
marriage parenthood,greater andinterest into men who evidence

phenomenon age. [footnotein a of ourand the birth rate isrisethe
omitted].
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new the andnet no burden onimposes jurytiff’s "itearnings,
F. 2dit,” 39,about 282 at thusspeculativeis nothingthere

instruc-thewould been error for the court to giveit not have
hadHowever,tion. since no evidence that the jurythere was

taxes,increased for the declinedits verdict account courtto
282 F. 2dtheto characterize omission as reversible error.

at 39-40.
view,In his thedissented. judgmentLumbardChief Judge

failureof the trial court’shave becauseshould been reversed
awarded to wouldany plaintiffto sumjurythe thatcharge

also that the282 F. 2d 40. He arguedatnot be taxable.
be givenalso onnet income shouldon plaintiff’sinstruction

taxesactualof plaintiff’soffered evidenceretrial if defendant
in plaintiff’sanwhat individualalternativelyin orthe past

majority’sWith to therespectwouldposition normally pay.
consider the incomejuryin for toconclusion order thethat

ad-factor, subjected tojurytax would bethe considerable
evidence, unpredictableandcomputations,complexditional

variables, the Chief observed:Judge

FriendlyJudgemy greatly taskthe whichoverestimatesIn view
opinion pointsperform.jury his ownbe to Asthe would called on

out, to thecase was takeall needed to do in thisthat the defendant
—— computeplaintiff $4,800 yearearnings thea andof of therate

simplepaydependents onno would thebachelor withtaxes which a
merelyform, namely proposed wouldThe instruction$773.tax

require jury ofthe basisto loss of onthe estimate future income
uponMeWeeney’s approximately $4,000 histhanrathernet income of

(Lumbard,gross $4,800. dis-O.[282of F. 2d at 41 J.income
senting. ) ] .22

however, onlytermsMcWeeney, by applicablewas its
law,federalare byin in which damages governedsituations

on ofsubjectlaw is theor where the state silentapplicable
the courtresult, McWeeney282 2d 39. As ataxes. F. at

andtax issuefound between resolution of theno conflict its

States, 180, (2F. 2d Cir.also v. United 18622See Montellier 315
wrongfulMcWeeney applied1963) approach ainin which the was

pursuantbrought andActaction to the Federal Tort Claimsdeath
tried to the court.
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States, 2dits in O’Connor v. 269 F.prior decision United
578 Cir. a decision the Oklahoma(2 1959), applying law
of which,anddamages, ironically, contains one of the most
articulate in infavor of incomearguments taxesdeducting
computing O’Connordamages. Plaintiff in sued the United

underStates -the Federal theTort Claims Act to recover for
herdeath In aof husband. that deductionconcluding should

be made, court observed un-that it would be “whollythe
torealistic” that federal income wouldsuppose taxes cease

or decrease insubstantially the lifetime:deceased’s

We think that asuch deduction should be has beenmade. It said
computation.that future tootaxes are to ofuncertain admit advanced

wholly suppose that, anyBut it is unrealistic to at time within the
years reasonably expectedlimits of the the could beendeceased have

to live either the or substantial reductiondiscontinuance of Federal
deceased, employee,Income Taxes would The aoccur. as salaried

earningsnever had in his own hands the amount withheld from his
purposes;for Federal TaxIncome and his wife and child could have

part earnings.no direct frombenefit that of his While mathematical
certainty possible any prognosisis not more than is in ait of life
expectancy earnings, nevertheless, mayand future an estimate be

generally rates,made based on current from which there should be
computed paymentthe offuture income the deceased after of Federal
Income Taxes [269rather than before. F. 2d 584].at

view,In acourt’s such deduction was also warranted be-the
ancause it discerned in theimplication Oklahoma law of

“thatdamages payTake home’ is considered the proper
basis of 269 F. at 585.23earnings.” 2d

theAlthough Second Circuit continues McWeeneyto apply
in the ofmass at lower“great litigation the or middle reach

scale,” see,of 39,the income 282 F. 2d at e. Petitiong.,
A.,Marina Mercante Nicaraguense, 118,364 F. 2dS. 125-­of

26 Cir. cert.1966), 1005,den. U.(2 385 S. 87 17710,S. Ct.
L. Ed. 2d 544 other have(1967), courts declined to follow

Act, damages bythe23Under Federal Tort Claims are determined
the of thelaw wherestate the tortious act was U. S.committed. 28

1346(b). Hatahley States, 173,C. A. alsoSee v. United 351 U. S.
745, (1956).76 S. Ct. Ed.100 L. 1065
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of moderate income.in involving personslead even casesits
States, C.619 S.(D.F. Supp.v. 273In Brooks United

actionand survivaldeathfor a1967), wrongfulexample,
Act,Claims plaintiffto Federal Tortthepursuantinstituted

a tech­husband, serviceoffor death herthesought damages
thethat questionfor a company. Findingnician cash register

tofelt freein the courtjurisdiction,an theopenwas one
in­andjustice”“the reasonable deductfollow commands of

273income.prospectivetaxes from the deceased’scome
F. at 632.Supp.

Brooks, conceptualtheemphasizedIn the courtdeciding
forand actionspersonal injurydifferences between death

a distinctionproblem,of the income taxevaluatingpurposes
past:had been in theoften overlookedwhich

predicatedis oftenof certitude” most[A]sserted want “sufficient
deductions,upon changes in such as increasesthe claim that taxable

anymay making impossibledependents, subsequently occur, fairin
applicableargument may abe toof tax. Suchcalculation future

personal injury relevancy [273to death action.but has little asuit
Supp. .24629-30]F. at

action, the court con-McWeeneySince was a personal injury
that whichby Judge Friendlycluded the advancedargument

in ofan sizepossibility plaintiff’sraised the of increase the
and hearneed the to orfamily jury guessthe attendant of

atestimony matter,on the was not relevant in deathsimply
F. In re273 at 630. See alsoSupp. Navigationcase. Sincere

Meehan v.652, 1971);329 F. 659 D. La.Corp., Supp. (E.

by anhas In24This distinction the commentators.also been noted
injuries,symposium damages personala on forintroduction to

WrightCharles Alan observed:
— subject grewThe hard in care-fact inevitable a which first

—lessly explosively existing rulesand is number of thethen that a
justified theory. argu-example, goodinbe For I think acannot

damagesignoring computingforment can be tax inmade income
personal injuries, completelyain suit for that it unsoundbut is

earnnigsto use before as a in death Au-tax measure a action.
doctrine, date, noto has made distinction between thethoritative

—Injuries[Wright, “Damageskindstwo of suits. for Personal
Foreword,” 155, (1958).19 Ohio State L. J. 157
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R. R.Central Co. New F.Jersey, 594,181 614Supp.of
D. N. Y.(S. (reviewing verdict).251960)

The ofcourts several have also in-states concluded that
taxescome must be inrecognized in fixing damages wrong-

Industries,ful 659,cases. Conn.FloydIn v. Fruit 144death
136 A. 2d in918 whicha death actionwrongful(1957),
plaintiff sought statutoryunderdamages the Connecticut
framework for the death killed inof a who waspassenger
an accident,automobile ofthe ErrorsCourt of'Supreme
Connecticut considered of therejected reasoningtheand
cases in which evidence of Withincome wastaxes excluded.

Stokes,specific reference to asupra, and case which followed
it, the said:court

byimpressed reasoningare not the of The factorWe these cases.
question uncertain, speculative conjecturalin is no more or than

be,many were,the other factors which must and in this caseof
jury 672,to of [144submitted the consideration the .... atConn.

2d 925].136 A. at

concludedthe court that there was no error inConsequently,
allowing defendant to cross-examine plaintiff’s accountant and
to introduce evidenceindependent on the ofquestion plain­

liability. 673,tiff’s income 144 Conn.tax at 136 A. 2d 926.at
Inn, Inc.,see Gorham v. FarmingtonBut Motor 159 Conn.

A.576, 2d271 94 (1970) court did not err in(trial refusing

Airlines, 893,25In v. (7 1967),Cox Northwest 2d379 F. 896 Cir.
1044, 788,cert. den. 389 U. (1968),S. 88 S. Ct. 2d19 L. Ed. 836 the

adopted approach problem holdingcourt an byintermediate to the that
in salaryeffective 1979 the deceased’s reached atthe level which

the
impact significantof income hastax a and substantial effect in the
computation probable mayof future contributions and not be
ignored.

States, 259,also Hartz v. (5 1969),See United 415 F. 2d 264 Cir.
permissiblewhere court concluded thatthe it was for trialthe court
“impactto ‘althoughconsider the mightof income taxes it not have

”erred [quotingif it had torefused do so.’ v.Furumizo United
States, 965, (9 1967)].381 F. 2d 971 Cir.



493

a actioninjuryin personalthat the verdictjuryto charge
taz).subjectwould not be to income

v. Unitedin Furumizoten the courtyearsAlmost ago,
F.States, aff'd 3811965),Haw.245 F. 1014Supp. 981, (D.

the of esti-deduction1967),965 Cir. characterized(92d
modern and reasonable”“the moretaxes asmated income

degreeawareand we are that- somerule. We agree, although
esti-inin thismaking adjustmentof involvedconjecture is

that thiseases, are not persuadeddeath welosses inmating
reality.close eyesus to our touncertaintyof requiresdegree

necessityour decision will ofWe also the factappreciate that
the ofof into trialproof wrongfuladditional elementsinject

in-do the will beproblemdeath cases. We not think that
tofor the courts or We declinejuries.surmountable trial

the lawingive paramount fashioningsimplicity significance
an hutmight judiciaryof Such thedamages. approach aid

Todd F.Co.,Construction 341Sandidgev.hardly justice.
75,2d 77 Cir. 1964).26(4

Iowa,Deur, 100v. 173 N. W. 2dMore in Adamsrecently,
con-the of Iowa reached a similar(1969), Supreme Court
theAdams was death in whichclusion. a actionwrongful

offertrial overruled defendant torepeated attempts bycourt
of years.deceased's tax forpayments priorevidence income

that the theauthority precluded prof-ofRecognizing weight
evidence,fered the nonetheless its refusalcourt held that

reversible W. Findingconstituted error. 173 N. 2d 104.at
future moreprobable manythat taxes are no thanspeculative

other elements which a must considerjury damagesin fixing
death case,in a the courtwrongful concluded that:

Harper James, Torts,also 226See & The Lato 25.12 at 1827§of
(1956), authors, specific taxes, pointwhere the with to out:reference

long system lumpstays singleAs as our wedded to the sum re-
covery, speculatesimplyour courts to about uncertaintieshave the

anything taxes,”the future. Withof as sure as and the“death
avoiding responsibilities theyare whencourts their to makedecline

guess they reasonablycan,the best once all the available evidence
broughthas been them.before
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realistic,This is satisfiedcourt and holds itnow is more reason-
permitted, wrongfulable and fair that a defendant be in a death

action, plaintiff’s witnesses, present evidence,to cross-examine and
argument jury facts, regardcomment in to the or trier of the with to

taxes, state, upon pastthe incidence of federal and a anddecedent's
probable earnings they presentfuture or income as torelate value of
a decedent’s [173 N. W. 2d 105].estate. at

Co.,alsoSee Turcotte v. Ford Motor 494 F. 173, (12d 185
Cir. 1974) Bhode Island law(under was error init a wrong­
ful death action not to consider evidence of in­plaintiff’s
come tax liability).

We conclude that the approach taken theby
Adams,court in is the most andsupra reasonable solu­just

tion to the of income taxes andproblem awards. Con­damage
act,27we hold that under our deathsequently, de­wrongful

have anfendants must toopportunity cross-examine plain­
to testimonytiffs’ witnesses elicit concerning deceased’s in­

come tax or to theliability, matterdevelop by extrinsic evi­
dence, to the end jurythat the be enabled make anto informed
estimate, based theupon deceased’s incomeprojected net

taxes,after of the survivor’s pecuniary loss.28 Consequently,
beplaintiff’s recovery must calculated on the basis of the de-

today is, course, recovery27The decision wc ofannounce limited to
wrongful Accordingly unnecessaryunder our death act. we find it to

upon R., Super. 303,comment v. Central R. N.Scalise 129 J. 306-07
(App. 1974) Appellate recentlyDiv. which the Division considered

propriety instructing jury personal injurythe of in athe action that
subjectedan award would not be to federal income taxation. See

Stopford Molding Co., (1970) (antici­also v. Boonton N.56 J. 169
patory employment entitling plaintiffof anbreach contract to a life­

pension).time

purposes present unnecessary28For of the itcase is for us con­to
anysider whether additional deductions should be considered in

computing pecuniary wrongful note,loss in death docases. We how­
ever, magnitudethat as the relative of other deductions from de­

decreases, thereby reducing possibilityceased’s income the unfair­of
ness, countervailing judicial economythe consideration of becomes

compelling. present purposes, however,more For we have no occasion
pointatto decide what the latter factor warrants the exclusion of

other evidence of deductions from the deceased’s income.
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to thedue regardafter givingincome taxeseeased’s net
Asliability.income taxevidence on deceased’sadduced the

in hav-aabove, purposewe out there is soundhave pointed
award notthat the isjury damagethe court instruct theing

a jurytaxation itself. This is tosubject preventto income
theincreasingthink otherwise frommight improperlywhich
Inverdict to from the of taxes.protect impact suchplaintiff

above, we therefore thataccordance with eases cited direct
ansuch instruction the in this of case.given jury typebe

We do not mean to from the that theforegoingsuggest
injury death cases be a formula and thenprecisemust given

by instructions a verdict withcomplex be asked to compute
Transportationmathematical Moich Terminal &exactness. v.Cf.

., 82 N. J. 353, 365 Div.Super. 1964);(App.Co­
v.Andryishyn Ballinger, 61 N. J. 393.supra, Super. at See

Lamb, Inc.,also Cross v. Robert E. But see Matthewssupra.
Nelson,v. N.57 J. 520.supra, Super. at But we have de­

termined thethat should have thejury benefit of evidence
which will themapprise of the of incomeprobable impact
taxes on deceased’s future losses. With the of thisbenefit
evidence, the jury, guided by instructions to futurebase
losses on net rather than income, cangross exercise col­its
lective injudgment aarriving justat verdict under all the
circumstances.

Affirmed and modified.

Hughes,For as Justice Jus-affirmance modified—Chief
Mountain, Sullivan,tices Pashman and Clifford and

Conford — 6.Judge

For reversal —Hone.


