Tyrrell and Elizabeth M. Tyrrell is without
merit and is hereby DISMISSED.

SO ORDERED.

JUDGMENT MAY BE ENTERED
ACCORDINGLY.

In re Daniel Edward BROWN, and
Shirley Ann Brown, Debtors.

Thomas E. Boland, Plaintiff,
v.

Darcy M. Crum, Joseph V. Womack,
Richard J. Samson, William M. Kebe,
Jr., Ross P. Richardson, Gary S. Des-
chenes, Donald W. Torgenrud, Jr.,
Robert G. Drummond, Daniel Edward
Brown, Shirley Ann Brown, James A
Patten, Sharon R. Pruitt, Earl D.
Pruitt, Laura J. Sandstrom, Clayton J.
Arceneaux, Kenneth Johnson, Brandi
L. Hazen, Gayle Ridenour, Darrel S.
Arensmeyer, Edward Hanel, Gary Lee
Hansen, Donald Lester Bailey, Patri-
cia Ann Roberts, Lynne M. Johnston,
Deborah Gay Hardy, Shawn Rogers,
John Henry Jones, Lucille 1.. Haugh-
ton, William John Kasun, Kevin Dean
Hayworth, Karen Lee Baker, Robert
L. Sandstrom, Ronald Jay Nelson, Ste-
ven Frank Hegar, Paul Earl Keller,
Kenneth J. Herman, Eddie Heath
Kimmel, Oliver E. Kingrey, Wendy
Lee Hertz, James M. Barry, Thomas
Schafer, Delores Mae Noralez, Marsha
Lynne Kirchner, Sherryl Ann Hess,
Chrystal M. Pope, Anthony Joseph
Battello, Vickie Lynn Heuscher, Dar-
¢y L. Kohles, Shirley M. Schliep, Max-
lene Sharkey, Charles Thomas Kopp,
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Beverly J. Hicks, Kerwin Nick Koste-
lecky, Susan Rae Hightower, Iris M.
Laffoon, Duane Arthur Hovland, Ka-
thy 1.Olson, Barbara A. Oxr, Rodney
Lee Hunt, Dale P. Jacobs, Marilynne
K Lafley, William F. Jaszkowiak,
Donald Ray Larson, Gertrude Jean
Pulst, Isabella Margaret Page, Timo-
thy Watson Page, Donna J Lawson,
Denise Johnson, Robert Clyde Birch,
Sharon K Blackhall, Andrea Jean
Blanchard, Gary Bolton, Janice L.
Legresley, Aditya Pamulapati, Debra
Kay Shea, Tina L Sims, Gerald Thom-
as Sisler, David Lloyd Smerkol, Cheryl
L Rasmussen, Jerry Leprowse, Joe G.
Paranteau, Thomas O. Parker, Daniel
V. Rau.

Bankruptcy No. 00-12915-7.
Adversary No. 06-00138.

United States Bankruptey Court,
D. Montana.

March 5, 2007.
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Jon K. Doak, Billings, MT, for Plaintiff.
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Missoula, MT, John L. Mohr, Laurel, MT,
Amber L. Summers, Butte, MT, for Defen-
dants.

Joseph V. Womack, Billings, MT, pro se.

Gary S. Deschenes, Deschenes Law Of-
fice, Great Falls, MT, pro se.

Robert G. Drummond, pro se.
James A. Patten, pro se.
Clayton J. Arceneaux, pro se.
Kenneth Johnson, pro se.
Brandi L. Hazen, pro se.
Gayle Ridenour, pro se.
Edward Hanel, pro se.

Gary Lee Hansen, pro se.
Patricia Ann Roberts, pro se.
Liynne M. Johnston, pro se.
Deborah Gay Hardy, pro se.
Shawn Rogers, pro se.




Robert Clyde Birch, pro se.
Sharon K. Blackhall, pro se.

Andrea Jean Blanchard, pro se.

John Henry Jones, pro se.
Lucille L. Haughton, pro se.
William John Kasun, pro se.
Kevin Dean Hayworth, pro se.
Karen Lee Baker, pro se.
Robert L. Sandstrom, pro se.
Ronald Jay Nelson, pro se.
Steven Frank Hegar, pro se.
Paul Earl Keller, pro se.
Eddie Heath Kimmel, pro se.
Oliver E. Kingrey, pro se.
Wendy Lee Hertz, pro se.
James M. Barry, pro se.
Delores Mae Noralez, pro se.
Sherryl Ann Hess, pro se.
Chrystal M. Pope, pro se.

Anthony Joseph Battello, pro se.

Vickie Lynn Heuscher, pro se.
Shirley M. Schliep, pro se.
Marlene Sharkey, pro se.
Beverly J. Hicks, pro se.

Kerwin Nick Kostelecky, pro se.

Susan Rae Hightower, pro se.
Tris M. Laffoon, pro se.

Duane Arthur Hovland, pro se.
Kathy I. Olson, pro se.
Barbara A. Orr, pro se.
Rodney Lee Hunt, pro se.
Dale P. Jacobs, pro se.
Marilynne K. Lafley, pro se.
Donald Ray Larson, pro se.
Gertrude Jean Pulst, pro se.
Isabella Margaret Page, pro se.
Timothy Watson Page, pro se.
Donna J. Lawson, pro se.

Denise Johnson, pro se.

Janice L. Legresley, pro se.
Aditya Pamulapati, pro se.
Debra Kay Shea, pro se.
Gerald Thomas Sisler, pro se.
David Lloyd Smerkol, pro se.
Cheryl L. Rasmussen, pro se.
Jerry Leprowse, pro se.

Joe G. Paranteau, pro se.
Thomas O. Parker, pro se.
Daniel V. Rau, pro se.

Kelly Shawn Liscum, pro se.
Cora Bonney, pro se.

Max J. Bonney, pro se.
Michael Allen Brost, pro se.
Tamara Pelletier, pro se.

James M. Reinstra, Sr., pro se.

Richard Dean Souders, Jr., pro se.

Mary Jane Staats, pro se.

Renee Jaylin Staker, pro se.
Gerald Edward Stephens, pro se.
Betty J. Stevens, pro se.

William D. Marceau, pro se.
Billy Walker Matthews, pro se.
Joe E. Richie, pro se.

Sally Carroll, pro se.

Mark R. Case, pro se.

Frances J. McCormick, pro se.

Lyle Ray Pettit, pro se.

Pershing Clarence Phillips, pro se.

Larry Eugene McGaha, Sr., pro se.

Katherine E. Vitt, pro se.
William Robert Clark, pro se.

593




594

Janet Corpron, pro se.

Letty Crowley, pro se.

Reva Ann Custer, pro se.
Donna M. Pierce, pro se.
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Timothy T. McKay, pro se.
Larry C. Stevens, pro se.
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John Alfred Wartick, pro se.
Dennis Ray Morelock, pro se.
Gary P. Thibert, pro se.
Barbara Liynne Thom, pro se.
Amy Marie Van Hoozer, pro se.
Ruby Faye Mullendore, pro se.
Maryann Wegner, pro se.
Joseph J. Murphy, pro se.
Pearl J. Murrell, pro se.
Gerald J. Weidner, pro se.
Ronald Jon Wemple, pro se.
Mareella Y. Dahl, pro se.
Paul David Daines, pro se.
Ruth V. White, pro se.
Thomas J. Davis, pro se.
Mary E. Whitney, pro se.
Marco A. Demers, pro se.
Susan B. Whittaker, pro se.
Frank A. Dengel, pro se.
Michael Desmond, pro se.
Jon L. Williams, pro se.
Kathleen Diane Downing, pro se.

Leonard 0. Wortman, pro se.
Medwin R. Eastwood, pro se.
Timothy D. Enrooth, pro se.
Carol L. Etheridge, pro se.
Cynthia M. Wright, pro se.
Jerry D. Wright, pro se.
William R. Etheridge, pro se.
Rosemary Liynn Evenson, pro se.
Dan J. Wyant, pro se.

Jay Allen Yarn, pro se.
Virginia L. Ewing, pro se.
Linda Flynn, pro se.

George L. Frisby, Jr., pro se.
Thomas W. Furr, pro se.

John Lawrence Gallagher, pro se.
Julius Galvan, Jr., pro se.
Linda Elaine Greaves, pro se.
Susan Hackney, pro se.
Bradley A. Halter, pro se.
Arliss Marie Halvorson, pro se.
Edward Ray Hampton, pro se.
Doris Hanel, pro se.

Richard George Pope, pro se.

MEMORANDUM of DECISION

RALPH B. KIRSCHER, Bankruptcy
Judge.

Before the Court in this Adversary Pro-
ceeding is the “Motion for Summary Judg-
ment and Interpleader Award of Entire
Wombold Settlement Proceeds to Bank-
ruptey Estates” filed on January 29, 2007,
by counsel for the Defendant/Trustees,
Darcy M. Crum, Joseph V. Womack, Rich-
ard J. Samson, William M. Kebe, Jr., Ross
P. Richardson, Gary S. Deschenes, and
Donald W. Torgenrud, Jr. This Adversary
Proceeding was commenced on December




5, 2006, when the Plaintiff filed a Com-
plaint in Interpleader. The following day,
the Plaintiff filed an Amended Complaint
in Interpleader. Plaintiff was Class Coun-
sel in a class action lawsuit captioned
Wombold v. Associates Financial Services
Company of Montana, Inc. et al, Case
No. BVD 00-888, which was filed on or
about October 2, 2000, in the Montana
Eighth Judicial District Court, Cascade
County (hereinafter, “the Wombold Class
Action”). Defendants Darcy M. Crum, Jo-
seph V. Womack, Richard J. Samson, Ross
P. Richardson, William M. Kebe, Jr., Gary
S. Deschenes, and Donald W. Torgenrud,
Jr. are each Chapter 7 Panel Trustees in
the District of Montana; and Defendant
Robert G. Drummond is the Standing
Chapter 13 Trustee for the District. Such
Defendants, hereinafter referenced collec-
tively as “the Trustees”, are the Trustees
in certain Chapter 7 and Chapter 13 bank-
ruptey cases filed in the District of Mon-
tana.

BACKGROUND

The Debtor/Defendants, Daniel Edward
Brown and Shirley Ann Brown (“Brown”),
are individuals who have previously filed a
Chapter 7 bankruptey proceeding in the
District of Montana, and are also Plaintiff
class members in the Wombold Class Ac-
tion. Those individuals listed on Exhibit
A, attached to the Plaintiff's Amended
Complaint in Interpleader, have each, pri-
or to January 1, 2006, filed a Chapter 7 or
Chapter 13 bankruptcey proceeding in the
Bankruptey Court for the District of Mon-
tana, are also Plaintiff class members in
the Wombold Class Action, and are thus
persons similarly situated with the Brown
Defendants. Such persons (including the
Browns) are hereinafter referenced collec-
tively as “the Debtors.”

The Wormbold Class Action was brought
on behalf of all persons who entered into
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loan agreements with Associates Financial
Services Company of Montana (“Associ-
ates”) during a specified class time period.
All of the individuals identified on Exhibit
A, attached to the Amended Complaint in
Interpleader, were members of the class of
borrowers that was certified by the Mon-
tana District Court in the Wombold Class
Action. As explained in more detail by
counsel for the Trustees, in October of
2000, James R. and Elizabeth Ann Wom-
bold filed an action in the Montana Eighth
Judicial District Court challenging Associ-
ates’ policies and practices in marketing
and making consumer loans in Montana.
On or about September 25, 2002, the state
district court certified the Wombolds’ case
as a class action to include all persons to
whom Associates made a loan which was
originated in the State of Montana during
the time frame of January 1, 1995, through
December 31, 2000. Stipulation for Settle-
ment, 12, Appendix B, p. 49.

The state district court granted the class
action plaintiffs’ motion for partial sum-
mary judgment on October 27, 2003, find-
ing that Associates had violated the Mon-
tana Consumer Loan Act (“MCLA”)
[§8 32-5-101 to —506], with respect to all
second mortgage loans from January 1,
1995, through December 31, 2000, and
those first mortgage loans made by Associ-
ates to Sub-Clags members from January
1, 1995, through October 1, 1997. Associ-
ates appealed the judgment of the state
district court to the Montana Supreme
Court. In a decision entered December
30, 2004, the Montana Supreme Court af-
firmed the district court’s summary judg-
ment ruling and remanded the case for a
determination of the proper remedy to be
afforded the real estate Sub-Class mem-
bers for Associates’ violation of the MCLA.
See Wombold v. Associates Financial Ser-
vices Company of Montana, Inc., 2004 MT
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897, 325 Mont. 290, 104 P.3d 1080 (2004)
(“Wombold Appeal”).

In the Wombold Appeal, the Supreme
Court first found that the Wombolds, and
the other class plaintiffs, had a limited
private right of action to bring suit under
the MCLA. The Supreme Court then
turned its focus on whether Associates had
violated the MCLA. To resolve this second
issue, the Supreme Court had to first de-
termine whether the fees and other
charges assessed by Associates against the
class action plaintiffs were interest or oth-
er costs. As noted by the Court, Associ-
ates imposed a charge on thousands of
Montana loans, which charges were re-
ferred to as “points™:

The amount of the loan was advanced to

the borrower, and Associates kept the

points. The points were added to the
amount owed, and thus the principal bal-
ance of the loan, upon which interest
was charged, became the sum of both
the points and the amount advanced,
and the borrower paid simple interest on
this amount. If the loan was paid early,
or defaulted, there was no refund of the
points that had been added up front.

Wombold, 2004 MT 397, at 726, 325 Mont.
290, 104 P.3d 1080. If the so-called
“points” were interest, no violation of the
MCLA would arise because Associates, as
a regulated lender, was allowed to charge
any rate of interest that the market would
bear. Wombold, at 150, 104 P.8d 1080.
However, the Court went on to find that
the points were not interest, but rather,
were a fee charged by Associates for mak-
ing the loan. Wombold, at 159, 104 P.3d
1080:

1. As a note of interest, {ollowing the Supreme
Court's December 30, 2004, remand, the 2005
Session of the Montana Legislature enacted
various amendments to the MCLA. The
amendments were made retroactive for a pe-
riod of twenty years. However, the Legisla-
ture made a subsequent enactment that ex-

We conclude that the points charged
on the loans in question are not interest;
that is, they are not charged for the use,
forbearance, or detention of money.
Under the circumstances of this case
and the provisions of the CLA, the impo-
sition of a flat fee, computed as a per-
centage of the loan, bearing no direct
relation to actual costs of specific ser-
vices performed, front-loaded into the
loan, which did not constitute a charge
for the use of the lender’s money over
time, is not interest. These points are a
fee charged by Associates for making
the loan. By the express language of
the CLA, Associates was prohibited
from charging fees not explicitly author-
ized under the act, § 32-5-103(1), MCA;
§ 32-5-301(5), MCA. Charging the fee
described, which we have called points,
violates the CLA despite Associates’
clever attempt to disguise such charge
as interest.

Wombold, 2004 MT at 159, 320 Mont. 229,
92 P.3d 1148. Based upon the foregoing,
the Supreme Court held that the points
were unauthorized fees prohibited under
the MCLA. Wombold, at 159, 104 P.38d
1080. The Supreme Court noted that be-
cause the points were “fees” and not “in-
terest”, Associates was exempt from a
MCLA provision requiring a refund upon
prepayment. Wombold, at 163, 104 P.3d
1080. Rather, the loans were “interest-
bearing loans, [which] by their very na-
ture, do not require a refund of interest
because, until it is earned, interest is nei-
ther charged nor collected.” Wombold, at
163, 104 P.3d 10802 The Supreme Court

cepled from the 2005 amendments any loans
that were the subject of a lawsuit filed before
March 24, 2005.

2. Justice Rice, concurring specially, agreed
that Associates had violated the MCLA. How-
ever, Justice Rice believed that the fees and




declined to reach the issue of remedies
under the MCLA, and did not reach Wom-
bold’s assertion that the loans should be
declared void. Wombold, at 17 64-67.

Upon remand to the state district court,
the Wombold action was settled for $25
million and, after expenses and fees, net
settlement proceeds were distributed, with
court approval, to four groups of plaintiffs,
with the largest share of the settlement
going to real-estate secured loans gov-
erned by the MCLA on which points were
paid (that is, on the subeclass that was the
subject of the Supreme Court’s decision).
The groups and their allotted distribution
are summarized as follows:

Group 1, $16.5 million, MCLA real es-

tate-secured loans on which points were

paid;

Group 2, $1 million, non-MCLA real-

estate secured loans on which points

were paid;

Group 3, $ 250,000, real-estate secured

loans on which no points were paid,;

Group 4, $ 1 million, loans not secured

by real estate.

See Notice of Proposed Class Action
Settlement, Appendix B, p. 48, 50-51, 115.
In that Notice, Appendix B, p. 48, 49, 112,
the court noted:

This action alleges that Associates en-
gaged in improper practices in market-
ing and making consumer loans, primar-
ily by selling unwanted credit insurance
[packing] and by refinancing loans [flip-
ping] to increase its fee income without
benefit to borrowers. The action in-
cludes claims for fraud and misrepresen-
tation on behalf of all Class Members.
On behalf of certain borrowers whose

charges referred to as “points” were permis-
sible interest. Justice Rice reiterated the dif-
ferences between ‘interest-bearing” loans
and ““add-on” loans and concluded that Asso-
ciates was ‘‘bound by the provisions of the Act
which apply to ‘add-on’ loans, including the
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loans were secured by real estate and
who paid Associates “loan origination
fees” or “points,” the action includes a
claim for violation of the Montana Con-
sumer Loan Act....

The court further stated:

Class Counsel believe that the plan of
distribution described in Section 5 fairly
distributes the Settlement Fund accord-
ing to the strength of the claims against
Associates. Most of the Settlement
Fund is allocated to Group 1 loans be-
cause only with respect to those loans is
there a potentially viable claim that the
loans are void or that Associates should
pay the borrowers twice the “loan origi-
nation fees” or “points” they paid based
on the violation of the MCLA found by
the district court and affirmed by the
Montana Supreme Court. With respect
to Group 2 loans, Class Members have
claims for both wrongfully refinancing
and improper sale of credit insurance;
whereas, with respect to Group 8 and 4
loans, there is only a claim for improper
sale of credit insurance. Much less is
likely to be recovered on those claims,
even if successful, than on the claim for
violations of the MCLA, if eventually
successful.

Notice of Proposed Class Action Settle-
ment, Appendix B, p. 48, 51, 16. Thus, all
claims were settled on the basis of events
occurring as of the time of closing-illegal
points, wrongful refinancing, and improper
sale of credit insurance. The settlement,
however, did not affect the terms of any
loan agreement whose term had not ex-
pired, and those class members remained
obligated to pay their loans?® Notice of

necessity of refunding the appropriate por-
tions of those assessments when the loan was
paid off or otherwise re-financed.” Wombold,
at 176, 104 P.3d 1080.

3. As explained in the Notice of Proposed
Class Action Settlement, Appendix B, p. 51,
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Proposed Class Action Settlement, Appen-
dix B, p. 48, 51, 17.

Administrative decisions were necessary
to divide the funds among individual plain-
tiffs. The money was allocated among
Group 1 and 2 members based on a formu-
la that took into account the total amounts
of interest and “loan origination fees” or
“points” paid on the loans. Settlement
amounts for Groups 3 and 4 were divided
equally among the loans on a “per loan
basis.” See Notice of Proposed Class Ac-
tion Settlement, Appendix B, p. 48, 50-51,
15. These allocations were purely adminis-
trative; plaintiffs in some groups shared
the funds equally, and plaintiffs in other
groups were assigned a share based on
points and interest paid. But the $25 mil-
lion settlement was a lump-sum, and the
court approved the distribution among the
four Groups based on events occurring at
or before the time the loans closed.

Associates paid the agreed-upon settle-
ment monies into the Wombold Settlement
Fund. As Class Counsel, the Interpleader
Plaintiff herein, Thomas E. Boland, was
responsible for distributing funds from the
Wombold Settlement Fund in accordance
with the plan of distribution approved by,
and subject to the continuing supervision
of, the Montana Eighth Judicial District
Court. Each of the Debtors listed on Ex-
hibit A is a beneficiary of part of the
settlement of the Wombold Class Action.
Collectively, as of December 5, 2006, the
Debtors’ shares of the funds in the Wom-
bold Settlement Fund totaled
$2,125,175.47; which aggregate sum in-
cluded $2,050,555.32 in principal settlement

17: “Some of the loans which are the subject
of this Settlement remain open with CitiFi-
nancial, Inc., that is, they have not been paid
in full. The purpose of this Settlement is o
provide a onetime cash payment to Class
Members ... in exchange for the release of
the Class Members’ claims against Associates
and defenses against enforcement of their

amounts attributable to the claims of such
Debtors, plus interest in the amount of
$74,620.15 accrued to November 30, 2006,
on those settlement amounts.

As set forth in an Order entered by this
Court on December 14, 2006, Plaintiff al-
leged in paragraph 17 of his complaint that
“Plaintiff cannot resolve the conflicting
claims, and is potentially exposed to incon-
sistent and/or multiple liability due to the
conflicting claims of the Trustees and the
Debtors listed on Exhibit A. Accordingly,
it is necessary and appropriate that the
funds subject to the conflicting claims be
interpleaded pursuant to Bankruptey Rule
7022, and made subject to the control of
this Court pending resolution of the con-
flicting claims.” Plaintiff further alleged
in paragraph 19 of his complaint that “To
facilitate [the Bankruptcy] Court’s as-
sumption of control over the funds that are
subject to the conflicting claims, Plaintiff
has arranged with First Interstate Bank of
Missoula to create an interest-bearing ac-
count separate from the Wombold Settle-
ment Fund into which such funds in con-
flict would be transferred, if the Court so
orders.” Based upon the foregoing and
for cause, the Court ordered the Plaintiff
and the Bankruptcy Clerk of Court, Ber-
nard F. McCarthy, on behalf of the U.S.
Bankruptey Court of the District of Mon-
tana, to coordinate, create and open by
transfer a separate, interest bearing ac-
count in the name of “Clerk, U.S. Bank-
ruptey Court for the District of Montana”
with First Interstate Bank of Missoula for
the principal amount of $1,948,221.13 plus
additional interest accrued to the date of

loans. The Settlement does not affect the
terms of any loan agreement that is still in
existence. A Class Member whose loan(s) is
still open, remains obligated to pay the loan,
and CitiFinancial, Inc. may enforce it, in ac-
cordance with the terms of the loan agree-
ment.”’




delivery of the funds to the new account
with terms consistent with the terms nego-
tiated for the Wombold Settlement Fund
account; and that any disbursements from
the new account representing the conflict-
ing claims referenced above established in
the name of “Clerk, U.S. Bankruptcy
Clerk of Court for the District of Mon-
tana,” be subject to subsequent orders of
this Court.

The parties to this action agree that the
appropriate allocation and distribution of
the Wombold Settlement Funds attribut-
able to the debtors listed on Exhibit A to
the Amended Complaint in Interpleader
are matters properly to be determined by
this Court, and the Trustees have filed
numerous motions requesting turnover of
funds from the Wombold Class Action Set-
tlement. Some debtors have appeared pro
se and opposed the motions for turnover
while other debtors have opposed the
Trustees’ motions for turnover through
counsel. However, many debtors have not
filed responses to the motions for turn-
over, either because they do not oppose
the motions or because they may not have
received notice of the settlement and/or
the motions for turnover.

To ensure that all debtors were afforded
due process, the Plaintiff filed on Decem-
ber 26, 2006, a Motion for Authorization of
Service by Publication, which motion was
granted per Order entered that same
date.* In accordance with the Court’s De-
cember 26, 2006, Order, Plaintiff proceed-
ed to effectuate service of the Summons
and Complaint on all debtors via publica-

4. Many of the bankruptcy cases involved in
this proceeding were closed years ago, and
the debtors have since moved. However, the
Summons and Complaint in this Adversary
Proceeding were served not only on the debt-
ors’ last known addresses, but were also
mailed to the addresses maintained by coun-
sel for the Wombold Class Action. As ex-
plained in the “Final Order Approving Class
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tion in seven major newspapers through-
out the State of Montana. Service of the
Summons and Complaint in this proceed-
ing via first class mail to the debtors’ last
known addresses, as maintained by this
Court, along with service via first class
mail to the last known addresses as main-
tained by counsel for the Wombold Class
Action, together with service via publica-
tion, provided the best notice practicable in
this Proceeding.

Several parties have filed answers and
cross-claims in response to the Plaintiff's
Complaint. The Trustees, the Plaintiff
and the Defendant-Debtors, Daniel Ed-
ward and Shirley Ann Brown, William
Jaszkowiak, Darlene Durand, Thomas
Smith, Keith and Tina Sims, Darcy L. and
Colleen D. Kohles, Thomas and Pana
Schafer, Darlene Hall, Olga Lunde, Robert
C. and Teresa A. Stene, Charles T. and
Hilda Kopp and Dale L. and Claudia J.
Wheeler, through their attorney, James A.
Patten, entered into a Stipulation of Facts
which was filed with the Court on January
19, 2007. The Stipulation of Facts was
approved that same date and provides as
follows:

1. All of the Debtors identified in Ex-
hibit “A” to the Plaintiff's Amended Com-
plaint in Interpleader filed herein entered
into their loans, i.e., executed their loan
and collateral documents at a loan closing,
with the lender defendants in the Wom-
bold state court class action prepetition,
i.e., before they filed their respective bank-
ruptey cases.

Action Settlement”’ entered by the Montana
Eighth Judicial District in June of 2006, the
“methods employed in distributing Class No-
tice and updating addresses provided the best
notice practicable under the circumstances
and were reasonably calculated to communi-
cate actual notice of the litigation and the
proposed settlement to Class Members.”
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2. The spreadsheet forwarded to De-
fendant Trustees’ undersigned counsel by
Plaintiff under cover of attorney William
Hammer’s letter of December 19, 2006,
copies of which letter and spreadsheet are
attached as Attachment C to the Appendix
to this Stipulation, sets forth the loan clos-
ing date (“Date of Loan”) of each of the
loan or loans of the Debtors listed therein
as produced to Class Counsel by Associ-
ates, which loans were subject to the
Wombold Class Action litigation, and also
sets forth the bankruptey case number of
each such Debtor listed in that spread-
sheet which were produced to Class Coun-
sel by the U.S. Trustee’s Office.

3. The Court is asked, pursuant to F'ep.
R.Evip. 201, to take judicial notice of the
following pleadings, filings and orders en-
tered into the Wombold Class Action be-
fore the state district court, which class
action filings are also self-authenticating
under Fep.R.Evip. 902, and the facts estab-
lished by the opinion of the Montana Su-
preme Court resolving an interlocutory ap-
peal from a partial summary judgment
order of the state district court that pre-
sided over the Wombold Class Action: (a)
facts established by the Montana Supreme
Court’s resolution of an appeal in the class
action, Wombold v. Associates Financiol
Services Company of Montana, Inc., 2004
MT 397, 325 Mont. 290, 104 P.3d 1080, and
(b) the First Amended Class Action Com-
plaint filed March 13, 2002, Appendix At-
tachment A (“Appendix A”); the Final Or-
der Approving Class Action Settlement
filed June 7, 2006 (“Final Order”), Appen-
dix, Attachment B (“Appendix B”); the
“Stipulation for Settlement,” Exhibit 4 to
the Final Order, Appendix B, pp. 75-91;
and the Notice of Proposed Class Action
Settlement and Settlement Hearing (“No-
tice of Proposed Class Action Settlement”),
Exhibit 1 to the Final Order, Appendix B,
pp. 48-55.

4, Neither Defendant-Debtors, Daniel
Edward Brown and Shirley Ann Brown,
Darcy L. Kohles and Colleen D. Kohles,
nor Darlene Hall, nor Olga Lunde, nor
Robert C. Stene and Teresa A. Stene, nor
Charles T. Kopp and Hilda Kopp, nor Dale
L. Wheeler and Claudia J. Wheeler sched-
uled either their interest in the Wombold
Class Action claim or individual claims
against the lender who were defendants in
the state court Wombold Class Action liti-
gation in their bankruptcy schedules be-
fore their bankruptcy cases were first
closed.

Also, the Trustees and the Plaintiff en-
tered into a Stipulation that was filed with
the Court on January 25, 2007. The Stipu-
lation resolves pending issues between the
Defendant/Trustees and the Plaintiff in the
above-captioned adversary proceeding.
The Stipulation is designed to streamline
the case procedurally and enable the Court
to move more quickly to a decision of the
merits of the competing claims of the
Debtors listed on Ezxhibit “A” to the
Amended Interpleader Complaint and the
Defendant/Trustees to the interpleaded
funds at issue in this action. By Order
entered January 26, 2007, the Court ap-
proved all provisions of the Stipulation,
except for paragraph 2D dealing with the
fees and costs in the sum of $17,011.07
requested by Plaintiff’s counsel. The
Court will consider approval of the above
fees and costs by later order.

Furthermore, Robert G. Drummond, the
Standing Chapter 13 Trustee, has resolved
all issues regarding turnover between him-
self and the Chapter 13 debtors. Consis-
tent therewith, Mr. Drummond filed an
“Amended Chapter 13 Trustee’s Motion to
Dismiss Chapter 18 Defendants” on Feb-
ruary 18, 2007, requesting that the follow-
ing Debtors be dismissed from this Adver-
sary Proceeding on the basis that Mr.
Drummond, as Trustee, had determined




that the settlement funds were insufficient
to justify reopening the bankruptcy, ad-
ministering the funds, and filing a new
final report. Class Counsel has apparently
been directed to pay out funds on behalf of
these Debtors directly to the Debtors5:

04-63141 Herbert Blazier
02-40566
99-42860
04-63056
02-41685
95-52032
00-43122
0241977
99-51538
00-51139
05-62073
99-20279
02-60316
98-11260
02-40557
9842992
01-32797
02-41446
00-41929
0260768
Mr. Drummond also requests, in this
Motion filed February 13, 2007, that the
following Chapter 138 Debtors be dismissed
from this Adversary Proceeding on the
basis that stipulations have been filed with
the Bankruptcy Court directing either
Class Counsel or the Clerk of the Bank-
ruptey Court to pay funds to the Debtors

and/or the Trustee, pursuant to Stipula-
tions approved by the Court 5

02-60359 Dwight Agrimson
9841594 Cora A. Bonney

Dan S. Carlson
Matthew J. Foster
Trina Garza
Sandra Gregory
Edna Hagen
David A. Hayter
Keith Johnson
David Muniz
Robert Murphy
Rockne Osterhoudt
Donna Roark
Jayleen Salter
Revalie Salyers
Jill Southard
Vickie Stanley
John 8. Stordahl
Annette Toole
Jeffrey Wohler
Jim L. Yager

5. Interestingly, none of the identified debtors
are listed as defendants on Exhibit A to the
Amended Complaint in Interpleader.
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05-60671
01-41698
02-30426
98-10076
01-32126
02-10670
03-63224
00-42117
96-42154
04-60316
01-40789
03-60184
98-12096
05-61535
00-42163

Lori Engen

William C. Farrell
Richard J. Gray
Edward R. Hampton
Susan A. Hightower
Bonnie L. Marak
Tammie S. Marquardt
Robert M. Medina
Jack H. Merritt
Judy A. Miller
Barbara Orr

John M. Pritzl

Paul Raynock

Lloyd G. Sampson
Marie C. Thomas
98-11114 Gerald J. Weidner
98-32924 Teresa R. Zaharko

Mr. Drummond’s February 18, 2007,
Motion was, after notice of an opportunity
to respond, granted by Order entered Feb-
ruary 27, 2007. Consequently, Mr. Drum-
mond and the Chapter 138 Debtors listed
above have been dismissed from this Ad-
versary Proceeding.

In the interim, the Chapter 7 Trustees,
through counsel, filed on January 29, 2007,
the pending “Motion for Summary Judg-
ment and Interpleader Award of Entire
Wombold Settlement Proceeds to Bank-
ruptey Estates”. At a hearing held Janu-
ary 30, 2007, the Court heard statements
regarding the pending Motion for Sum-
mary Judgment from attorney Steven
Johnson, who appeared on behalf of the
Trustees. The Court also heard comments
from attorneys James A. Patten (attorney
for the Defendant-Debtors, Daniel Ed-
ward and Shirley Ann Brown, William

6. Of this group of Chapter 13 debtors, only
Hampion, Hightower, Medina, Merritt, Orr
and Weidner are identified as defendants on
Exhibit A attached to the Amended Complaint
in Interpleader.
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Jaszkowiak, Darlene Durand, Thomas
Smith, Keith and Tina Sims, Darcy L. and
Colleen D. Kohles, Thomas and Pana
Schafer, Darlene Hall, Olga Lunde, Robert
C. and Teresa A. Stene, Charles T. and
Hilda Kopp and Dale L. and Claudia J.
‘Wheeler), R. Clifton Caughron and Randy
Winner. The Court also heard testimony
from Leonard and Carole Wortman, Chris-
topher and Debra Shea and Richard Ste-
vens, all pro se Defendant-Debtors.

The parties at the January 30, 2007,
hearing agreed that disposition of the
pending Motion for Summary Judgment
will govern resolution of this Adversary
Proceeding and the pending motions for
turnover filed by the Chapter 7 Trustees
in various Chapter 7 bankruptcy cases.”
The Court would note at this juncture that
one of the Trustee’s motions for turnover
was heard on November 15, 2006. See In
re Johnson, Case Number 03-60911-7. In
Johnson, the Court entered a Memoran-
dum of Decision and Order on January 283,
2007, denying the trustee’s request for
turnover on the basis that because the
debtors had disclosed the existence of the
class action lawsuit against Associates at
line 33 of Schedule B, the Trustee was
deemed to have technically abandoned
such asset under 11 U.S.C. § 554(c). In re
Johnson, 861 B.R. 903 (Bankr.D.Mont.
2007). Based upon statements made by
the Trustees, it appears that Johnson was
the only bankruptcy associated with this
Adversary Proceeding where the debtors
disclosed the existence of the class action
lawsuit in their schedules.® However, if it
comes to light, while the Court is entering
separate orders on the pending motions
for turnover filed in the individual Chapter
7 bankruptcy cases, that the Wombold

7. According to the Chapter 13 Trustee, all
turnover motions in the Chapter 13 cases
have been resolved by stipulation.

Class Action lawsuit was listed in a partic-
ular debtor’s or debtors’ schedules, the
Court will follow its prior ruling in Jokhn-
son, and deny the particular motion for
turnover.

Following the January 30, 2007, hearing,
the Court entered an Order on January 81,
2007, denying an Amended Motion for
Class Certification filed December 11,
2006, by attorney Patten on behalf of the
Defendant-Debtors, Daniel Edward and
Shirley Ann Brown and all others similarly
situated. The Court also advised parties
in interest that they had through Friday,
February 9, 2007, to file briefs in opposi-
tion to the Trustees’ Motion for Summary
Judgment.

The Court has received four separate
written objections to the Trustees’ Motion
for Summary Judgment. The written ob-
jections were filed by: (1) Richard Ste-
vens, pro se; (2) attorney John L. Mohr on
behalf of Darrel S. Arensmeyer and Anna
A. Arensmeyer; (3) attorney James A.
Patten on behalf of Kenneth J. Herman,
Claudette F. Herman, G. Beverly Petti,
Marsha L. Kirchner, Donald Bailey, Mar-
garet Bailey, Gloria Chamberlain, Larry
Chamberlain, Daniel Brown, Shirley
Brown, Darlene Durand, Darlene Hall,
William Jaszkowiak, Olga Lunde, Thomas
Smith, Robert Stene, Theresa Stene,
Charles Kopp, Hilda Kopp, Dale Wheeler,
Claudia Wheeler, Keith Sims, Tina Sims,
Colleen Kohles, Darcy L. Kohles, Thomas
Schafer and Pana Schafer; and (4) attor-
ney Amber Summers on behalf of Gary
Bolton. The time to respond to the Defen-
dant/Trustees’ Motion for Summary Judg-
ment has expired and the matter is ready
of decision. After carefully considering all

8. In many of ihe listed cases, the class action
lawsuit was not disclosed because the bank-
ruptcies were filed, and closed, prior to the
date the class action lawsuit was {iled.




the facts and pleadings in this case, the
Court finds in favor of the Defen-
dant/Trustees. This Memorandum of De-
cision sets forth the Court’s findings of
fact and conclusions of law.

DISCUSSION

Summary judgment is governed by Fzp.
R. Bankr. P. 7056. Rule 7056, incorporat-
ing Fep. R. Cwv. P. 56(c), states that sum-
mary judgment “shall be rendered forth-
with if the pleadings, depositions, answers
to interrogatories, and admissions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to judgment as a matter of law.”
“The proponent of a summary judgment
motion bears a heavy burden to show that
there are no disputed facts warranting dis-
position of the case on the law without
trial.” Youwie v. Gonya (In re Younie),
211 B.R. 367, 3873 (9th Cir.BAP 1997)
(quoting  Grzybowski v.  Aquaslide
“N” Dive Corp. (In re Aquaslide “N” Dive
Corp.), 8 B.R. 545, 547 (9th Cir.
BAP1987)). The manner in which this
burden is proven depends on which party
has the burden on a particular claim or
defense at the time of trial.

If the moving party will bear the burden

of persuasion at trial, that party must

support its motion with credible evi-
dence—using any of the materials speci-
fied in Rule 56(c)—that would entitle it
to a directed verdict if not controverted
at trial. Such an affirmative showing
shifts the burden of production to the
party opposing the motion and requires
that party either to produce evidentiary
materials that demonstrate the existence
of a “genuine issue” for trial or to sub-
wit an affidavit requesting additional
time for discovery. If the burden of
persuasion at trial would be on the non-
moving party, the party moving for
summary judgment may satisfy Rule
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56’s burden of production in either of
two ways. First, the moving party may
submit affirmative evidence that negates
an essential element of the nonmoving
party’s claim. Second, the moving party
may demonstrate to the Court that the
nonmoving party’s evidence is insuffi-
cient to establish an essential element of
the nonmoving party’s claim.

Celotex Corp. v. Catrett, 477 U.S. 317, 330-
34, 106 S.Ct. 2548, 2557, 91 L.Ed.2d 265
(1986) (Brennan dissent.) (Citations omit-
ted). See also Nissom Fire & Marine Ins.
Co., Ltd. v. Fritz Companies, Inc, 210
F.8d 1099, 1102-06 (9th Cir.2000) (discuss-
ing burdens for withstanding summary
judgment).

When seeking summary judgment, the
moving party must initially identify those
portions of the record before the Court
which it believes establish an absence of
material fact. T.W.Elec. Serv., Inc. v. Pa-
cific Elec. Contractors Assm., 809 F.2d
626, 630 (9th Cir.1987). If the moving
party adequately carries its burden, the
party opposing summary judgment must
then “set forth specific facts showing that
there is a genuine issue for trial” Kaiser
Cement Corp. v. Fischbach & Moore, Inc.,
793 F.2d 1100, 1103-04 (9th Cir.1986), cert.
denied, 479 U.S. 949, 107 S.Ct. 435, 93
L.Ed2d 384 (1986); FED. R. CIV. P.
56(e). See also Frederick S. Wyle Prof’l.
Corp. v. Texaco, Inc, 764 F.2d 604, 608
(9th Cir.1985) (“the opponent must affir-
matively show that a material issue of fact
remains in dispute”). That is, the oppo-
nent cannot assert the “mere existence of
some alleged factual dispute between the
parties.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 24748, 106 S.Ct. 2505, 2510,
91 L.Ed2d 202 (1986). Moreover, “[al
party opposing summary judgment may
not simply question the credibility of the
movant to foreclose summary judgment.”
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Far Out Prods., Inc. v. Oskar, 247 F.3d
986, 997 (9th Cir.2001).

To demonstrate that a genuine factual
issue exists, the objector must produce
affidavits which are based on personal
knowledge and the facts set forth therein
must be admissible in evidence. Aqua-
slide, 85 B.R. at 547. All reasonable doubt
as to the existence of genuine issues of
material fact must be resolved against the
moving party. Liberty Lobby, 477 U.S. at
247-48, 106 S.Ct. at 2509. However,
“[dlisputes over irrelevant or unnecessary
facts will not preclude a grant of summary
judgment.” T.W.Elec. Serv., 809 F.2d at
630 (citing Liberty Lobby, 477 U.S. at 248,
106 S.Ct. at 2510). “A ‘material’ fact is
one that is relevant to an element of a
claim or defense and whose existence
might affect the outcome of the suit. The
materiality of a fact is thus determined by
the substantive law governing the claim or
defense.” Id.

If a rational trier of fact might resolve
disputes raised during summary judgment
proceedings in favor of the nonmoving par-
ty, summary judgment must be denied.
T W.Elec. Serv., 809 F.2d at 630; Matsu-
shita Elec. Imdus. Co. v. Zewith Radio
Corp., 475 U.S. 574, 587, 106 S.Ct. 1348,
1356, 89 L.Ed.2d 538 (1986). Thus, the
Court’s ultimate inquiry is to determine
whether the “specific facts” set forth by
the nonmoving party, viewed along with
the undisputed background or contextual
facts, are such that a rational or reason-
able jury might return a verdict in its
favor based on that evidence. T.W.Elec.
Serv., 809 F.2d at 631. In the absence of
any disputed material facts, the inquiry
shifts to whether the moving party is enti-
tled to judgment as a matter of law. Celo-
tex, 477 U.S. at 328, 106 S.Ct. at 25562-53.

No material facts are disputed with re-
gard to the particular matter at issue on
summary judgment. The issue before the

Court on summary judgment is purely le-
gal and thus, disposition of this matter on
summary judgment is appropriate.

The class action settlements awarded
the Chapter 7 debtors named in this Ad-
versary Proceeding are assets of the re-
spective Chapter 7 bankruptey estates:

Section 541 defines property of the
bankruptey estate to include “all legal or
equitable interests of the debtor in prop-
erty as of the commencement of the

case.” § 541(a)(1).

In re Folks, 211 B.R. 378, 384 (9th Cir.
BAP1997).

I Therefore, assets of the estate
properly include any of the debtors’ causes
of actions. Cusano v. Klein, 264 F.8d 936,
945 (9th Cir.2001); see also United States
v. Whiting Pools, Inc., 462 U.S. 198, 205 n.
9, 103 S.Ct. 2309, 2818 n. 9, 76 L.Ed.2d 515
n. 9 (1983) (Citing to comments made in
the House and Senate Reports on the
Bankruptey Code, “[tlhe scope of this
paragraph [§ 541(a)(1)] is broad. It in-
cludes all kinds of property, including
tangible or intangible property, causes of
action (see Bankruptey Act § 70a(6)), and
all other forms of property currently speci-
fied in section 70a of the Bankruptey Act.
H.R.Rep. No. 95-595, p. 367 (1977); S.Rep.
No. 95-989, p. 82 (1978), U.S.Code Cong.
& Admin.News 1978, pp. 5868, 6323.”); In
re Moore, 110 B.R. 924, 925-926
(Bankr.C.D.Cal.1990)(Iender lability action
by debtor against bank is estate property);
Gandy v. Peoples Bank and Trust Co., 224
B.R. 340, 345 (S.D.Miss.1998)(debtor’s law-
suit, instituted after discharge, based on
allegedly unlawful insurance premiums
and interest in connection with a pre-bank-
ruptey loan, was estate property).

Bl If the cause of action accrued
prior to a debtor’s petition date, it is an
asset that must be scheduled. Cusano,
264 ¥'.3d at 947. Unscheduled claims pass




to the trustee and are not abandoned,
Welsh v. Quabbin Timber, Inc, 199 B.R.
224, 229 (D.Mass.1996), even though the
estate is closed or the plan is confirmed.
Dizon v. First Family Financial Services,
276 B.R. 173, 181 (S.D.Miss.2002), abro-
gated on other grounds, Reed v. Mississip-
pi Farm Bureaw Mut. Ins. Co., 299 B.R.
804 (S.D.Miss.2003)(“It is axiomatic that,
without disclosure of property, it can be
neither abandoned nor administered.”);
see also, Tilley v. Anixter Inc, 332 B.R.
501, 508 (D.Conn.2005)(closure of an estate
does not result in abandonment of unsche-
duled claim); An-Tze Cheng v. K&S Di-
versified Investments, Inc., 308 B.R. 448,
459-60 (9th Cir. BAP 2004) (trustee may
reopen case to administer omitted asset);
11 US.C. § 554. Abandonment cannot oc-
cur without notice to creditors and a hear-
ing. Sierra Switchboard Co. v. Westing-
house Elec. Corp., 789 F.2d 705, 709 (9th
Cir.1986).

Il Moreover, the accrued cause of
action is property of the estate even if the
debtors were unaware of the claim when
they filed for bankruptey protection. See
Miller v. Pacific Shore Funding, 287 B.R.
47, 50 (D.Md.2002) (“Even a cause of ac-
tion that the debtor, when filing the peti-
tion, did not know the law granted belongs
to the estate.... Property of the debtor
does not escape the bankruptcy estate
merely because the debtor is unaware of
its existence.”) A later recovery on the
claim is derivative of the cause of action
and therefore also property of the estate.
In re Smith, 293 B.R. 786, 788 (Bankr.
D.Kan.2003); In re Ballard, 238 B.R. 610,
624 (Bankr.M.D.La.1999).

I To determine when a cause of ac-
tion accrues, and therefore whether it ac-
crued pre-bankruptcy and is an estate as-
set, the Court looks to state law, Cusano,
264 F.3d at 947, but it is important to
distinguish between accrual of an action
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for purposes of ownership in a bankruptey
proceeding and accrual for purposes of the
statute of lmitations. Id., citing, In re
Swift, 129 F.3d 792, 796, 798 (5th Cir.
1997). In Cusano, the Court stated:

We conclude that Cusano’s open book
account claim accrued for bankruptey
purposes to the extent that sums were
owed on that account at the time he filed
his petition. An action could have been
brought for those sums at that time.
Our coneclusion is not affected by the fact
that limitations on such an action had
not yet begun to run.

Cusano, 264 F.3d at 947. Other courts
have used Cusano’s “could have been
brought” formulation in determining when
a cause of action is property of the estate,
obviously because if a claim “could have
been brought”—or here, has been
brought—it has accrued. See, e.g., In e
Student Finance Corp., 335 B.R. 539, 546—
547 (D.Del.2005)(because it is property of
the estate under § 541(1)(a), “the trustee
of a bankrupt debtor may bring any cause
of action that the debtor could have
brought under state law as of the com-
mencement of the estate”); In re Bailey,
306 B.R. 391, 392 (Bankr.D.Col0.2004)(“In
a chapter 7 bankruptey case, any unliqui-
dated lawsuits initiated by a debtor pre-
petition (or that could have been initiated
by the debtor prepetition) become part of
the bankruptey estate. ...”).

Although the inquiry as to when an ac-
tion accrues is different from an inquiry as
to when the statute of limitations begins to
run, Cusano, supra, “it is often necessary
to look to state law on the statute of
limitations to determine when a cause of
action acerues because accrual rarely is
discussed apart from the issue of the run-
ning of the statute of limitations.” Matter
of Swift, 129 F.3d 792, 796, fn. 18 (5th
Cir.1997). The reason for this is appar-
ent—it would be a futile act to file a
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complaint before there was any claim to
pursue. In Montana, Mont.CopE ANN.
(“MCA”) § 27-2-102(1)(a) provides, “a
claim or cause of action accrues when all
elements of the claim or cause exist or
have occurred, the right to maintain an
action on the claim or cause is complete,
and a court or other agency is authorized
to accept jurisdiction of the action....”
See also Watkins Trust v. Lacosta, 2004
MT 144, 321 Mont. 432, 152, 92 P.3d 620,
(statute of limitations does not begin to
run until all elements of a claim, including
damages, have occurred). In Bergin o.
Temple, 111 Mont. 539, 111 P.2d 286,
(1941), in discussing the meaning of
“arose” for purposes of a venue statute,
the Court defined “accrued” in a manner
similar to the Ninth Circuit in Cusano
(action accrues when “[aln action could
have been brought for those sums at that
time”). In Bergin, the Montana Supreme
Court stated:

Il Thus a cause of action arises when
it springs up, originates, comes into
being, becomes operative, presents it-
self. In this connection it is equivalent to
the definition of “acerue” by the above
authority as “to come into existence as
an enforceable claim; to vest as a right;
as, a cause of action has accrued when
the right to sue has become vested.”
Obviously if a cause of action exists, if it
has matured or accrued so as to permit
suit, it would be impossible to say that
the cause of action has not yet arisen.

Bergin, 111 P.2d at 289.

I Under Montana law and under
Cusano, a claim accrues when an action
can be brought. Applying Cusano and
Bergin, where loan closings occurred pre-
petition, and a cause of action has been
filed based on pre-petition wrongdoings,
then appealed to the Montana Supreme
Court, remanded, and pursued to settle-
ment, it “would be impossible to say” that

it has not yet accrued. All the elements
were in place to bring a lawsuit against
Associates at the time the debtors signed
their loan papers at the date of their re-
spective loan closings, irrespective of
whether the debtors appreciated the legal
significance of those events. They had,
therefore accrued claims and could have
sued immediately after closing for breach
of the MCLA for the illegal fees (“points”)
charged by Associates, or for fraud or
misrepresentation by reason of Associates
holding out in the loan documents its right
to charge and collect those illegal fees.
Nothing in the similar state court decision
entered by the Honorable John W. Whelan
in Costello v. Bengficial, Montana Second
Judicial Distriet Court, Case No. DV-03-
280 (April 26, 2006), refutes the accrual,
1.e., existence, of those clams at the time of
loan closing.

Thus, Debtors’ claims accrued as of the
time that their loans closed, since the
events occurring at closing are the very
facts upon which the claims were pursued
and settled. Case law from other jurisdie-
tions supports this conclusion. In Miller
v. Pacific Shore Funding, 287 B.R. 47
(D.Md.2002), affd on other grounds, 92
Fed.Appx. 933 (4th Cir.2004), the debtors
closed on a loan, and later filed for Chap-
ter 7 protection without scheduling any
potential claim against the lenders. The
debtors were discharged and the proceed-
ing was closed. Months later, the debtors
filed a putative class action in state court
alleging violations of the Maryland Second-
ary Mortgage Loan Law (SMLL), assert-
ing that the lenders routinely charged and
collected excessive or wunauthorized fees.
The action was removed to U.S. District
Court, which held that the debtors lacked
standing to sue, because the cause of ac-
tion was the property of their closed bank-
ruptey estate. On appeal, the Fourth Cir-
cuit affirmed, in an unpublished opinion




that may be cited under 4th Cir. Local
Rule 36(c), again rejecting the borrowers’
argument that their statutory lending
claim did not accrue at closing, because
(according to debtors), it accrued anew
upon each mortgage payment:

This argument, premised solely on the
fact that he financed the disputed clos-
ing costs rather than paying them in full
at closing, misconstrues the character of
the closing fees at issue, and fails to
recognize the material distinction be-
tween interest payments and fees.

Interest payments are charged on an
ongoing basis and do not become a legal-
ly enforceable debt until they accrue.
For example, ag Plaintiffs’ counsel rec-
ognized at oral argument, if a consumer
chooses to pay off the principal of his
mortgage at an earlier date than speci-
fied in the loan agreement, a lender
would not be entitled to collect the unac-
crued future interest. The closing costs
charged here, on the other hand, even if
rolled into the loan principal, become a
legally enforceable obligation as soon as
the loan is issued. The mere fact that a
consumer decides to finance this obli-
gation is of no consequence. If a con-
sumer chooses to pay off his loan princi-
pal at an earlier date, the lender would
still be entitled to collect the unpaid
portion of the fees. Thus, regardless of
how the fees are paid-through financing
or at closing—they become a legally en-
forceable debt as of the closing date.
Accordingly, Gilbert—TIheme’s claims ac-
crued when he signed the closing docu-
ments and paid the disputed fees, even
though that payment was through the
expedient of a promissory note.

Miller v. Pacific Shore Funding, 92 Fed.
Appx. 933, 937 (4th Cir.2004)(unpub-
lished)(emphasis in original). The Mon-
tana Supreme Court has already deter-
mined, in the Wombold Appeal, that the

607

points unlawfully charged to these Debtors
were fees, rather than interest, that were
paid to Associates at closing and became a
legally enforceable and nonrefundable
charge. Accordingly, these claims accrued
at closing.

In In re Ballard, 238 B.R. 610, 619-620,
622 (Bankr.M.D.La.1999), the bankruptcy
court for the middle distriet of Louisiana
held that settlement funds for future medi-
cal expenses and for lost future earnings,
derived from a cause of action that accrued
pre-petition, were property of the estate:

It is clear that the debtor here, pre-
bankruptcy, had a legal entitlement to
make a claim for all damages, including
future medical expenses that were or
would be related to (caused by) the acci-
dent. Because of this state law legal
and/or equitable interest, the property
interest became property of the bank-
ruptcy estate.

Similarly, in Moatter of Williams, 197
B.R. 398, 402 (Bankr.M.D.Ga.1996), the
Court noted:

“A debtor’s contingent interest in fu-
ture income has consistently been found
to be property of the bankruptcy estate.
In fact, every conceivable interest of the
debtor, future, nonpossessory, contin-
gent, speculative, and derivative, is with-
in the reach of § 541.” In re Yonikus,
996 F.2d 866, 869 (Tth Cir.1993); See
also Neuton v. Danwing (In re Neuton),
922 F.2d 1379, 1382-83 (9th Cir.1990).

In a case decided under the prior Bank-
ruptey Act, the U.S. Supreme Court held
that a postpetition payment is estate prop-
erty if it is “sufficiently rooted in the pre-
bankruptey past.” Segal v. Rochelle, 382
U.S. 875, 380, 86 S.Ct. 511, 15 L.Ed.2d 428
(1966). In a case decided before Cusano,

the Ninth Circuit applied Segal under the
new Bankruptecy Code to determine that
the future and contingent “contract value”
of an insurance agent in an Appointment
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Agreement attributable to pre-filing ser-
vices was property of the estate even
though no right to collect those amounts
had accrued as of the time of filing. In re
Ryerson, 739 F.2d 1423, 1426 (9th Cir.
1984); see also Field v. Transcontinental
Ins. Co.,, 219 B.R. 115, 119 (E.D.Va.1998),
aff'd, 173 F.3d 424, 1999 WL 102052 (4th
Cir.1999)(under Segal, a cause of action
“sufficiently rooted in [Debtors’] pre-bank-
ruptey past” is property of the estate re-
gardless of whether it has accrued as of
the time of filing).

In In re Sherman, 322 B.R. 889 (Bankr.
N.D.Fla.2004), the debtor hired an attor-
ney to pursue a employment sexual
harassment claim. The debtor later filed
bankruptcy, and the estate settled the
claim for one, unallocated lump sum.
Sherman, 322 B.R. at 891. The debtor
asserted that the portion of the sum attrib-
utable to her postpetition lost future earn-
ings was not estate property. The court
disagreed on the basis that the claims
were “sufficiently rooted in the pre-bank-
ruptey past”:

“Pre-petition causes of action are part
of the bankruptcy estate and post-peti-
tion causes of action are not.” Witko v.
Menotte (In re Witko), 374 F.3d 1040,
1042 (11th Cir.2004). If claims are “suf-
ficiently rooted in the pre-bankruptcy
past,” then they will be included as
property of the estate. Id. (citing Segal
2. Rochelle, 382 U.S. 375, 86 S.Ct. 511,
15 L.Ed2d 428 (1966)(holding tax re-
funds for the previous year were proper-
ty of the estate, even though received
post-petition, because all of the predi-
cates for receiving the refunds occurred
pre-petition)). Defendant’s cause of ac-
tion against the Company was complete-
ly rooted in her pre-bankruptcy past-
nothing else had to happen in order for
her to assert her claim against it. In
her motion for summary judgment, the
Defendant admits that the cause of ac-

tion that was the basis of the settlement
accrued pre-petition. (119), but argues
that since the amount of damages for
lost future wages were partially incaleu-
lable until some time post-petition, they
cannot be included in property of the
estate.

In addition, awards for lost future
wages are based on a hypothetical fact
situation—assuming that, but for the in-
jury caused by the Company, the Defen-
dant would have continued with the
Company, earning the same amount of
money. But, of course, it is possible
that even without the Company’s bad
acts, the Defendant might have taken ill
or otherwise been unable to work.
Therefore, “what might have happened
in the future is merely a way of valuing
a pre-petition asset—the cause of ac-
tion.” Ballard, 238 B.R. at 622. ... The
harm to the Defendant was complete in
August, 2001, when she left her job,
which was before she filed for bankrupt-
¢y in October, 2001. The Defendant’s
computation of lost future earnings in-
cluded as part of the settlement with the
Company was merely placing a value on
the her pre-petition asset-the cause of
action against the Company much like
how calculating a tax refund in April is
merely placing a value on an asset that
was accrued during the prior year.

Sherman, 322 B.R. at 893.

These Wombold Debtors’ claims are
similarly “sufficiently rooted” in their pre-
bankruptey past—the loans closed and the
harm  was  actionable  prepetition.
Amounts parceled out based on calcula-
tions in administration of the settlement
fund do not change that result, even if the
calculations refer to interest that may not
even accrue if the loan is prepaid. Other
courts discussing Segal have found that




causes of action are “sufficiently rooted” in
debtor’s prebankruptey past where the
wrongdoing and redressable harm oc-
curred before or at the time of filing, even
though other damage was alleged to have
occurred postpetition. See, e.g., In re Al-
varez, 224 F.3d 1273, 1278-1279 (11th
Cir.2000)(noting that a legal malpractice
claim arose out of an attorney-client rela-
tionship established before filing, and
arose out of interactions with the lawyers
before filing).

As noted earlier, the Court has received
four written objections to the Trustees
Motion for Summary Judgment. The first
objection filed by Richard Stevens is virtu-
ally incomprehensible and appears to as-
sert that the Chapter 7 Trustee in Mr.
Richards’ bankruptey caused the Richards
to be deprived of property and rights be-
cause the Trustee failed to take action
against Associates, even though the Rich-
ards gave the Trustee no indication what-
soever that the debtors may have had a
claim against Associates. Both attorney
Mohr, on behalf of Darrell S. and Anna A.
Arensmeyer, and attorney Summers, on
behalf of Gary Bolton, rely on the case of
Milley v. Pacific Shore Funding, 287 B.R.
47, for the proposition that interest pay-
ments are charged on an ongoing basis
and do not become a legally enforceable
debt until they accrue. Counsels’ reliance
on Miller is misplaced.

In Miller, the debtors obtained a loan
from either Pacific Shore Funding or
GMAC Residential Funding Corp., which
loan closed in February of 2000. The Mil-
lers then filed a voluntary Chapter 7 bank-
ruptey on January 16, 2001. Although the
Millers did not identify any cause of action
against either Pacific Shore Funding or
GMAC-Residential Funding Corp., the
Millers did list Pacific Shore Funding as a
secured creditor in their bankruptey
schedules. The Miller’s bankruptey pro-
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ceeding was closed on April 30, 2001.
Thereafter, on January 16, 2002, the Mil-
lers and another plaintiff filed a “putative
class action” alleging that Pacific Shore
Funding or GMAC-Residential Funding
Corp. “routinely charged and collected ex-
cessive or unauthorized fees in eonjunction
with loans secured by junior mortgages on
the plaintiffs’ residences.” Miller, 287
B.R. at 49. The district court in Miller
dismissed the plaintiffs’ complaint with
prejudice, finding that the Millers, as a
result of the prior bankruptcy, lacked
standing to pursue their cause of action.
In reaching its decision, the court in Miller
reasoned:

When the Millers obtained their loan
from Pacific, they were charged all of
the fees and expenses of which they
complain. On that date, therefore, al-
most one year before they filed their
bankruptcy petition, “the legally opera-
tive facts permitting the filing of [their]
claim{ ] came into existence.” Heron,
361 Md. at 264, 761 A2d 56. Further-
more, the charges were all expressly
identified on the face of the loan docu-
ments they signed. Thus, at the closing
of the loan, the Millers also had suffi-
cient knowledge of circumstances indi-
cating they might have been harmed.
See O’Hara, 305 Md. at 302, 503 A.2d
1818. Accordingly, their cause of action
under the SMLL accrued no later than
February 22, 2000.

Therefore, the moment the Millers
filed their bankruptey petition on Janu-
ary 16, 2001, all their interests in the
instant cause of action became property
of the bankruptcy estate. Unless the
Millers can show that the claim was
exempt from the estate or abandoned by
the trustee, they have no standing to
bring or pursue it-only the trustee may
do so. See Nat'l Am. Ins. Co., 187 F.3d
at 441.
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Miller, 287 B.R. at 50-51. Not once does
the court in Miller state that interest pay-
ments are charged on an ongoing basis
and do not become a legally enforceable
debt until they accrue.

The arguments articulated by attorney
Patten in his Objection to the Trustee’s
Motion for Summary Judgment are more
palatable than the argument articulated by
attorneys Mohr and Summers. However,
Patten’s argument is not persuasive to this
Court for two reasons. First, Patten as-
serts that “[tlhe claims acecrued each and
every time [the debtors] made a payment
of unlawful points; each payment was a
new cause of action.” Patten’s statement
that each payment resulted in a new cause
of action confuses the distinetion between
the accrual of an action for purposes of
ownership in a bankruptcy proceeding and
accrual for purposes of the statute of limi-
tations. As explained in Cusano, 264 F.3d
at 948:

Cusano cannot avoid disclosing on this
bankruptey schedules a claim for an un-
paid royalties balance, which was ascer-
tainable and collectible when he filed his
petition, simply because this claim does
not accrue for statute of limitations pur-
poses until the royalties dry up or pay-
ment is refused.

The plaintiffs in the Wombold Class Ac-
tion lawsuit each had a claim for damages
on the date each individual loan was closed
because that is the date that the debtors
had an ascertainable and collectible claim
of damages equating to the “points” or
prepaid finance charges, which were deter-
mined at the inception of each of the loans,
and the premiums for credit insurance
and/or charges for other loan add-ons that
were not requested by the plaintiffs. The
facts in this case are distinguishable from
those in Cusano, where the Court conclud-
ed that “Cusano retain{ed] standing to sue

for any royalty payments coming due post-
petition.” Cusano, 264 F.3d at 948.

Finally, Patten’s argument seeks to dou-
ble credit debtors for the “points” charged
by Associates; once at the inception of the
loan and then to the extent that the points
were paid on a monthly basis. One of the
stated purposes of the settlement was to
reimburse the debtors for the points that
were added to the loan balances at the
inception of the loans. It does not appear
that the gross settlement amount of $25
million bore any connection to particular
damages. Rather, the settlement amount
was meant to bring an end to six years of
protracted litigation by providing a one-
time cash payment to Class Members ...
in exchange for the release of the Class
Members’ claims against Associates and
defenses against enforcement of their
loans. The settlement funds were ulti-
mately distributed according to the
strength of the individual claimant’s claims
against Associates.

For the reasons discussed herein, the
Court agrees with counsel for the Trustees
that the claims at issue aecrued prior to
the Defendant/Debtors’ bankruptey peti-
tion dates. Accordingly, the individual
causes of action should have been listed in
the Defendant/Debtors’ schedules. Other
than the Johnsons, the causes of action
against Associates were not listed in the
Debtor/Defendants’ bankruptey schedules
and the Trustees are not deemed to have
abandoned assets that were neither listed
nor disclosed. Finally, because the settle-
ment was in exchange for the release of
the Class Members’ claims against Associ-
ates, which claims gave rise to a cause of
action prepetition, the Court finds that the
funds held by the Clerk of the Court in the
account at First Interstate Bank must be
distributed to the Chapter 7 Trustees, who
will then disburse the proceeds in accor-
dance with the Bankruptey Code and




Rules. Pursuant to the foregoing Memo- _

randum, the Court will enter a separate
Order and Judgment providing as follows:

IT IS THEREFORE ORDERED that
the Defendant/Trustees’ Motion for Sum-
mary Judgment and Interpleader Award
of Entire Wombold Settlement Proceeds to
Bankruptey Estates filed January 29, 2007,
is GRANTED; and the Court shall enter a
separate judgment in favor of the Trustees
adjudging all settlement funds interplead-
ed into the registry of the Court as prop-

]
erty of the bankruptey estates of the De-
fendant Debtors, and the Clerk of Court is
directed to remit the funds allocated by
Class Counsel to the claims of each Defen-

dant Debtor in full to the Trustees of the
respective bankruptey estates of the De-
fendant/Debtors.

Gerald R. Velarde, Albuquerque, NM,
for Debtors.
MEMORANDUM OPINION

JAMES 8. STARZYNSKI, Bankruptcy |
Judge. 1

This matter is before the Court on briefs |
submitted by the parties in response to the ‘
In re Jimmy ARELLANO and Martha Court’s sua sponte question whether this |
Arellano, Debtors. case should be dismissed because it was |
filed before the Debtors’ previous chapter

No. 13-06-11966 SL. 7 case was closed. This is a core proceed- ‘

ing. 28 U.S.C. § 157(b)(2)(A). ‘

United States Bankruptcy Court, FACTS ;
D. New Mexico.

On May 9, 2006 Debtors filed a joint
Feb. 16, 2007. voluntary Chapter 7 case in the Distriet of
New Mexico as case 7-06-10741-SL. The
Notice of Chapter 7 Bankruptcy Case,
Meeting of Creditors, and Deadlines (“341
notice”) set the first meeting of creditors
for June 20, 2006 and fixed deadlines for
filing complaints objecting to discharge or
dischargeability of debts as August 21,
2006. The schedules indicated that Debt-
ors had approximately $128,000 of secured




