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Patten,James A. pro se.
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GeorgeRichard Pope, pro se.Weidner,Gerald J. pro se.
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Davis,Thomas J. pro se. ceeding is the “Motion for Summary Judg-

ment Interpleaderand AwardMary ofE. EntireWhitney, se.pro
Wombold Settlement Proceeds to Bank-Demers,Marco A. pro se.
ruptcy Estates” filed on 29,January 2007,

Whittaker,Susan B. pro se. by counsel for the Defendant/Trustees,
Frank Darcy Crum,A. M.Dengel, pro Josephse. Womack,V. Rich-

Samson,ard J. Kebe,William Jr.,M. RossDesmond,Michael pro se.
Richardson,P. Gary Deschenes,S. and

Williams,L.Jon pro se. Donald Torgenrud,W. Jr. This Adversary
Kathleen Diane Downing, pro se. Proceeding was oncommenced December
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FinancialAssociateswithagreementsloanaPlaintiff filed Com­2006, the5, when
(“Associ-of Montanafollowing day, CompanyThe ServicesInterpleader.inplaint

ates”) period.timeComplaint during specifieda classAmendedPlaintiff filed anthe
Class on ExhibitPlaintiff was Coun­ identifiedAll of the individualsInterpleader.in

captionedlawsuit inComplainta class action A,in to the Amendedattachedsel
Financial Servicesv. Associates the class ofWombold members ofInterpleader, were

al.,Montana, CaseInc. etCompany by the Mon-that was certifiedborrowersof
or00-888, was filed onwhichBVDNo. Classin thetana District Court Wombold

2000,2, in the MontanaOctoberabout byin more detailexplainedAction. As
Court, CascadeDistrictJudicialEighth Trustees, ofin Octoberthecounsel for

(hereinafter, Class“the WomboldCounty Ann Wom-2000, R. and ElizabethJames
Crum,Action”). Jo­Darcy M.Defendants Eighthin the Montanaan actionbold filed

Samson,Womack, RossRichard J.seph V. challenging Associ-CourtDistrictJudicial
Kebe, Jr., GaryRichardson, M.WilliamP. marketinginpracticesandpoliciesates’

Torgenrud,Deschenes, Donald W.andS. in Montana.loansmaking consumerand
in7 Panel TrusteesChapterare eachJr. 25, 2002, the stateSeptemberor aboutOn

Montana; and DefendantofDistrictthe casethecertified Wombolds’district court
StandingtheisG. DrummondRobert topersonsallto includea class actionas

District. Suchfor theChapter 13 Trustee which wasmade a loanwhom Associates
Defendants, collec­referencedhereinafter duringofin the State Montanaoriginated

Trustees”, theare Trusteestively as “the 1,1995, throughJanuaryofthe time frame
13Chapterand bank­Chaptercertain 7in 31, for Settle-Stipulation2000.December
of Mon­the Districtruptcy cases filed in ¶ B,ment, 2, p. 49.Appendix

tana.
classthegrantedcourtThe districtstate
sum-partialmotion forplaintiffs’BACKGROUND action

27, 2003, find-onmary OctoberjudgmentDebtor/Defendants, Daniel EdwardThe
the Mon-had violatedthating Associates(“Brown”),Shirley Ann BrownBrown and

(“MCLA”)Loan Acttana Consumerafiledpreviouslywho haveindividualsare
-506], allrespect toto with32-5-101[§§theproceeding inChapter bankruptcy7

1,Januaryloans fromMontana, mortgagealso secondand are PlaintiffDistrict of
31, 2000, and1995,Ac- DecemberthroughClassin Womboldmembers theclass

by Associ-on Exhibit loans mademortgagelistedThose individuals those firsttion.
JanuaryA, to Plaintiffs Amended fromattached the membersates to Sub-Class

each, pri- 1,in haveComplaint Interpleader, 1997. Associ-1, 1995, through October
1, 2006, Chapter 7 orfiled aJanuaryto the statejudgmentor oftheappealedates

theinbankruptcy proceedingChapter 13 Supremeto the Montanacourtdistrict
of Mon-the DistrictBankruptcy Court for Decembera decision enteredInCourt.

intana, class membersare also Plaintiff af-30, 2004, Supreme Courtthe Montana
Action, thusand areClassthe Wombold summary judg-district court’sfirmed the

thewith Brownsimilarly situatedpersons for athe caseand remandedrulingment
the(includingpersonsSuchDefendants. remedy to beproperof thedetermination

Browns) referenced collec-are hereinafter mem-real estate Sub-Classafforded the
tively as “the Debtors.” the MCLA.ofviolationbers for Associates’

Ser-Financialv. AssociatesSee WomboldbroughtAction wasClassThe Wombold
Inc.,Montana, MT2004Companyinto vicespersonsall who enteredofon behalf of
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397, (2004)290,325 Mont. 104 P.3d 1080 We conclude that pointsthe charged
(“WomboldAppeal”).1 on question interest;the loans in are not

is, theythat use,are not charged for theIn Appeal,the Wombold the Supreme
forbearance, or money.detention ofWombolds,Court first found that the and
Under the circumstances of this caseplaintiffs,the other class had a limited

CLA,and the provisions ofprivate right impo-of the thebringaction to suit under
fee,the sition of aSupreme computedMCLA. The flat per-Court then as a

turned its focus on whether centage loan,Associates had of the bearing no direct
violated the MCLA. To resolve this second relation to actual specificcosts of ser-
issue, Supremethe Court had to first de- performed,vices front-loaded into the
termine whether the fees and other loan, which did not constitute a charge
charges byassessed againstAssociates the for the use of the lender’s money over

plaintiffsclass action were oth-interest or time, is not pointsinterest. These are a
Court,er costs. byAs noted the Associ- charged byfee Associates for making

ates imposed chargea on thousands of the Byloan. the express language of
loans,Montana chargeswhich were re- CLA,the Associates prohibitedwas

“points”:ferred to as from charging explicitlyfees not author-
The amount of the loan was advanced to act, 32-5-103(1),§ized under MCA;the

borrower,the and Associates kept the 32-5-301(5),§ MCA. Charging the fee
points. pointsThe were added to the described, which we have points,called

owed,amount and thus principalthe bal- violates the despiteCLA Associates’
loan,ance of the upon which interest clever attempt disguiseto chargesuch

charged,was became the sum of both as interest.
points advanced,the and the amount

¶Wombold, 59,2004 229,MT at 320 Mont.and the paid simpleborrower interest on
92 P.3d 1148. Based upon the foregoing,this amount. If the loan paid early,was

Supremethe Court thatdefaulted, pointsor held thethere was no refund of the
werepoints prohibitedthat unauthorized feeshad been underupadded front.

¶Wombold,the 59,MCLA. at 104 P.3d¶Wombold, 397, 26,2004 MT at 325 Mont.
Supreme1080. The Court noted that be-290, 104 P.3d 1080. If the so-called

cause the points were “fees” and “in-not“points” interest,were no violation of the
terest”, Associates was exempt from aAssociates,MCLA would arise because as

provisionMCLA requiring a uponrefundregulated lender,a was chargeallowed to
¶Wombold,prepayment. 63,any atrate of 104 P.3dinterest that the market would

¶ Rather,Wombold, 1080.50,bear. theat loans were104 P.3d “interest-1080.
However, loans,bearing bythe Court very[which]went on to their na-find that

ture,points interest,the rather, requirewere not do not abut refund of interest
were a charged by because,fee earned,until itAssociates for mak- is interest is nei-

¶ing Wombold,the 59,loan. Wombold,at 104 ther chargedP.3d nor collected.” at
¶1080: 63, 104 P.3d Supreme1080.2 The Court

interest,1. a followingAs note of Supremethe cepled from the any2005 amendments loans
30, 2004, remand,Court's December the 2005 subjectthat were the of a lawsuit filed before

Session of the Legislature 24,Montana enacted March 2005.
various amendments to the MCLA. The

Rice,amendments were made pe-retroactive for a 2. Justice concurring specially, agreed
However,twenty years.riod of Legisla-the that Associates had violated the MCLA.How-

subsequent ever,ture made a enactment that ex- Justice Rice believed that the fees and



597

andby real estateloans were securedremediesissue ofreach thetodeclined
origination“loanAssociatespaidwhoWom-MCLA, not reachand didtheunder

aactionthe includes“points,”orbe fees”shouldthat the loansassertionbold’s
¶¶ the Montana Con-ofWombold, for violationclaimat 64-67.void.declared

Loan Act....sumercourt,the state districttoUpon remand
forsettled $25action wasthe Wombold further stated:The court

fees, netand, expenses andaftermillion planthe ofthatbelieveClass Counsel
distributed, withwereproceedssettlement fairlyin 5Sectiondescribeddistribution

plaintiffs,ofgroupsto fourapproval,court accord-Fundthe Settlementdistributes
the settlementoflargest sharewith the againstthe claimsstrength ofing to the

gov-loanssecuredto real-estategoing of the SettlementAssociates. Most
points wereon whichby the MCLAerned be-Group 1 loanstoFund is allocated

the(that is, that wasthe subclassonpaid loans isto thoseonly respectwithcause
decision).Court’sSupremethesubject of theclaim thatviablepotentiallyathere

distributiontheir allottedgroups andThe Associates shouldor thatloans are void
as follows:are summarized origi-“loantwice thepay the borrowers

million, real es-1, MCLAGroup they based“points” paid$16.5 nation fees” or
werepointswhichloans on bytate-secured foundof the MCLAthe violationon

paid; by theand affirmedcourtthe district
million, respectreal-2, non-MCLA WithGroup Supreme Court.Montana$1

points loans, haveloans on which Memberssecured 2 ClassGroupestate to
refinancingwrongfullypaid;were claims for both
insurance;creditsale ofimproperand3, 250,000, securedGroup real-estate$

and 4Groupto 3whereas, respectwithpaid;werepointsnoloans on which
improperclaimloans, only a forthere ismillion, not securedGroup 4, loans1$

less isMuchinsurance.of creditsaleby real estate.
claims,on thoselikely to be recoveredActionProposedof ClassSee Notice

successful, claim forthan on theifeven48, 50-51,B, 115.Settlement, p.Appendix
MCLA, eventuallyifofviolations the49, 112,B, 48,Notice, p.AppendixIn that

successful.court noted:the
Action Settle-Classof ProposedNoticeen-alleges that AssociatesThis action
¶ Thus,51, allB, 48,ment, 6.p.Appendixmarket-inpracticesimproperingaged

of eventsthe basissettled onwereclaimsloans, primar-making consumering and
closing-illegalofthe timeoccurring as ofinsuranceunwanted creditily by selling

improperrefinancing,wrongful andpoints,[flip-loansby refinancing[packing] and
settlement,Thecredit insurance.ofsalewithoutits fee incometo increaseping]

anythe terms ofhowever, affectdid notin-actionTheto borrowers.benefit
not ex-termwhose hadagreementloanmisrepresen-andfor fraudcludes claims

remainedmembersthose classandpired,Members.of all Classtation on behalf
ofNoticeloans.3pay theirobligated towhosecertain borrowersofOn behalf

por­appropriaterefunding thenecessity ofpermis-"points" werecharges to asreferred
loan waswhen thethose assessmentstions ofthe dif-Justice Rice reiteratedinterest.sible

Wombold,re-financed.”paid off otherwiseor“interest-bearing” loansbetweenferences
76,¶ P.3d 1080.at 104Asso-thatloans and concludedand "add-on”

of the Actby provisionstheciates was "bound ProposedNotice ofin theexplainedAs3.loans, including theapply 'add-on'which to B, 51,Settlement, p.AppendixClass Action
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Proposed Settlement, Appen-Class Action amounts attributable to the claims of such
¶B, 48, 51,p.dix Debtors,7. plus interest in the amount of

$74,620.15 30, 2006,accrued to NovemberAdministrative decisions were necessary
on those settlement amounts.to amongdivide the plain-funds individual

tiffs. The wasmoney amongallocated As forth inset an Order byentered this
2Group 1 and members based on a formu- 14, 2006,Court on December Plaintiff al-

la that took into account totalthe amounts leged in paragraph 17 of complainthis that
of and originationinterest “loan fees” or “Plaintiff cannot resolve the conflicting
“points” paid on the loans. Settlement claims, potentiallyand is exposed to incon-
amounts for 3 and 4Groups were divided sistent multiple liability due toand/or the
equally among the loans on a “per loan conflicting claims of the Trustees and the
basis.” See Notice of Proposed Class Ac- Debtors listed on Exhibit A. Accordingly,

Settlement, B,tion Appendix 48, 50-51,p. it necessaryis appropriateand that the
¶ 5. These purelywereallocations adminis- subjectfunds to conflictingthe claims be
trative; plaintiffs in groupssome shared interpleaded pursuant Bankruptcyto Rule

equally,the funds plaintiffsand in other 7022, subjectand made to the control of
groups were assigned a share based on this Court pending resolution of the con-
points and paid.interest But the mil-$25 flicting claims.” allegedPlaintiff further
lion settlement lump-sum,was a and the in paragraph complaint19 of his that “To
court approved the distribution among the facilitate Bankruptcy][the Court’s as-
four Groups on occurringbased events at sumption of control over the funds that are
or before the time the loans closed. subject to conflicting claims,the Plaintiff

arrangedhas with First Interstate Bank ofpaidAssociates the agreed-upon settle-
Missoula to ancreate interest-bearing ac-ment monies into the Wombold Settlement
count separate from the WomboldCounsel,Fund. Settle-As Class the Interpleader
ment Fund intoherein, which such inBoland,Plaintiff funds con-Thomas E. was

transferred,flict would be ifresponsible thefor Court sodistributing funds from the
orders.” Based upon foregoingWombold theSettlement Fund in andaccordance

cause,forwith theplanthe of Court orderedapproveddistribution the Plaintiffby,
subject Court,and and theto Clerk ofcontinuing Bankruptcy Ber-supervisionthe

of, McCarthy,the Montana nard F.Eighth on behalf ofJudicial District the U.S.
Court. Each Bankruptcyof Court ofthe Debtors listed on the DistrictEx- of Mon-

tana, coordinate,hibit A is a beneficiary partof to openof create and bythe
settlement of the transfer a separate,Wombold Class Action. interest bearing ac-
Collectively, 5, 2006, “Clerk,as of count inDecember the the name of Bank-U.S.
Debtors’ shares the in ruptcyof funds the Wom- Court for the District of Montana”
bold Settlement Fund with Firsttotaled Interstate Bank of Missoula for
$2,125,175.47; aggregatewhich in-sum the principal $1,948,221.13ofamount plus

$2,050,555.32cluded in principal settlement additional interest accrued to the date of

¶ 7: “Some subjectof the loans which are the loans. The does not affectSettlement the
of this openSettlement remain with CitiFi- any agreementterms of loan that is still in
nancial, Inc., is, theythat paidhave not been loan(s)existence. A Class Member whose is

purposein full. The of this Settlement is to open, loan,still obligated payremains to the
provide a paymentonetime cash to Class CitiFinancial, it,mayand Inc. enforce ac-in

exchangeMembers ... in for the release of cordance agree-with the terms of the loan
the Class againstMembers’ claims Associates ment.”

againstand defenses enforcement of their
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through-major newspapersin seventionaccountto the newthe fundsdelivery of
of theMontana. Servicethe ofnego- out Statethe termswithconsistenttermswith

proceed-in thisComplaintandFund SummonsSettlementfor the Womboldtiated
lastthefrom mail to debtors’first classaccount; any ingdisbursements viaand that

by thisaddresses,the conflict- as maintainedrepresentingaccount knownthe new
in classCourt, service via firstalongabove established withclaims referenceding

“Clerk, Bankruptcy main-asof U.S. addressesname to the last knownthe mail
of Mon-the Districtfor Classof Court for the WomboldbyClerk counseltained

oforderstana,” subject subsequentto publica-viaAction,be servicewithtogether
inthis Court. tion, practicablenoticethe bestprovided

Proceeding.thisthethatagreeactionthispartiesThe to
ofand distributionallocationappropriate andfiledhave answerspartiesSeveral

attribut-Fundsthe SettlementWombold the Plaintiffsresponse toincross-claims
A tolisted on Exhibitto the debtorsable Trustees, PlaintifftheComplaint. The

InterpleaderinComplaintAmendedthe DefendanF-Debtors, Ed-Danieltheandbybeto determinedproperlymattersare Brown,Ann WilliamShirleyandwardfiledhaveCourt, the Trusteesandthis Durand, ThomasJaszkowiak, Darleneofturnoverrequestingnumerous motions Sims, Darcy L. andSmith, TinaKeith andAction Set-the Wombold Classfunds from
Kohles, PanaThomas andD.Colleenproappearedhavedebtorstlement. Some Lunde,Hall, RobertSchafer, OlgaDarleneturnoverforthe motionsopposedandse

Stene, T. andCharlesand Teresa A.C.theopposedhaveother debtorswhile
and J.Dale L. ClaudiaKopp andHildathroughfor turnoverTrustees’ motions

A.Wheeler, attorney, Jamesthrough theirHowever, have notmany debtorscounsel.
FactsofPatten, Stipulationaentered intoturn-motions forto theresponsesfiled

Januaryonthe Courtwas filed withwhichthey opposenotover, doeither because
wasStipulation of Facts19, The2007.they may not havemotions or becausethe

asprovidesandthat datesameapprovedsettlementof thenotice and/orreceived
follows:turnover.motions forthe

in Ex-identifiedAll of the Debtors1.affordedwereall debtorsTo ensure that
Com-Plaintiffs Amended“A” to theDecem- hibitonPlaintiff filedprocess, thedue

enteredfiled hereinInterpleaderinplaintof26, 2006, for AuthorizationMotionaber
loanloans, i.e., theirexecutedtheirPublication, motion was intowhichbyService

closing,at a loancollateral documentsthat same andenteredper Ordergranted
in the Wom-defendantsthe lenderDe-the withwith Court’sIn accordancedate.4

prepetition,actionclasscourtstate2006, Order, proceed- bold26, Plaintiffcember
respective bank-i.e., they theirfiledbeforeof the Summonsserviceed to effectuate

cases.ruptcypublica-viaon all debtorsComplaintand

by Montanaentered theSettlement”in Actioninvolvedbankruptcy casesMany4. of the
2006, theJuneago, District in ofyears Eighthand Judicialclosedproceeding werethis

However, No-distributingthe Classemployedmoved. insincethe debtors have “methods
AdversaryComplaint in providedthis the bestSummons and addressesupdatingtice and

debt-only on theProceeding served notwere the circumstancespracticable undernotice
addresses, were alsobutlast knownors’ communi-reasonably calculated toand were

by coun-addresses maintainedto themailed litigation theandof theactualcate notice
ex-AsClass Action.the Womboldsel for Classto Members.”proposed settlement

Approving Class“Final Orderplained in the
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spreadsheet2. The forwarded to Defendanb-Debtors,De- 4.Neither Daniel
fendant Trustees’ undersigned bycounsel Shirley Brown,Edward Brown and Ann
Plaintiff attorneyunder of Darcycover William L. Kohles Kohles,and Colleen D.

19, 2006,Hammer’s letter of Hall,December Lunde,nor Darlene nor Olga nor
copies spreadsheetof which letter and Stene,are Robert C. Stene A.and Teresa nor
attached as AppendixAttachment C to the Charles T. Kopp Kopp,and Hilda nor Dale

Stipulation,to this sets forth the loan clos- L. Wheeler and Claudia J. Wheeler sched-
(“Date Loan”)ing date ofof each of the uled either them interest in the Wombold

loan or loans of the Debtors listed therein Class Action claim or individual claims
as produced to by againstClass Counsel Associ- the lender who were defendants in
ates, which subjectloans were to the the state court Wombold Class Action liti-

litigation,Wombold Class Action gationand inalso their bankruptcy schedules be-
sets forth bankruptcythe case number of fore their bankruptcy cases were first
each such in spread-Debtor listed that closed.
sheet which were toproduced Class Coun- Also, the Trustees and the Plaintiff en-

bysel the U.S. Trustee’s Office. Stipulationtered into a that was filed with
25,the JanuaryCourt on 2007. The Stipu-asked,3. The Court pursuantis to Fed.

lation resolves pending issues between the201, judicialR.Evid. to take notice of the
and the Plaintiff inDefendant/Trustees thefollowing pleadings, filings and orders en-

above-captioned adversary proceeding.tered into the Wombold Class Action be-
The Stipulation is designed to streamlinecourt,fore the state district which class
the procedurallycase and enable the Courtaction filings are also self-authenticating
to quicklymove more to a decision of the902,under Fed.R.Evid. and the facts estab-
merits of the competing claims of thebylished opinionthe of the Montana Su-
Debtors listed on “A”Exhibit to thepreme Court resolving interlocutoryan ap-
Amended Interpleader Complaint and thepeal partialfrom a summary judgment

to the interpleadedDefendant/Trusteesorder of the state district pre-court that
funds at inissue action. Bythis Order(a)sided over the Wombold Class Action:

26, 2007,entered January the ap-Courtbyfacts established the SupremeMontana
proved provisionsall of the Stipulation,Court’s resolution an appealof in the class
except for 2Dparagraph dealing with theaction, Wombold v. Associates Financial
fees and in $17,011.07costs the sum ofMontana, Inc.,Services Company 2004of
requested by Plaintiffs counsel. The397, 290,104MT 1080,325 Mont. P.3d and
Court will consider approval of the above(b) the First Amended Class Action Com-
fees byand costs later order.13,plaint 2002,filed March Appendix At-

A”);tachment A (“Appendix Furthermore,the Final Or- Drummond,Robert G. the
der Approving Class Action Standing Trustee,Settlement Chapter 13 has resolved

(“Final7, Order”),filed June 2006 Appen- all issues regarding turnover between him-
dix, B”);Attachment (“AppendixB the self and the Chapter 13 debtors. Consis-

Settlement,”“Stipulation for 4 therewith,Exhibit to tent Mr. Drummond filed an
Order, B,the Final Appendix 75-91;pp. “Amended Chapter 13 Trustee’s Motion to

and the Notice Proposedof Class Action Dismiss Chapter 13 Defendants” on Feb-
(“No-Settlement and Hearing 13, 2007,Settlement ruary requesting that the follow-

Proposedtice of Settlement”),Class Action ing Debtors be dismissed from this Adver-
Order,Exhibit 1 to the B,Final Appendix sary Proceeding theon basis that Mr.

pp. 48-55. Drummond, Trustee,as had determined
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EngenLori05-60671insufficientfunds werethe settlementthat
ad-bankruptcy,thereopeningjustifyto FarrellWilliam C.01-41698

newfunds, filing aandtheministering GrayRichard J.02-30426
apparentlyhasClass Counselreport.final HamptonEdward R.98-10076

ofbehalffunds onpayto outbeen directed
HightowerA.01-32126 Susanthe Debtors5:directly toDebtorsthese

L. MarakBonnie02-10670BlazierHerbert04-63141
MarquardtTammie S.03-63224Dan S. Carlson02-40566

M. MedinaRobert00-42117J. FosterMatthew99-42860
H. MerrittJack96-42154Trina Garza04-63056

Judy A. Miller04-60316Gregory02-41685 Sandra
Barbara Orr01-40789HagenEdna95-52032

PritzlM.John03-60184HayterDavid A.00-43122
RaynockPaul98-12096Keith Johnson02-41977

SampsonLloyd G.05-61535David Muniz99-51538
C. ThomasMarie00-42163MurphyRobert00-51139
J. WeidnerGeraldOsterhoudt 98-11114Rockne05-62073
R. ZaharkoDonna Roark Teresa99-20279 98-32924

Jayleen Salter02-60316 2007,13,FebruaryMr. Drummond’s
SalyersRevalie anwas, opportunity98-11260 ofafter noticeMotion

Feb-by Order enteredgrantedrespond,toSouthard02-40557 Jill
Mr. Drum-27, Consequently,ruary 2007.StanleyVickie98-42992

listed13 DebtorsChapterthemond andStordahlJohn S.01-32797
this Ad-fromdismissedbeenabove have

TooleAnnette02-41446 versary Proceeding.
Jeffrey Wohler00-41929

Trustees,interim, 7ChaptertheIn the
YagerL.Jim02-60768 2007,29,counsel, Januaryfiled onthrough

in thisrequests,Drummond alsoMr. Summary Judg-“Motion forpendingthe
2007,13, theFebruary thatfiledMotion EntireofAwardInterpleaderment and

be dismissedChapter 13 Debtorsfollowing Bank-toProceedsSettlementWombold
Proceeding on theAdversarythisfrom hearing held Janu-At aruptcy Estates”.

filed withhave beenstipulationsthatbasis statements30, 2007, the Court heardary
directing eitherBankruptcy Courtthe Sum-forpending Motiontheregarding

of the Bank-or the ClerkClass Counsel attorney StevenfromJudgmentmary
to thepay funds Debtorstoruptcy Court of theJohnson, on behalfappearedwho

Trustee, Stipula-topursuanttheand/or commentsalso heardThe CourtTrustees.
by Court6:approved thetions (attorneyA. Pattenattorneys Jamesfrom

AgrimsonDwight Defendant-Debtors,02-60359 Daniel Ed-thefor
Brown, WilliamShirley Annward andBonneyCora A.98-41594

debtors, onlyChapter 13group ofOf6. thisidentified debtorsInterestingly, of thenone5.
Medina, Merritt, OrrHightower,Hampton,A theon Exhibit todefendantslisted asare

onas defendantsidentifiedareand WeidnerInterpleader.Complaint inAmended
Complaintto the AmendedattachedExhibit A

Interpleader.in
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Jaszkowiak, Durand,Darlene Thomas Action partic-Class lawsuit was listed in a
Smith, Sims, DarcyKeith and Tina L. and schedules,ular debtor’s or debtors’ the

Kohles,D.Colleen Thomas and Pana Court will follow prior rulingits in John-
Schafer, Hall, Lunde,Darlene Olga son,Robert and deny particularthe motion for

Stene,C. and Teresa A. Charles T. and turnover.
KoppHilda and Dale L. and Claudia J.

30,Following January 2007,the hearing,Wheeler), Caughron RandyR. Clifton and
31,the Court entered an JanuaryOrder onWinner. The testimonyCourt also heard

2007, denying an Amended Motion forWortman,from Leonard and Carole Chris-
11,Class Certification filed Decembertopher and Debra Shea and Richard Ste-

2006, by attorney Patten on behalf of thevens, all pro se Defendant-Debtors.
Defendant-Debtors, Daniel Edward and

30, 2007,parties JanuaryThe at the Shirley Ann Brown and all similarlyothers
hearing agreed dispositionthat of the situated. The partiesCourt also advised
pending SummaryMotion for Judgment theyin interest that through Friday,had

governwill Adversaryresolution of this 9, 2007,February to file in opposi-briefs
Proceeding pendingand the motions for tion to the Trustees’ Motion Summaryfor

byturnover filed Chapterthe 7 Trustees Judgment.
in Chaptervarious 7 bankruptcy cases.7

The Court has received four separateThe Court at juncturewould note this that
objectionswritten to the Trustees’ Motionone of the Trustee’s motions for turnover

Summary Judgment.for The written ob-15,was heard on November 2006. See In
(1)jections by:were filedJohnson, Richard Ste-re Case Number 03-60911-7. In

vens, se; (2)pro attorneyJohnson, John L. Mohr onthe Court entered a Memoran­
behalf of ArensmeyerDarrel S. and Anna23,dum of Decision Januaryand Order on

(3)A.2007, Arensmeyer; attorney Jamesdenying the A.requesttrustee’s for
Herman,Patten on behalf of Kennethturnover on the J.basis that because the

Herman, Petti,Claudette F. Beverlydebtors had G.disclosed the existence of the
Kirchner,Marsha L.class action against Bailey,lawsuit Donald Mar-Associates at

garetB, Bailey, Chamberlain,line Larry33 of Schedule Gloriathe Trustee was
Chamberlain, Brown,deemed to have technically ShirleyDanielabandoned

554(c). Brown, Durand,such Hall,§asset under 11 DarleneU.S.C. In re Darlene
Johnson, (Bankr.D.Mont.­ Jaszkowiak,361 B.R. Lunde,903 William Olga Thomas
2007). Smith,upon Stene,Based by Stene,statements made Robert Theresa

Trustees,the it appears that Kopp, Wheeler,Johnson was Charles Hilda Kopp, Dale
onlythe bankruptcy Wheeler, Sims,associated with Claudia Sims,this Keith Tina

Adversary Proceeding Kohles,where the Kohles,debtors Colleen Darcy L. Thomas
disclosed the of Schafer; (4)existence the class action Schafer and Pana and attor-

However,lawsuit in their schedules.8 if neyit Amber Summers Garyon behalf of
light,comes to while the is enteringCourt Bolton. respondThe time to to the Defen-

separate on pendingorders the motions Motion for Summary Judg-dant/Trustees’
for turnover filed in the Chapterindividual expiredment has and the matter readyis

cases,7 bankruptcy that the Wombold of carefullydecision. After considering all

Trustee,According Chapter cases,7. to the many13 all 8. In of the listed the class action
Chapterturnover lawsuitmotions in the was not disclosed13 cases because the bank-

filed, closed,ruptciesby priorhave were andstipulation.been resolved to the
date the class action lawsuit was filed.
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ofin eitherproductionofease, 56’s burdenthein thispleadingsandfactsthe
First, maymoving partytheways.Defen-of twoin favor thefindsCourt

negatesDe-of evidence thatThis Memorandum affirmativesubmitdant/Trustees.
findings of nonmovingthe Court’sforth of thecision sets an essential element

law.of Second, moving partyfact and conclusions theclaim.party’s
that theto the Courtmay demonstrate

DISCUSSION evidence insuffi-nonmoving party’s is
Fed.bygovernedisSummary judgment ofan elementto establish essentialcient

7056, incorporat-RuleP. 7056.R. BaNKR. claim.nonmoving party’sthe
56(c), states that sum-P.ing Fed. R. Civ.

Catrett, 317,477 U.S. 330-v.Corp.Celotexforth-be renderedjudgment “shallmary
2557,2548, L.Ed.2d 26534, 91106 S.Ct.answerspleadings, depositions,if thewith

dissent.) (Citations(Brennan(1986) omit-file,onand admissionsinterrogatories,to
ted). Marine Ins.Fire &See also Nissanaffidavits, any,if showwith thetogether

Inc., 210Co., Companies,Ltd. v. Fritzanyas togenuine issuethat there is no
(9th Cir.2000) (discuss-1099, 1102-06F.3dmoving party isthat thefact andmaterial

withstanding summaryforinglaw.” burdensa matter ofjudgmentto asentitled
summary judgment judgment).of aproponent“The

thatheavy showburden tomotion bears a thesummary judgment,seekingWhen
warranting dis-factsdisputedare nothere identify thoseinitiallymustmoving party

the law withoutcase onposition of the
Courtbefore theof the recordportionsYounie),(InGonya rev.trial.” Younie

ofan absenceit believes establishwhich1997)(9th367, Cir.BAP211 B.R. 373
Serv., v. Pa­Inc.fact.material T.W.Elec.Aquaslidev.Grzybowski(quoting
Ass’n., F.2d809Elec. Contractorscific(In “N” DiveCorp. Aquaslidere“N” Dive

Cir.1987).(9th movingIf626, the630(9th545, Cir.547Corp.), 85 B.R.
burden, thecarries itsadequatelypartyBAP1987)). thisin whichmannerThe

mustsummary judgmentparty opposingpartydepends on whichprovenisburden
showing thatfactsforth specific“setthenorclaimparticularon athe burdenhas

Kaiserfor trial.”genuinea issueistheretrial.at the time ofdefense
Moore, Inc.,&Corp. v. FischbachCementthe burdenparty will bearmovingIf the

(9th Cir.1986), cert.1100, 1103-04793 F.2dtrial, party mustat thatpersuasionof
435,949, 93denied, 107 S.Ct.479 U.S.evi-credibleits motion withsupport

(1986); P.FED. R. CIV.384L.Ed.2dspeci-any of the materialsusingdence—
56(e). WyleS.also FrederickSee Prof'l.56(c) itentitlein Rule wouldfied —that

604,Texaco, Inc., 608F.2d764Corp. v.if notverdict controvertedto a directed
Cir.1985) (“the affir­(9th opponent mustshowingan affirmativetrial.at Such

of facta material issuematively show thatto theproductionofthe burdenshifts
is, oppo­That thedispute”).inremainsrequiresthe motion andopposingparty

ofexistencethe “merecannot assertnentevidentiaryproduceeither topartythat
thedispute betweenalleged factualsomeexistencethematerials demonstratethat

Inc.,Lobby,Libertyv.Andersonparties.”to sub-for orissue” trial“genuineof a
2510,2505,247-48,242, 106 S.Ct.477 U.S.additionalrequestingmit an affidavit

(1986). Moreover, “[a]20291 L.Ed.2dofIf burdendiscovery. thetime for
maysummary judgmentparty opposingon the non-trial would bepersuasion at

credibility of thethesimply questionnotmoving forparty, partythemoving
judgment.”summarytoRule movant foreclosemay satisfyjudgmentsummary
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Prods., Oskar,Far Out Inc. v. 247 summary judgmentF.3d Court on purelyis le-
(9th Cir.2001).986, 997 thus,gal dispositionand of matterthis on

summary judgment appropriate.isgenuineTo demonstrate that a factual
exists, objectorissue producethe must The class action settlements awarded

affidavits which are based on personal Chapterthe 7 debtors named in this Ad-
knowledge and the facts set forth therein versary Proceeding are assets of the re-
must be in Aqua­admissible evidence. spective Chapter bankruptcy7 estates:
slide, 85 B.R. at All547. reasonable doubt Section 541 propertydefines of the

genuineas to the existence of issues of bankruptcy estate legalto include “all or
material fact must be againstresolved the equitable interests of the in prop-debtor
moving party. Liberty Lobby, 477 atU.S. erty as of the commencement of the
247-48, However,106 S.Ct. at 2509. 541(a)(1).§case.”
“[disputes over irrelevant or unnecessary

Folks, (9th378,In re 211 B.R. 384 Cir.preclude grantfacts will not a summaryof
BAP1997).Serv.,judgment.” T.W.Elec. 809 F.2d at

Therefore, assets of the estate(citing Liberty 248,630 Lobby, 477 U.S. at
properly any2510). include of the debtors’ causes106 S.Ct. at “A ‘material’ fact is

Klein, 936,of actions. Cusano v. 264 F.3done that is relevant to an element of a
(9th Cir.2001);945 see also United Statesclaim or defense and whose existence

Pools, Inc.,Whiting 198,v. 462 U.S. 205 n.might affect the outcome of the suit. The
9, 2309, 9,103 S.Ct. 2313 n. 76 L.Ed.2d 515materiality of a fact byis thus determined

(1983)n. (Citing9 to comments made inthe governingsubstantive law the claim or
the House and Senate Reports on thedefense.” Id.

Code,Bankruptcy scope“[t]he of thisIf a rational trier mightof fact resolve
541(a)(1)paragraph [§ is broad. It in­]disputes raised during summary judgment

cludes all kinds of property, includingproceedings in favor nonmoving par­of the
tangible intangibleor property, causes ofty, summary judgment must be denied.

(see Bankruptcy 70a(6)),§action Act andServ., 630;T.W.Elec. 809 F.2d at Matsu­
all other forms of property currently speci­shita Elec. Indus. Co. v. Zenith Radio

infied section 70a of Bankruptcythe Act.574,Corp., 587, 1348,475 U.S. 106 S.Ct.
H.R.Rep. 95-595, p. (1977);No. S.Rep.367(1986).1356, Thus,89 L.Ed.2d 538 the

95-989, p. (1978),No. 82 Cong.U.S.CodeinquiryCourt’s ultimate is to determine
1978,& 5868, 6323.”);pp.Admin.News Inwhether “specificthe byfacts” set forth

Moore, 924,re 110 B.R. 925-926the nonmoving party, alongviewed with
(Bankr.C.D.Cal.1990)(lender liability actionundisputedthe background or contextual
by againstdebtor bank property);is estatefacts, are such that a rational or reason­
Gandy Co.,v. Peoples Bank and Trust 224jury mightable return a inverdict its

(S.D.Miss.1998)(debtor’s340,B.R. 345 law­favor based on that evidence. T.W.Elec.
suit, instituted discharge,after based onServ., 809 F.2d at 631. In the absence of
allegedly unlawful premiumsinsuranceany disputed facts,material inquirythe
and interest in pre-bank-­connection with ashifts to moving partywhether the is enti­
ruptcy loan, was estate property).Celotex,judgmenttled to as a matter of law.

323,77 U.S. at 106 atS.Ct. 2552-53.4­ If the cause of action accrued
No material disputedfacts are with prior date,re- to a petitiondebtor’s it anis

gard particularto the matter at issue on Cusano,asset that must be scheduled.
summary judgment. The issue before the 264 atF.3d 947. passUnscheduled claims
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bankruptcyin aownershipabandoned, ofpurposesforare notandthe trusteeto
theofpurposesaccrual forInc., andTimber, proceeding199 B.R.Quabbinv.Welsh

Id., reciting, Inlimitations.(D.Mass.1996), though the statute ofeven224, 229
(5th796,792, Cir.­798F.3dSwift,confirmed. 129planthe isoris closedestate

Services, 1997). Cusano, the stated:In CourtFamily Financialv. FirstDixon
(S.D.Miss.2002),173, abro­181276 B.R. open bookthatconclude Cusano’sWe

Mississip­Reed v.grounds,on othergated, bankruptcyforaccruedclaimaccount
Co., 299 B.R.Ins.Bureau Mut.pi Farm werethat sumsto the extentpurposes

that,(S.D.Miss.2003)(“It axiomaticis804 he filedat the timethat accountonowed
it becanproperty,ofdisclosurewithout could have beenAn actionpetition.his

administered.”);norabandonedneither at that time.sumsbrought for those
Inc., B.R.also, 332Tilley v. Anixtersee factby thenot affectedisconclusionOur

(D.Conn.2005)(closure of an estate501, 508 hadan actionon suchthat limitations
of unsche­inresult abandonmentdoes not to run.yet begunnot

Di­claim); v. K&SChengAn-Tzeduled Cusano, Other courtsat 947.264 F.3d
448,Investments, Inc., 308 B.R.versified have beenused Cusano’s “couldhave

2004) (trustee(9th mayBAP459-60 Cir. determiningin whenbrought” formulation
asset);omittedadministercase toreopen estate,of thepropertyiscause actiona of

oc­cannot§ Abandonment11 554.U.S.C. haveif “coulda claimobviously because
and a hear­towithout notice creditorscur here, beenhasbrought”been —orWesting­Co. v.ing. Sierra Switchboard See, In ree.g.,has accrued.brought —it(9th705, 709F.2dCorp., 789Elec.house 539, 546-B.R.Corp., 335FinanceStudent

Cir.1986). (D.Del.2005)(because ofpropertyit is547
ofMoreover, causeaccruedthe 541(l)(a), “the trustee§underthe estate

theeven ifof estatepropertyis theaction any causemay bringbankrupt debtorof a
the claimunaware of whenweredebtors havecouldthat the debtoractionof

Seeprotection.forthey bankruptcyfiled com-of thelaw asstatebrought under
B.R.Funding, 287v. Shore estate”);Miller Bailey,reInof themencementPacific

(“Even ac­(D.Md.2002) a cause of47, (Bankr.D.Colo.2004)(“In50 391, 392B.R.306
debtor, peti­thefilingthe whention case, unliqui-that anybankruptcy7chaptera

belongsgrantedtion, know the lawdid not by pre-a debtorinitiateddated lawsuits
of the debtorPropertyestate.... (orto the initiatedcould beenthat havepetition

bankruptcy estateescapenot thedoes part ofbecomeprepetition)by the debtor
ofis unawarethemerely ”).because debtor bankruptcy estate....the

existence.”) therecovery onA laterits an ac-to wheninquirythe asAlthough
the cause of actionofclaim is derivative inquiryan asfromis differenttion accrues

of theproperty estate.alsoand therefore begins toof limitationsthe statuteto when
(Bankr.­786,Smith, 788293 B.R.In re necessaryCusano, “it oftenrun, supra, is

610,Ballard, B.R.D.Kan.2003); 238In re the statute oflaw onstateto look to
(Bankr.M.D.La.1999).624 ofa causeto determine whenlimitations

rarely isbecause accrualaction accruesac­a cause ofwhenTo determine
run-of thethe issueapart fromac­ discussedaccrues, whether itand thereforetion

Matterof limitations.”statutening of thean as­and is estatepre-bankruptcycrued
(5th796,792, fn. 18Cusano, 129 F.3dlaw, Swift,stateset, looks toCourtthe of

Cir.1997). appar-isthisThe reason for947, toimportantit isbutat264 F.3d
act to file aabe futileent—it wouldof an actionaccrualdistinguish between
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complaint anybefore there was claim yetto it has not accrued. All the elements
Montana,pursue. In Mont.Code ANN. placewere in bring againstto a lawsuit

(“MCA”) 27~2-102(l)(a)§ provides, “a Associates at the time signedthe debtors
claim or cause of action accrues when all paperstheir loan at the date of their re-
elements of the claim or cause exist or spective closings,loan irrespective of

occurred,have rightthe to maintain an whether appreciatedthe debtors legalthe
action on the claim or complete,cause is significance had,Theyof those events.
and a agencycourt or other is authorized therefore accrued claims and could have

”accept jurisdictionto of the action.... immediatelysued after closing for breach
Lacosta,See also Trust v.Watkins 2004 of illegalthe MCLA for the (“points”)fees

¶144, 432, 52, 620,MT 321 Mont. 92 P.3d by Associates,charged or for fraud or
(statute of limitations begindoes not to misrepresentation by reason of Associates

claim,run until all elements of a including holding out in the loan rightdocuments its
occurred).damages, have In Bergin v. chargeto illegaland collect those fees.

539,Temple, 111 286,Mont. 111 P.2d Nothing in the similar state court decision
(1941), discussingin meaningthe of byentered the Honorable John W. Whelan

purposes statute,“arose” for of a venue in Beneficial,Costello v. Montana Second
the Court defined “accrued” in a manner Court,Judicial District Case No. DV-03-
similar to the Ninth inCircuit Cusano 26, 2006),(April accrual,280 refutes the
(action accrues when action“[a]n could i.e., existence, of those clams at the time of

broughthave been for those sums at that closing.loan
time”). Bergin,In the Montana Supreme

Thus, Debtors’ claims accrued as of theCourt stated:
closed,time that their loans since the

Thus a cause of action arises when events occurring closingat veryare the
springsit up, originates, comes into uponfacts which the claims pursuedwere
being, becomes operative, presents it­ and settled. jurisdic­Case law from other
self. In equivalentthis connection it is to supportstions this conclusion. In Miller
the definition of by“accrue” the above v. Shore Funding, 287 B.R. 47Pacificauthority as “to come into existence as (D.Md.2002), grounds,on other 92aff'dclaim;an enforceable to a right;vest as (4th Cir.2004),Fed.Appx. 933 the debtors
as, a cause of action has accrued when loan,closed on a and later filed for Chap­

rightthe to sue has become vested.” protectionter 7 without scheduling any
ifObviously exists,a cause of action if it potential claim against the lenders. The

has matured or accrued permitso as to debtors dischargedwere and proceed­the
suit, it impossiblewould be sayto that ing later,was closed. Months the debtors
the cause of yetaction has not arisen. putativefiled a class action in state court

Bergin, 111 P.2d at 289. alleging violations of Marylandthe Second­
Under Montana arylaw and under Mortgage (SMLL),Loan Law assert­

Cusano, a claim accrues an ingwhen action that the lenders routinely charged and
can brought.be Applying Cusano and collected excessive or unauthorized fees.
Bergin, closingswhere loan pre-­occurred The action was removed to U.S. District
petition, and a Court,cause of action has been which held that the debtors lacked
filed based on pre-petition sue,wrongdoings, standing to because the cause of ac­
then appealed to the SupremeMontana tion was the property of their closed bank­
Court, remanded, pursuedand to settle­ ruptcy estate. appeal,On the Fourth Cir­
ment, it impossible“would be say” affirmed,to that cuit in an unpublished opinion
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Debtorsunlawfully charged to thesepoints4th Localcited under Cir.maythat be
interest,fees, than that werewere rather36(c), again rejecting the borrowers’Rule

closingat and became apaid to Associatesstatutory lendingtheirargument that
and nonrefundablelegally enforceableclosing,at becausedid not accrueclaim

Accordingly, these claims accruedcharge.debtors), it accrued anew(according to
at closing.mortgage payment:upon each

Ballard, 610, 619-620,In In re 238 B.R.thepremised solely onargument,This
(Bankr.M.D.La.1999), bankruptcythe622disputedthe clos-fact that he financed

of Louisianacourt for the middle districtin fullpayingthan theming costs rather
futurethat settlement funds for medi-heldthe character ofclosing,at misconstrues

earnings,futureexpensescal and for lostissue,at and fails toclosingthe fees
a of action that accruedderived from causebe-recognize the material distinction

propertywere of the estate:pre-petition,fees.paymentsinterest andtween
here, pre-It is clear that the debtoranpayments chargedare onInterest

legalhad a entitlement tobankruptcy,legal-and do not become aongoing basis
damages, includinga claim for allmaketheyuntil accrue.ly enforceable debt

that were orexpensesfuture medicalrec-example,For as Plaintiffs’ counsel
(caused by) the acci-be related towouldargument,at oral if a consumerognized

legalBecause of this state lawdent.pay principaloff the of hischooses to
interest,equitable propertytheand/orspeci-at an earlier date thanmortgage
propertybecame of the bank-interestagreement,in the loan a lenderfied

ruptcy estate.unac-not entitled to collect thewould be
Williams, 197Similarly, in Matterclosingfuture interest. The costscrued of

(Bankr.M.D.Ga.1996),398, 402 thehand, B.R.here, ifon the other evencharged
Court noted:principal,the become arolled into loan

incontingentas soon as interest fu­legally obligationenforceable “A debtor’s
consistentlymere fact that a has been foundthe loan is issued. The ture income

property bankruptcyto finance this obli- of the estate.consumer decides to be
fact,If a of theconsequence. everyof no con- In conceivable interestgation is

debtor, future, contin­princi- nonpossessory,off his loanpaysumer chooses to
derivative,date, with­the lender would and ispal gent, speculative,at an earlier

Yonikus,unpaid §the 541.” In rebe entitled to collect in the reach ofstill
(7th Cir.1993);Thus, 866,regardless of F.2d 869 Seeportion of the fees. 996

(In Neuton),financing Danning repaid-throughfees are Neuton v.how the also
Cir.1990).(9th1379,closing they legallybecome a en- F.2d 1382-83or at 922—

closing date.debt as of theforceable Bank-priorunder theIn a case decided
claims ac-Accordingly, Gilbert —Iheme’s Act, Supremethe Court heldruptcy U.S.

closingthe docu-signedcrued when he prop-is estatepostpetition paymentthat a
fees, evenpaid disputedand thements pre-in theerty “sufficientlyif it is rooted

throughthat was thethough payment Rochelle,Segal v. 382bankruptcy past.”
note.promissoryof aexpedient 511,375, 380, 15 L.Ed.2d 42886 S.Ct.U.S.

Cusano,(1966). In a case decided beforeFunding, 92 Fed.­v. ShoreMiller Pacific
(4th theapplied Segal under933, Cir.2004)(unpub­ the Ninth Circuit937Appx.

thatBankruptcy to determinein The Mon­ new Codelished)(emphasis original).
value”contingentfuture and “contractalready deter­ theSupremetana Court has

Appointmentin anagentof an insurancemined, Appeal,in that thethe Wombold
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Agreement attributable pre-filingto ser­ tion that was the basis of the settlement
vices was property of the estate even (119),pre-petition.accrued arguesbut
though rightno to collect those amounts that damagessince the amount of for
had accrued as of filing.the time of In re lost future wages partiallywere incalcu-

(9th1423,Ryerson, 739 F.2d 1426 Cir.­ until post-petition,lable some time they
1984); see also Field v. Transcontinental cannot be in propertyincluded of the

Co., 115, (ED.Va.1998),Ins. 219 B.R. 119 estate.
aff'd, (4th424,173 F.3d 1999 WL 102052
Cir.1999)(under Segal, a cause of action
“sufficiently in pre-bank-­ addition,rooted [Debtors’] In forawards lost future
ruptcy past” propertyis of the estate re­ wages are hypotheticalbased on a fact
gardless of whether it has accrued as of that,assuming but in-for thesituation —

filing).the time of jury bycaused Company,the the Defen-
dant would have continued with theSherman, (Bankr.­In In re 322 B.R. 889
Company, earning the same amount ofN.D.Fla.2004), the andebtor hired attor­
money. But, course,of it possibleisney pursueto a employment sexual
that even without the Company’s badharassment claim. The debtor later filed
acts, mightthe Defendantbankruptcy, have taken illand the estate settled the

one, orclaim for otherwise been unableunallocated to work.lump sum.
Sherman, Therefore,322 B.R. “what might happenedat 891. The havedebtor

portionasserted that the in merely wayof the sum attrib­ the future is a valuingof
postpetitionutable to her pre-petitionlost future earn­ a asset—the cause of ac-

ings property.was not estate Ballard,The court tion.” 238 B.R. at 622.... The
disagreed on the basis that the claims harm to the Defendant completewas in

“sufficientlywere pre-bank-­rooted in the 2001,August, job,when she left her
ruptcy past”: which was before she bankrupt-filed for

“Pre-petition of partcauses action are cy October,in 2001. The Defendant’s
of bankruptcythe estate post-peti-and computation of lost future earnings in-
tion causes of action are not.” Witko v. partcluded as of the settlement with the

(In Witko), 1040,Menotte re 374 F.3d Company merely placingwas a value on
(11th Cir.2004).1042 If claims are “suf- pre-petitionthe her asset-the cause of

ficiently rooted in the pre-bankruptcy againstaction the Company much like
past,” theythen will be included as calculatinghow a tax in Aprilrefund is
property of the (citingestate. Id. Segal merely placing a value on an asset that

Rochelle, 375, 511,v. 382 U.S. 86 S.Ct. was during prior year.accrued the
15 L.Ed.2d 428 (1966)(holding tax re-

Sherman, 322 B.R. at 893.previous yearfunds for the proper-were
These Wombold Debtors’ claims arety estate,of the even though received

similarly “sufficiently rooted” in pre-thempost-petition, because all of predi-the
bankruptcy past loans closed andcates for thereceiving the refunds occurred —the
harm waspre-petition)). prepetition.actionableDefendant’s cause of ac-

parceledAmountsagainsttion the out based onCompany complete-was calcula-
ly in tions inrooted her administration of thepre-bankruptcy past- settlement
nothing happen result,else had to in fund changeorder for do not that even if the
her to assert againsther claim it. In calculations mayrefer to thatinterest not
her motion for summary judgment, the even accrue if prepaid.the loan is Other
Defendant admits that the cause of ac- discussing Segalcourts have found that
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30,April 2001.ceedingin was closed on“sufficiently rooted”areof actioncauses
16, 2002,Thereafter, Mil-January thethe onpast whereprebankruptcydebtor’s

“putativeaplaintiffharm oc­ and another filedand redressable lerswrongdoing
Pacificfiling, allegingeven action” that Shoreat the time of classcurred before or

Fundinghavedamage alleged Fundingwas to or GMAC-Residentialthough other
See, “routinely charged and collected ex-e.g., Corp.In re Al­postpetition.occurred

(11th1273, conjunctioninvarez, or unauthorized fees224 F.3d 1278-1279 cessive
malpractice by junior mortgagessecured onCir.2000)(noting legalthat a with loans

Miller,rela­ residences.” 287attorney-client plaintiffs’of an theclaim arose out
court in Millerfiling, and B.R. at 49. The districttionship established before

lawyers plaintiffs’ complaintthe the without of interactions with dismissedarose
Millers, afinding that the asfiling). prejudice,before

prior bankruptcy,the lackedresult ofearlier, has receivedAs noted the Court
their cause of action.standing pursuetoobjections to the Trusteesfour written

decision, inthe court MillerreachingIn itsSummary Judgment. The firstforMotion
reasoned:by is virtu-objection filed Richard Stevens

their loanappearsand to as- the Millers obtainedally incomprehensible When
Pacific, charged all oftheyin Mr. from wereChapterthat the 7 Trusteesert

theyexpensesthe fees and of whichbankruptcy caused the RichardsRichards’
date, therefore, al-complain. On thatproperty rightsof and be-deprivedto be

theyyeartake action one before filed theirthe Trustee failed to mostcause
Associates, opera-bankruptcy petition, legallythe Rich- “thethoughevenagainst

permitting filing [their]facts the ofgave the Trustee no indication what- tiveards
Heron,may have had a came into existence.”]that the debtors claim[soever

264,attorney at 761 A.2d 56. Further-Associates. Both 361 Md.againstclaim
more, expresslyallMohr, chargesand Anna A. the wereon behalf of Darrell S.

Summers, on on the face of the loan docu-Arensmeyer, attorneyand identified
Thus,Bolton, they signed. closingat theGary rely on the case of mentsbehalf of

loan, also had suffi-Funding, 287 B.R. of the the MillersMiller v. ShorePacific
47, knowledge of circumstances indi-proposition pay-the that interest cientfor

harmed.ongoing cating they mightbasis have beenchargedments are on an
O’Hara, 302,at 503 A.2dlegallybecome a enforceable See 305 Md.and do not

actionAccordingly,reliance their cause oftheyuntil accrue. Counsels’ 1313.debt
thanthe accrued no latermisplaced.is under SMLLon Miller

22,February 2000.Miller, obtained a loanIn the debtors
Therefore, moment the MillersFunding or thefrom either Pacific Shore

bankruptcy petition on Janu-which filed theirFunding Corp.,ResidentialGMAC
16, 2001, all interests in thearyThe Mil- theirFebruaryin of 2000.loan closed

propertycause of action becamevoluntary Chaptera 7 bank- instantlers then filed
the16, bankruptcythe of the estate. UnlessJanuary Although2001.ruptcy on

that the claim wasof action Millers can showidentify anynot causeMillers did
byor abandonedFunding exemptor from the estatePacific Shoreagainst either

trustee, standing totheythe have noFunding Corp., theGMAC-Residential
maypursue it-onlyor the trusteeFunding bringPacific as aMillers did list Shore

Co., F.3dNat’l Am. Ins. 187bankruptcyin do so. Seecreditor theirsecured
441.bankruptcy pro- atThe Miller’sschedules.
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Miller, 287 B.R. at 50-51. Not once any royalty paymentsdoes for coming post-due
Cusano,the in pay- petition.”court Miller state that interest 264 atF.3d 948.

chargedments an ongoingare on basis Finally, argumentPatten’s seeks to dou-
and a legallydo not become enforceable “points”ble credit debtors for the charged

theydebt until accrue. Associates;by inceptiononce at the of the
loan and then to the extent that pointstheargumentsThe by attorneyarticulated

paid monthlywere on a basis. One of theObjectionPatten in his to the Trustee’s
purposesstated of the settlement was toSummary JudgmentMotion for are more

reimburse the pointsdebtors for the thatpalatable argument bythan the articulated
were added to the loan balances at theHowever,attorneys Mohr and Summers.
inception of the loans. It appeardoes notargumentPatten’s persuasiveis not to this
that grossthe settlement amount of $25First,Court for two reasons. Patten as-

anymillion particularbore connection toserts that claims accrued each and“[t]he
Rather,damages. the settlement amountevery time payment[the debtors] made a

was meant to anbring yearsend to six ofpoints;of unlawful each payment was a
protracted litigation by providing a one-new cause of action.” Patten’s statement

paymenttime cash to Class Members ...paymentthat each inresulted a new cause
exchangein for the release of the Classof action confuses the distinction between

againstMembers’ claims Associates andthe accrual of an purposesaction for of
againstdefenses enforcement of theirin aownership bankruptcy proceeding and

loans. The settlement funds were ulti-purposesaccrual for of the statute of limi-
mately distributed according to theCusano,explainedtations. As in 264 F.3d
strength of the individual claimant’s claimsat 948:
against Associates.

Cusano cannot disclosingavoid on this
herein,For the reasons discussed thebankruptcy schedules a claim for an un-

agreesCourt with counsel for the Trusteesbalance,paid royalties which was ascer-
that the claims at issue accrued prior totainable and collectible when he filed his
the bankruptcy peti-Defendant/Debtors’petition, simply because this claim does
tion dates. Accordingly, the individualnot accrue for statute of pur-limitations
causes of action should have inbeen listedposes royaltiesuntil the dry up or pay-
the schedules. OtherDefendant/Debtors’ment is refused.

Johnsons,than the the causes of action
plaintiffsThe in the Wombold Class Ac- against Associates were not listed in the

tion lawsuit each had a claim damagesfor bankruptcy schedulesDebtor/Defendants’
on the date each individual loan was closed and the Trustees are not deemed to have
because that is the date that the debtors abandoned assets that were neither listed
had an ascertainable and collectible claim nor disclosed. Finally, because the settle-

damagesof equating “points”to the or ment was in exchange for the release of
prepaid finance charges, which were deter- the Class againstMembers’ claims Associ-

loans,mined at inception ates,the of each of the gavewhich claims rise to a cause of
premiumsand the for credit prepetition,insurance action the Court thatfinds the

charges for other loan add-ons that byfunds held theand/or Clerk of the Court in the
not requested bywere the plaintiffs. The account at First Interstate Bank must be
infacts this case are distinguishable Trustees,from Chapterdistributed to the 7 who

Cusano,inthose where the Court conclud- proceedswill then disburse the in accor-
ed that standing“Cusano retain[ed] to sue dance with Bankruptcythe Code and
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Memo-foregoingthetoPursuantRules.
separateawill enterrandum, Courtthe

as follows:providingJudgmentOrder and

thatORDEREDIT IS THEREFORE
Sum-Motion forthe Defendant/Trustees’

AwardInterpleaderandmary Judgment
toProceedsSettlementof Entire Wombold

2007,29,JanuaryfiledBankruptcy Estates
aenterGRANTED; shalland the Courtis

of the Trusteesinjudgment favorseparate
interplead-fundsall settlementadjudging

prop-asof the Courtregistryinto theed
De-of thebankruptcy estateserty of the

isDebtors, of CourtClerkand thefendant
byfunds allocatedremit thetodirected

Defen-of eachto the claimsCounselClass
of thein full to the Trusteesdant Debtor

the De-ofbankruptcy estatesrespective
fendant/Debtors.

NM,Velarde, Albuquerque,R.Gerald
Debtors.for

OPINIONMEMORANDUM

STARZYNSKI, BankruptcyS.JAMES
Judge.

on briefsCourtbefore theThis matter is
theresponse toby partiesthe insubmitted
thiswhetherquestionspontesuaCourt’sandJimmy MarthaARELLANOIn re it wasbecausedismissedshould becaseArellano, Debtors.

chapterpreviousDebtors’thebeforefiled
proceed-a coreThis iswas7 case closed.SL.No. 13-06-11966

157(b)(2)(A).§28ing. U.S.C.
Court,BankruptcyStatesUnited FACTS

Mexico.D. New
jointa9, filedDebtorsMay 2006On

ofin the District7 casevoluntary Chapter16,Feb. 2007.
The7-06-10741-SL.as caseMexicoNew

Case,Bankruptcy7ChapterofNotice
(“341Creditors, Deadlinesof andMeeting

notice”) meeting of creditorsfirstset the
for20, and deadlines2006 fixedfor June
ordischargetocomplaints objectingfiling

21,Augustasof debtsdischargeability
that Debt-indicatedThe schedules2006.

$128,000 of securedapproximatelyhadors


