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respondentORDERED Disciplinarythat reimburse the Over-
sight appropriateCommittee for administrative costs incurred in

prosecutionthe of this matter.

872 A.2d 783

THIEDEMANN, PLAINTIFF,KENNETH AND BRIAN FLAHERTY
FLAHERTY, WIFE,AND BARBARA HUSBAND AND AND

LAM,LANYUET IN THEIR OWN RIGHT AND ON BEHALFAS
SITUATED,OF ALL OTHERS SIMILARLY PLAINTIFFS-RE-

SPONDENTS, USA, LLC,v. MERCEDES-BENZ MER-F/K/A
USA, INC.,CEDES-BENZ DEFENDANT-APPELLANT.

Argued 19,January May 18,2005 Decided 2005.
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III,Herzog, of the Missouri and Massachu-Peter W. a member
(Graham,bars, appellant Curtin &argued the cause forsetts

Sheridan, and Kathleen N. Fennel-attorneys; Thomas R. Curtin
counsel; Curtin, Fennelly, HerzogMr. and Jamesly, Mr. Ms.of

bars,Bennett, and Illinois on theF. a of the Missourimember
briefs).

California, York andRoddy, a of the NewKevin P. member
(Wilentz,bars, respondents Gold-argued cause forVirginia the

Brookner, LynneJeffrey J. M. KizisSpitzer, attorneys;man &
Kizis,counsel;Barry Sugarman, Ms.Sugarman,R. of Mr.and

briefs).Samelli, theonMr. Brookner and Jennifer
curiae,on of amiciSiegel submitted a brief behalfDonna Moffa

(Trujillo, Rodriquez &Law CenterAARP and National Consumer
PinilisHalpem, attorneys; Ms. and WilliamandRichards Moffa

brief).Pinilis, theJ. on
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Anita R. Hotchkiss submitted a onbrief behalf of amicus
{Porzio,Liability Advisorycuriae Product BrombergCouncil &

Newman, Hotchkiss,attorneys; ReigMs. Linda Pissott and
Uitti, brief).C.David on the

opinionJustice LaVECCHIA delivered the of the Court.

Jersey (CFA),The New Consumer Fraud Act N.J.S.A. 56:8-1
-20,to privateauthorizes a plaintiffcause of action when a has

suffered an moneys property,“ascertainable loss of or real or
personal” practiceaas result of a in violation of A.the CFA. N.J.S.
56:8-19. This appeal enigmatic requirementfocuses on the anof

and, specifically,“ascertainable loss” on plaintiffwhat a must
indemonstrate order to a summary judgmentsurvive motion for

challengedwhen on that plaintiffissue. We hold that awhen fails
produceto evidence from which a finder of fact could orfind infer

plaintiffthat a quantifiablesuffered a or otherwise measurable
loss a allegedas result of the practice,CFA summaryunlawful
judgment defendant,should be entered in favor of as the trial

correctlycourt here contraryheld. We therefore reverse the
judgment Appellateof the Division. Thiedemann v. Mercedes-

USA, LLC, 402,Benz N.J.Super.369 (App.Div.2004).849 A.2d 196

I.

A.

Plaintiff Kenneth Thiedemann1 filed this matter as a class
againstaction defendant Mercedes-Benz USA.2 complaintThe

1 sought plaintiffThereafter pursueThiedemann beto released as to his
preference remedy Act,Jerseyfor a theunder New LawLemon N.J.S.A. 56:12-

Flaherty29 to -49. Brian and Barbara and Yuet Lan Lam were substituted as
representatives.the class

2 sales, service,responsible overseeingMercedes-Benz USA is for the and
marketing productsof IncorporatedMercedes-Benz in the United States. under

Delaware, Montvale,headquartersthe laws of defendant’s are located in New
Jersey.
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in certain Mercedes-Benzsendingthe fuel unitsasserted that
design defecta serious and hazardous latentvehicles contained

(2)(1) CFA; impliedof theresulting in of breachviolation the
(3)12A:2-314;merchantabilitywarranty under N.J.S.A. andof

Warranty-FederalMagnuson-Mosstheof Ten ofviolation Section
Act, §§15 2301 to 2312.Improvement U.S.C.A.Trade Commission

of Mercedes-Benz automobiles manufac-Allegedly eight models
fuelyears of defectivetured between the 1998 and 2000 contained

units, gaugethe fuel tosending which would cause dashboard
in andinaccurately gasolineof the fuel tanksreflect the amount

“sudden, unexpected, dangerousandplace at risk ofconsumers
“sudden,due to theoperational failure of their automobiles”

ofunexpected, dangerous depletion fuel.” Plaintiffs contend-and
defect, makethe but did noted that was aware ofdefendant

and, specifically, that defen-and of it moreowners lessees aware
concealed, to“knowingly suppressed, and omitted disclosedant

defect, rely uponthatsending unit with the intent othersthe fuel
such concealment.”

opposed thisDefendantPlaintiff moved for class certification.
motion, of claims of theand also moved for dismissal the individual

Although dim-putative representatives. defendant admittedclass
43,039 sending unit failuresing discovery that there were fuel

models,28, 2001, itprior in 1998-2000vehicleAugustto several
repaircompany’s actions to andcontended that thenevertheless

units, warrantycompliance with itsreplace problem taken in
Accordingly,any plaintiffs.3 defen-program, eliminated loss for

anplaintiffs failed to demonstratedant asserted that because the
right to aprerequisite to theirloss” that was“ascertainable

3According grouping localeswere in certaindefendant,to 'the failures heavily
Canada)(i.e., were inabsentCalifornia,North America and yet curiouslywithin

suggesting gasolinethemarket, a connection betweentheir likelyEuropean
regions theand its on unit overused in vehicles in those various effectmixture

toalso were as defendant respondedtime. Other causal conditions postulated
sending were orthe fuel unitsevent,consumer In any repairedcomplaints.

orwas issued defendantand if arose. No recall bywhen problemsreplaced
regulatoryby authority.anyrequested
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action,private plaintiffs’CFA CFA claim must be dismissed.
plaintiffsDefendant asserted further that pres­because failed to

prima claim,ent a CFA the other claims under the Uniformfacie
or Magnuson-MossCommercial Code the Warranty-Federal
ImprovementTrade Commission Act failed as well. The trial

granted defendant; however,court judgment to Appellatethe
Division plaintiffs’reversed and reinstated complaint. Thiede­
mann, 414,supra, N.J.Super.369 at granted849 A.2d 196. We
certification, 547, (2004),181 N.J. 859 A.2d 692 to review whether
plaintiffs had made out a thatease could withstand defendant’s

summary judgment respectmotion for in of the ofissue ascertain­
review,able loss. In that plaintiffsthe non-movant shall receive

all reasonable and sup­favorable inferences that the record can
port. Am.,v. 520, 536,Brill Guardian Ins. Co. 142 N.J.Life of

(1995).666 146A.2d

B.

1999,SeptemberIn Flaherty,Brian and Barbara New York
residents, purchased a 1999 Mercedes-Benz C-280 from Helms
Brothers in Bayside, TheyMercedes experiencedNew York.

with gauge readings and,difficulties inaccurate fuel on at least two
occasions, ran out of driving. Theyfuel while filed a lawsuit
against PennsylvaniaMercedes-Benz under the Automobile Lem-

Law, 73, 1951,§on Pa. Stat. Ann. tit. that settled thewhen
Flahertys agreed to partrelease their claims as a key-for-keyof
exchange Thus,of the 1999 C-280 for a newer model vehicle.
they inturned the 1999 Mercedes-Benz C-280 and thereceived
newer out-of-pocket2000 model at no subjectadditional cost and
to the same financing vehicle,terms includingas the 1999 credit

paymentsfor all made to on Flahertydate the older Mr.vehicle.
inconceded this matter that payhe did not for cost repairsthe of

or for providedthe loaner cars that were to him in connection with
the 1999Mercedes-Benz.

Unfortunately, Flahertys beganthe experienceto inaccurate
gauge readingsfuel with their newer C-280 model. After defen-
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therepair attempts, Flahertys were offeredmade several thedant
E-in a newopportunity to trade their C-280 for Mercedes-Benz

7,500Although had miles on320. the 2000 Mercedes-Benz C-280
odometer, to the as if it wereagreedits defendant value vehicle

Thus, permitted Flaher-agreementan was reached that thenew.
by priceintys paying differenceupgradeto their used vehicle the

Suggested Retail Price for a new C-the Manufacturer’sbetween
vehicle, they incurreda As with their 1999280 and for new E-320.

warranty repairsexpenses in with theout-of-pocketno connection
they freeand received ato the 2000 Mercedes-Benz C-280made

being repaired.car whenever their vehicle wasloaner

make model of their MercedesNotwithstanding the new and
vehicle, fuelagain began to notice inaccurateFlahertysBenz the

experiences when theirtheir earliergauge readings. Unlike
tank,empty the fueldid detect an E-320gaugevehicle’s fuel not

reading of a tankdisclose a above three-fourthsgauge would not
repaired thefull.even the fuel tank was Mercedes-Benzwhen

programwarranty and the motionproblem in accordance with its
Flahertys reportedhave notthat then therecord reveals since

problem.another fuel-sensor

inexperiencehad a with defendantYuet Lan Lam likePlaintiff
warranty repairs to leased a Mer-respect of her vehicle. She

Paramus,Prestige NewInc. inML-430 from Motorscedes-Benz
yearsfor aThe was three withJersey in 1999. leaseOctober

end, required to turn in theat she would bewhich timefixed
thepurchase optionthe underunless exercised vehiclevehicle she

(once 2000,Lam, Aprilinon four occasionsAccording tolease.
2001),2000, February her vehicleand once intwice in November
repairs that werebringto it to defendant forand she hadstalled

inwarranty.4 respect theby In of incidentsvehiclecovered

4 acknowledges work at defen-that the actual wasLam warranty performed
aa in that she was tohowever, she claims "loss" required paydant’s expense;

duringfuel used defendant’s techniciansdollars for bytotal of fifty-seven
diagnostics on the vehicle.
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2001,FebruaryNovember 2000 and when Lam’s car stalled she
away.able to it and thatwas restart drive She also conceded she

just prior Apparentlyhad filled her tank to the latter incident. a
empty Nonetheless,misreading of an tank was not the cause.fuel

episodes stallingshe asserts that those of ofoccurred because the
same defective in unitfuel-sendingcondition the that caused the
problems byexperienced Flahertys. produced supportthe She in

repair provided bytwo invoices defendant in withconnection the
warranty one, 21, 2000,althoughwork dated November states that

stalling problem by faulty pumpthe vehicle’s was acaused fuel
second, 11, 2000,and the dated states that work wasDecember

performed injectionon fuelthe control module.

note that disputes stallingWe defendant that the cause of Lam’s
problem gauge profferedwas related to her fuelvehicle’s and its
engineering opinionexpert’s malfunctioningthat the cause was a

system. summary context,judgmentelectrical Because of the
however, we assume the infacts Lam’s favor. The not-reason

stalled,withstanding, repairedsince Lam’s car last defendant has
problem Moreover,the thevehicle and has not asrecurred. with

Flahertys, presentedthe each time she her vehicle to defendant
diagnostics repair, warrantyfor performedand the work was at no

tocost her and she free carreceived a loaner for use.interim

warrantyThe Mercedes-Benz that providedwas with the lease
purchaseor of newthe vehicles involved in this action covers

50,000 miles,forty-months or whichever comes first. It declares
that repair warranty,“[Mercedes-Benz’s] intention is to under

you,charge anything goes wrongwithout that yourto with ear
during warranty periodthe which is fault.”[Mercedes-Benz’s]

warranty respectDefendant to ofadhered the terms its in of
plaintiffs’ performedand repairs expensevehicles the at no to the
plaintiffs. Accordingly, it plaintiffscontended that failedhad to

any objectivelydemonstrate damagesverifiable associated with
problematic gaugethe fuel units and that therefore all three of

plaintiffs’ causes of action beshould dismissed.
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noted, complaint.5the We set forththe trial court dismissedAs
reasoning:in full the court’s

the a related tomaintains that each time encounteredplaintiffs problemDefendant
the was at no cost to Further-vehicles,fuel with their problem plaintiffs.repaired

andnot a fuel-related since March 2001the have enduredmore, problemFlahertys
ofsuch a since 2001. None theFebruaryLam has not endured plaintiffsproblem

single to[have] a in relation the fuel system problems they experi-spent penny
damages, anto a ofattribute themselves asNevertheless, speciesenced. plaintiffs

remedi-cost from internal warrantyuninawrred of repair extrapolated defendant’s
an and loss ofefforts. Plaintiffs further assert inchoate unsubstantiated theation

bargainedgetbargain.the insist that did not what theybenefit of Plaintiffs they
fuel-reportingan a knownfor instead received unsafe motor vehicle withand

urge are to awhat here is that entitledtheydefect. Essentially, plaintiffs
glitches,or without reason-Mercedes-Benz motor vehicle without flawsany any

of automo-without of the tribulationsanyand ordinaryably-remediable problems,
ofin car unaffected the lawswords, byor other abile lease:ownership perfect

seekare so and notentitled, they mayand common sense. Plaintiffs notphysics
legal Ifremedies of unrealistic plaintiffs’ positionbecause their disappointment.

subjective intangible beand disenchantmentwere to be sustained —that theiris,
workingdamageslegally theinto would severely impairtranslated recoverable —it

among andand consumersmanufacturers, distributors,automobilerelationship
fought hard tothe of warranties consumers have soundermine theefficacy very

madehas honored claimHere, warranty byobtain and defendantprotect. every
with consum-and their motor vehicles minimalfullyhas madeplaintiffs operational

to Theer Is that the the consumer is work?societytravail. not way supposed
nothing operatingmore an consumer-in this case discloses than efficientlyrecord

case—and To allow remedies in thissystem.remediation plaintiffs anycomplaint
on this and distort that system.record —would interrupt

damages bean essential element that musttheories!,]Within each of areplaintiffs’
of theto the of the trier of the facts. For analysis,satisfactionproved purposes

searching indulgent thethat must issatisfyand most standard plaintiffsleast
meaningan within the of the New ConsumerJerseynotion of ascertainable loss

ansufferedAct. no rational fact finder could conclude thatHere, plaintiffsFraud
damage,objectively ofloss under the lens the expansivelyascertainable or even

legislative thisFraud Act and publicof the Consumer State’sprotective purpose
againstaffording to commercialdeceptivebroad consumersprotectionpolicies

practices.

5 "class-"merits anddiscovery"trial court bifurcated intodiscoveryThe
concluded,notBecause merits haddiscovery plain-maintainability discovery.”

judgment courtobjected as The trialtiff to the motion for summary premature.
argument that didotherwise, however,was defendant’sby plaintiffspersuaded

gapin to fill the critical thatnot from defendants order outrequire discovery
damagesexisted in claim.plaintiffs’
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The motion record contains neither of diminution of of ofproof valueexpert any
objectiveor nor ofevidence theirplaintiffs’ property expectations, out-of-pocket

with the claimed defectexpenses causally connected defendant.perpetrated by
Plaintiffs’ situations are unlike the the incircumstances of Cox v.quite plaintiff

(1994)[,]& 2Co., [647 454]Sears Roebuck 138 N.J. A.2d where Cox’s kitchen
throughoutremained the entire unlike where eachunrepaired dispute, here,

a fullreceived warranted remediation effort and motoreach vehicle’s fuel-­plaintiff
reporting has been wellfor over asystem problem-free year.

Co., [801In Union Ink Inc. v. AT & T 352 617 361]A.2dCorp., N.J.Super.
(App.Div.2002)[,] determiningthe low threshold for the ofexistence an ascertain­

loss “[ ]Of course,able was not further reduced or eliminated. in order to recover
damages, a of [’]aseertainablevictim consumer fraud must an N.J.S.Aprove loss,[’]

embracingbut has56:8-19, that been defined as than arequirement broadly more
Anloss. ascertainable loss occurs when a consumer lessmonetary receives than

]”was 361],what Id. at 801 A.2d lack ofpromised.[ [646, This fulfillment still
objectively subjectivemust be ascertained and is definednot the wants ofby

thoughtIn this have little thancase, offered other thatplaintiffs. plaintiffs they
everlastingly gauge.were entitled to anthey accurate fuel That defendant was

tounable isbriefly insufficient, even under Newsatisfy plaintiffs’ expectations
triggerskies, toJersey’s If cannot surmountconsumer-friendly liability. plaintiffs

the ascertainable loss threshold for of Act,the Consumer Fraudpurposes they
missing damagescannot overcome the element of in theirsimilarly non-class action

Magnuson-Moss.claims under the Uniform Commercial Code and
stark ofThe the in thisreality case reveals a rather mundane series ofdispute

events: endured some with theplaintiffs early systemsfuel in theirproblems cars;
the andwere addressed andproblems resolved; encountered no ascer-plaintiffs

damage. Accordingly, judgmenttainable loss or defendant’s motion for issummary
granted.

appeal, loss,plaintiffsOn advanced two theories of first ofthe
Appellate rejected. Thiedemann,which the Division supra, 369

411-12,N.J.Super. at panel unavailing849 A.2d 196. The found
plaintiffs’ repaircontention that the cost of to their couldvehicles

theoryserve as a of loss.their Ibid. That cost had been incurred
by onlydefendant plaintiffs quantified anyand had not amounts
they spent spend possible repairs.or would have to for future

However, plaintiffs’Ibid. second argument persuad-succeeded in
ing proofs sufficientlythe court that “[the] established the likeli-

of an summary judgmenthood ascertainable loss for purposes.”
413,atId. 849 A.2d 196. The court possibili-stated that the mere

ty gauge may presentthat replacement partsthe fuel defect be in
in repair plaintiffs’used the of likelyvehicles itrendered that the
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panel judicialThe further took noticeproblem recur. Ibid.could
to aFlahertysthat were advise futureof the likelihood if the

potential sendingfuelbuyer of vehicle the defect in thetheir about
replacement parts, Flahertys would less than ifunit’s the receive

The concluded thatpresent.the defect was not Ibid. court
sense, aknowledge, compelscommon conclusion“common indeed

measurable,is to a ifimpairedthe of the vehiclethat value
presently degree.”unknowable Ibid.

II.

in to addressLegislature enacted the CFA 1960The
practices in therampant complaintsconsumer about fraudulent

bymarketplace merchants. Furst v.and to deter such conduct
(2004)Inc., 1, 11, (citingMoomjy, 860 A.2d 435Einstein 182 N.J.

(1994)).Co., 2, 21, 647 454Roebuck 138 A.2dCox v. Sears & N.J.
Cox, generalthe sets forth threeexplained supra,in CFAAs

(1) (2)acts; knowingcategories of unlawful acts: affirmative
(3) 17,omissions; 647 A.2dregulatory violations. 138 N.J. atand

categories.454. matter concerns the first of thoseThis

practices thatwere defined as unlawful“Affirmative acts”
fraud, deception,practices,include commercialunconscionable

misrepresentation.promise, and N.J.S.A.pretense,false false
Publishers, 67,N.J.Super.Familyv. Am. 28456:8-2. See Miller

(Ch.Div.1995). violations,75, respectIn of such663 A.2d 643
An “affirma­required 56:8-2.intent is not a element. N.J.S.A.

by amay showing that defendant’s actionstive act” be established
Cox,practices. supra,prohibitedof Seeconstituted one the stated

17-18,N.J. 647A.2d 454.138 at

initially enforce­a the conferredIt is well-known fact that CFA
Weinberg v.power Attorneythe General. Seeexclusivelyment on

(citations(2002)233, 247-48, A.2d801 281Sprint Corp., 173 N.J
omitted). Legislature Attorney General withThe armed the

injunctiveauthorityinvestigatory powers and to seekbroad the
bydamaged actsnecessary to make whole victimsand other relief

Ibid, statutory powers(discussingmade unlawful under the CFA.
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conferred).authority MeshinskySeeand also v. Nichols Yacht
Inc., 464, (1988)Sales, 472-73,110 A­.2d (notingN.J. 541 1063

Attorney authorityGeneral’s unbridled enforcement does not re­
quire proof damages, thereby advancingof protectionistCFA’s
purpose).

augment Attorney efforts,To the General’s enforcement the
amended, experience,CFA after a of towas decade’s worth add a

1971, 247,private right §L. privateof action. c. 7. The action
plaintiffa to damages,allows successful recover treble reasonable

fees,attorneys’ filingthe feesand and costs associated with suit.
codified, providesAs N.J.S.A. 56:8-19 that

who suffers ascertainable loss of or[a]ny any real orperson moneys property,
as a result of use orthe another ofpersonal, employment by any method,person

act, or declared unlawful under this or the actpractice act amended andhereby
bring action oran assert a counterclaim therefor in courtsupplemented may ofany

jurisdiction. In action section inany shall,under this the court additioncompetent
legal damagesto other or relief, award theany appropriate equitable threefold

includingsustained in interest. In all underby any section,actions thisperson
broughtthose the courtby Attorney General, the shall also award reasonable

filingattorneys fees, fees and reasonable costs of suit.

The 1971 purposes byamendment advanced the CFA’s
losses,compensating for punishing wrongdoersvictims actual

through damages, offeringawards of treble and an incentive for
attorneys onlyto relativelytake a case even when a small loss
may 484,involved. v. Gatewaybe Wanetick 163 N.J.Mitsubishi
490, (2000) Connection,(citing750 A.2d 79 Lettenmaier v. Lube
Inc., (1999)).134, 139, However,162 N.J. 741 A.2d 591 as noted

Meshinsky, supra, 473, 1063,in 110 N.J. at 541 A.2d additional
proofs required privateare afor ofcause action above those
imposed Attorneyon the General. a prerequisite rightAs to the

action,bring private plaintiffato a must be able to demonstrate
“that ‘he or anshe suffered loss ... a result‘ascertainable as of

” 237,Weinberg, supra,the unlawful conduct.’ 173 atN.J. 801
(citations omitted). limiting require­A.2d 281 The nature of the

private onlyment aallows cause of to whoaction those can
bydemonstrate a loss attributable to conduct made unlawful the

473,Meshinsky, supra,CFA. 110 (citingN.J. at 541 A.2d 1063
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Co., 267, 271, A.2d77 N.J. 390Daaleman v. Elizabethtown Gas
(1978)). ignore statutoryasked to theWhen last we were566

by AttorneybroughtCFA Generalbetween actions thedistinction
bring,private plaintiff may abrogatea to thethe actions andand

suit,privatean loss for a we de­requirement of ascertainable
250-51,Weinberg, supra, N.J. at 801 A.2d 281See 173clined.

effect, only topermits Attorneythe the General(stating Act“[i]n
relief’).purely injunctivebring actions for

said, Weinberg’s analysis under­undergirdingThat was the
necessary causestanding prima proofs privatethe for athat facie
applied thecompatiblyunder the CFA must be withof action

251, Thus,801See id. at A.2d 281.CFA’s remedial nature.
claim,proceedin to a aWeinberg established that order with CFA

only for anplaintiff present a bona claimprivate need fide
loss, capable withstandingisas a loss that ofascertainable defined

summary genuineit issuejudgmentmotion for because “raises aa
253,by factfinder.” at 801requiringfact resolution the Id.of

maydifferently, plaintiff proffertoa be ableA.2d 281. Stated
that, disputed, would bealthougha loss nonethelessproof of

251, 801send the matter to the factfinder. Id. atsufficient to
ultimately bymayAlthough acceptednot beproofA.2d 281. the

(and, thus, plaintiffa theof fact for host of reasonsthe trier
damages),ultimately may garneringin an ofnot succeed award

standing toplaintiff withoutpossibility does not render thethat
thatWeinbergIbid. heldpursue privatethe CFA cause of action.

successfully provesonly “plaintiff ascertainableit is not the who
equitablemay have the remedies of[CFA’s]loss access to[who]

Ibid, added).6attorneys’ (emphasisand fees.”relief

6 Weinberg to the actionto its facts led dismissal ofof the ruleApplication
that itclass, law,of could not demonstratethe as a matterbecause plaintiff

chargescognizable issue.inloss in of thesuffered respect pre-paid telephoneany
(holding couldWeinberg, at rate doctrine254,173 N.J. 801 A.2d 281 filedsupra,

charged were inbecausein actionable loss to ratesnot result any plaintiffs
tariffs).accordance with
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III.

A.

precise meaningThere is little that illuminates thethe that
Legislature in respect inintended of the term “ascertainable loss”

Furst, 11,supra,our atstatute. See 182 N.J. 860 A.2d 435
(stating meaningneither can plainthat ascribe a to“[w]e the term

loss, legislative historynor findascertainable that sheds direct
words”). (alight on those “Ascertain” defined asis “to make

certain;thing) certainty; certainty;”as aestablish determine with
“ascertainable,” adjective, similarlyand the “capableis defined as

beingof ascertained.” Webster’s NewThird International Dictio­
(1981).nary give legislative126 To effect to languagethe de­

CFA,scribing requisite private standingthe loss for under the
privateand to be with aWeinberg, plaintiffconsistent must

produce evidence from which a could findfactfinder or infer that
plaintiffthe summarysuffered an actual Atloss. the time of

judgment presentthat must to genuineevidence be sufficient a
issue for the factfinder.

involvingIn misrepresenta­cases breach orof contract
tion, out-of-pocketeither loss or a demonstration of inloss value
will suffice to themeet ascertainable loss hurdle and will theset

See, Furst,stage establishing damages.for e.g.,the measure of
13,supra, 182 (applyingN.J. at 860 A.2d 435 loss in tovalue

case). said,consumer in of claimbreach contract That a inof loss
byvalue supportedmust be getsufficient evidence to to the

genuine fact,a disputefactfinder. To raise about such a the
plaintiff proffer hypotheticalmust evidence of is notloss that or
illusory. presentedIt certainty demonstratingmust be with some

calculation,that it capableis of italthough need not be demon­
summarystrated in particularity judgment.all its to avoid

certainty implicit conceptThe in the of an “ascertain­
quantifiable Moreover,able” loss isis that it or itmeasurable.

yet experiencedneed not out-of-pockethave been as an theloss to
See, Cox,plaintiff. 22-23,e.g., supra, at138 N.J. 647 454A.2d
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actuallynot have“loss” victim needto(noting that demonstrate
inerrorsrepairs to correct defendant’smoney performspent to

renovation). damages, calcu-An “estimate ofkitchenperforming
certainty” will suffice todegree ofreasonablelated within a

22, A.2d 454. WeId. at 647an ascertainable loss.demonstrate
may speakto toexpert be ablepossibility that ancan envision the

to marketpersonal property duein of real ora loss value
forconditions, a motionprecision to withstandwith sufficient

However, summary judg-by of athe timesummary judgment.
makemotion, obligation to be able to suchplaintiffsit is thement

plaintiffs inof the cause. Therisk dismissalora demonstration
necessary to vaultrequired thresholdnot meet theWeinberg could

they not demon-summary judgment namely, coulda motion for —
allegedto theclaim of loss duecognizable and calculablestrate a

254, Theat 801 A.2d 281.Supra, 173 N.J.violation.CFA
presented aplaintiffs havethe instantquestion here is whether

of fact.proceed the finderpermitted to beforeshould beclaim that

B.

a loss thata distinction betweenAccording plaintiffs, there isto
claim thatalready Plaintiffsascertained.and oneis ascertainable

knowl-withoutdrive their vehiclesowners whoMercedes-Benz
sending have not ascertainedfuel unitin theedge of the defect

discovery,“loss,” and furtheraction assistanceany with classbut
“loss,” the loss must beand thusdiscern theirthose owners could

plaintiffsthatTo the extent“ascertainable.”to beconsidered
deprived ofnot bemembers shouldthat such classfurther contend

if loss isaward even theirinjunctive and of a feeremediesCFA’s
oursquarely conflicts withargumentunquantifiable, plaintiffs’

private CFArecognized a distinction betweenholdingspast that
Attorneybymay brought thethat beand thosecauses of action

281;250, 801 A.2dWeinberg, supra, 173 N.J. atSeeGeneral.
454; 11021, Meshinsky, supra,Cox, A.2dat 647supra, 138 N.J.

473,at 541A.2d 1063.N.J.
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alternatively posit theythat apresentPlaintiffs can loss that is
measurable,quantifiable. they say, byTheir loss isclaimed the

designing installingcost of and into each class member’s vehicle a
defects,sending by single repair,fuel unit free of or the cost aof

bymultiplied expected repairsthe number of over the life of an
vehicle,average by assessing plaintiffs’or the reduced value of

sendingdue tovehicles the fuel unit defect. As to the last of
methods, plaintiffs thatthese assert no class shouldmember have

actuallyto sell his or her invehicle—the theoretical asserted loss
Appellate acceptedvalue should suffice. The Division decision

argument, notwithstanding unsupported bythat latter that it was
any layproffer expertof or panelevidence. The found that a
“likely,” hypothetical,albeit future loss in value could arise due to

possibility replacementthe that the inreemergedefect would
parts warrantyin repairs representatives’used on the class vehi-

hypotheticalcles that that requiredand future theloss met
Thiedemann, supra,of loss.”demonstration “ascertainable 369

413-14,atN.J.Super. 849A.2d 196.

curiae,Defendant Mercedes-Benz and amicus the Product
(PLAC),7Liability Advisory argue AppellateCouncil thethat

TheyDivision decision conflicts with established law. refer to the
enforcing legislativecase law the distinction between those CFA

may by privatebrought actuallyactions that be whoindividuals
experience violation,a loss due to consumera fraud and the

category may byof broughtbroader actions that be the Attorney
General, encompasseswhich circumstances where there is no

loss to industryascertainable an individual but anthere exists
practice that the State curtail.seeks to Mercedes-Benz adds that
it a require-would be mistake to eviscerate the ascertainable loss

privatement for a cause of action because that could deter
companies that have inproactive advancing protec-been consumer

through provisiontionism the of warranty programs.broad In-
deed, both and PLAC contend implicitlydefendant that the CFA

7 aPLAC is with overassociation 130 membersnon-profit corporate represent­
ing andAmerican international manufacturers.product
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merchants, sellers,encourages specificallyand automobile to initi-
pro-consumer warranty programs by rewarding compa-ate those

avoiding exposurenies with the benefit of broughtCFA for claims
by out-of-pocketindividuals who do not incur an loss.

C.

argumentsDefendant and PLAC have the better of inthe
requirementthis matter. operatesThe ascertainable loss as an

integral upon bycheek the balance struck the CFA thebetween
consuming public goods. importanceand sellers of The of main­

can,taining do,that balance is obvious. Defects and arise with
complex instrumentalities such as automobiles. The mere fact

establish, itself,anthat automobile defect arises does not in ofand
Indeed,an actual purchaser.and ascertainable loss to the vehicle

warranty provided partthe as contract ofof the sale or lease is
part bargainof parties.the benefit of the between the The

by warranty,defects that arise and are addressed at no tocost the
consumer, provide predicatedo not the that“loss” the CFA

CFA,expressly requires privatefor a claim bringingunder the
fees,potential damages, attorney’swith it the for treble and court

costs and fees.

aptly plaintiffs’ contraryDefendant argu-describes the effect of
namely, any salutary bydeterringthat of efforts exertedment —

voluntarily responsiblyautomobile merchants to address and de-
may post-sale. discouragefects that arise do not wish toWe self-

improvement industry.in goodsthe consumer The remedial
purposes by foregoingof arethe CFA not advanced the statute’s

requiringadded starter —that of demonstration of a loss that is
capable being certaintyof determined with ascertainable loss—the
prerequisite privateto a cause of action. Examination of the
proofs respect purported representativesadvanced in of classthe

present any quantifiablereveals that neither such or otherwise
measurable loss.

respect FlahertyIn plaintiffs,of the we do not doubt that
they by byproblemswere inconvenienced caused the defective
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Nonetheless,gauge problemsfuel sensors in their vehicles. the
by anyin out-of-pocketcaused the defective sensors did not result

monetary plaintiffs. repairs performed byloss to All were defen-
warranty, Flahertys,atdant under no cost to the and the loaner

provided during periods Flahertys’vehicles were when the car
being repaired.was

(and record)argument profferedThe that is all that is on this
hypotheticalthat there is a future in indiminution value the E-320

gaugeto a properlydue fuel that at one time did not read a full
gasoline, speculative satisfytank of is too requirementto the CFA

quantifiableof a demonstration of a or otherwise measurable loss
bringingas a of Flahertyscondition a CFA suit. The made no

attempt they present anyto sell their expertvehicle. Nor did
supportevidence to an inference of in notwithstandingloss value

vehicle, i.e.,any attemptthe lack of to sell the that the resale
specific bymarket for the vehicle had been skewed the “defect.”

evidence,anyThe absence of such presented with a sufficient
court,degree reliability permit actingof to the trial gatekeeper,as

disputedto proceed jury,allow the fact to abefore was fatal to
plaintiffs’ claim.

persuadedare notWe as to the appropri­correctness or
Appellateateness of the knowledgeDivision’sresort to common or

providecommon supportsense to the needed additional plain­for
tiffs’ claim of loss of benefit-of-the-bargain based on a vehicle
problem required warrantythat warranty programservice. The

part plaintiffs’ bargainwas of provided, required, byand it was as
defendants. Plaintiffs produce specific proofsneeded to sup­to
port quantifiableor infer a respectloss in of their benefit-of-the-­

claim;bargain subjective assertions without more are insufficient
satisfy requirementto the express­of an ascertainable thatloss is

ly necessary for access to the CFA remedies.8 The trial court in

8 suggest benefit-of-the-bargainWe do not that a claim cannot ansupport
ascertainable loss sufficient to allow a CFA factfinder;claim to to theproceed
rather, it is the of the that will determine aquality claim’sproofs viability.
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correctly qualitythis matter proofs respectassessed the of in of
this claim and wanting.found them

present adequatelyLam’s failure to as a viable class
representative is more Assuming,fundamental. agreeing,without

problemsthat her vehicle’s were attributable to a defective fuel
gauge, she too had no out-of-pocket loss attributable to that
alleged defect. We refuse to conclude paymentthat her for the
gas duringused diagnosetechnicians’ efforts to problemher car’s
constituted a of support“loss” the sort that privatewould a CFA

setting.claim in this That claim of simply“loss” is unreasonable.
Moreover, it,because she leases her vehicle and does not own she
is argumentunable to advance an mightthat she be able to
demonstrate inloss future resale value alleged, potentiallydue to

replacement parts,defective assuming proofsome supportto that
lease,claim. At the end of the partythe who receives back the

arguablyleased vehicle is the one that receives a havingvehicle
some in Again,diminution future agreevalue. we with the

proof respect bargain"Sufficient of an ascertainable loss in of the "lost was
present, Co., 547,example, Cooperfor N.J.Super.in Talalai v. Tire & Rubber 360
562-63, (Law Div.2001) (finding prima presentation823 A.2d 888 offacie

bargainascertainable loss in CFA claim based on loss of where defendant
allegedly defects,producing removingwas defective tires and visible evidence of
requiring plaintiffs pay expert safetyeither to for examination of of tires or for

tires),replacement Publishers,Family supra,and Miller v. American 284 N.J.Su­
88-90,per. (findingat 663 A.2d 643 sufficient demonstration of ascertainable

bargain plaintiffs believing theyloss based on loss of where were deceived into
purchasing magazine subscription participationwere both and in defendant’s

sweepstakes winning, purchaseswith enhanced likelihood of but were unrelated
sweepstakes). plaintiffs acceptanceto To the extent that note the of other

claims,benefit-of-the-bargain prima they include matters that involvedfacie
CFA, require­causes of action different from the with its "ascertainable loss"

See, Action, 412, 423,e.g.,ment. In re Cadillac V8-6-4 Class 93 N.J. 461 A.2d
(1983)(common fraud); Sales, USA, Inc.,Toyota736 law Berrie v. Motor 267

152, 154, (LemonN.J.Super. claim);(App.Div.1993)630 A.2d 1180 Law General
Jankowitz, 313, 320-21,Acceptance Corp. N.J.Super.Motors v. 216 523 A.2d 695

Act). aside,(App.Div.1987)(Magnuson-Moss That difference the records in the
aforementioned cases revealed evidence that the defective conditions in the

dispute ongoingmotor vehicles in were either because the defect could not be
remedied or the manufacturer or dealer refused to correct the condition.
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notcourt that Lam didreasoning the trial and concludeof
sum,CFA of action. In the trialprimaa causedemonstrate facie
putativeclaims classcorrectly the individual ofcourt dismissed

representatives.

IV.

only remedy con-The not the available to automobileCFA is
Act,Jersey A.also the Lemon Law N.J.S.sumers. There is New

(Lemon Law). Finding of apurchaseto that “the56:12-29 -49
major, andhighnew motor is a cost consumer transactionvehicle

in ainabilitythe to correct defects these vehicles creates[that]
major hardship unacceptablean economic on theand burden
consumer,” JerseyLegislaturein 1988 the enacted the New
Automobile Lemon Law

originallyof a toto the manufacturer new motor vehicle correct defectsrequire
tomanufacturer’s ... to[,]covered under the warranty provide procedures

and whenbetween a consumer a manufacturerresolveexpeditiously disputes
a are a totime,defects in motor vehicle not corrected within reasonable andnew

... uncorrected defectremedies where the substantially impairsprovide specific
of the new vehicle.use,the or motorvalue, safety

56:12-29.][N.J.S.A

goals, reports“[i]fTo those a consumer a nonconformi-effectuate
duringty in a to the or its themotor vehicle manufacturer dealer

18,000 yearsoperation during periodthe of twofirst miles of or
consumer,”following original delivery a manu-the date of to the

necessaryrequired repairs.facturer is to make all of the N.J.S.A.
attemptsmanufacturer has three or a cumula-56:12-31. The then

first,days, repairtive total of occurs to the20 calendar whichever
If isnonconforming N.J.S.A. 56:12-33. the manufacturervehicle.

timeframe,statutoryrepairunable to the vehicle within the the
purchasea full of thepriceconsumer entitled to refund of theis

“any chargesinvehicle to other or fees” associated withaddition
ownershipthe of the vehicle. 56:12-32.N.J.S.A.

Thus, remedyhas more inLegislature providedthe than one
respect obligationof to weave thoseautomobile defects. Our is

sensibly, easilyistogether accomplished.remedies task thata
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bycomplementary remedial schemes adher-We can reconcile the
requirement private plaintiffa demonstrate aing to the that CFA

moneys standingpropertyof or to havereal and measurable loss
Indeed, statutory schemes wouldpursueto a CFA action. the two

proof anacceptin conflict if the CFA were to as of “ascertain-be
automobile,loss” the occurrence of a defect in an even whenable

tobyis the manufacturer or dealer at no costthe defect addressed
purchaser pursuant warranty program,a when the Lemonthe to

opportunitiesa three to cure aLaw will allow car manufacturer
pursuant warranty program the Lemon Lawdefect to a before

encourages voluntary remedialremedies attach. The Lemon Law
minimally manufac-programs and establishes what an automobile

bymeaninglessrender that schemeturer must do. We will not
proof of a real andallowing privatea CFA cause of action without

plaintiff.loss to thedemonstrable

sum, produce specificprivate plaintiffIn the CFA must some
implemented, theproof to demonstrate a discernable loss. Thus

of therequirementascertainable loss will allow advancementCFA
purposes statutoryrespective of the dual schemes.

V.

thejudgment Appellateof Division is reversed andThe the
judgmententrycourt of inmatter is remanded to the trial for

favor of defendant.

Justice PORITZ andFor reversal and remandment —Chief
ZAZZALI,LONG, LaVECCHIA, andWALLACEJustices

RIVERA-SOTO —6.

Opposed—None.


