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ENTERTAINMENTBROS.WARNER
Plaintiffs,Rowling,and J.K.INC.

v.

and DoesRDR BOOKS
1-10, Defendants.

(RPP).9667No. 07 Civ.

Court,DistrictUnited States
York.S.D. New

8, 2008.Sept.
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LLP,O’Melveny Myers Attn: Dale&
Cendali, York, NY,Margaret New for

Plaintiffs.

Hammer, York, NY,David New Rob-S.
Handelsman, IL,Chicago,A. for De-ert

fendant.

& ORDEROPINION

JR.,PATTERSON,P.ROBERT
Judge.District

81, 2007,On October Plaintiffs Warner
Inc. and Rowl-Bros. Entertainment J.K.

Defen-ing againstcommenced this action
Books, in-alleging copyrightRDRdant

§§17 101fringement pursuant to U.S.C.
andas well as several other federalseq.,et

claims, injunctiveseekingand bothstate
By dateddamages.relief and order

5, 2008, consolidated theMarch the Court
evidentiary hearing on Plain-scheduled

injunction1preliminaryatiffs’ motion for

book, printingallegedly infringing frompresent ruling, Defen- the1. Prior to the Court's
distributing to thetemporary restraining and the samea order the bookdant was under

sale,Court, advertising, promot-par- publicby the for and fromissued the with consent of
8, acceptinging, soliciting, licensing, ordersattorneys, orties' on November 2007. Pursu-

order, States of Americatemporarily for the book in the Unitedant to that Defendant was
completing typesetting and abroad.the ofrestrained from
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pursuantthe Harrywith a trial on merits to Potter and the Prisoner ofAzkaban
65(a)(2). (1999),Rule of Civil Procedure HarryFederal Potter and the Goblet of

orders, partiesthe nar-By pretrial (2000),their HarryFire Potter and the Order of
claims and defenses to be tried:rowed the (2003),the Phoenix and Harry Potter and

only theirpursued claims forPlaintiffs (2005). (PI.the Prince Exs. 5-Half-Blood
statutoryandinfringement dam-copyright 9.) book,The seventh Harryand final

§§ seq.101 et of theages under 17 U.S.C. DeathlyPotter and the Hallows was re-
Act; pursued onlyDefendantCopyright (PI. 10).21,Julyleased on 2007. Ex.

and affirmative ofits defenses defenses Rowling a copyrightowns United States in
107,§use under 17copyright fair U.S.C. (PI.Harryeach of the Potter books. Ex.

misuse, andcopyright unclean hands. The ¶(Blair Deck) 4;12 12A;at PI. Ex. Tr.
a bench trial onCourt held the merits 43:8-9.)(Rowling) at

14, 17,Aprilfrom 2008 toApril 2008. This
HarryThe Potter series has achievedtheopinion findingsconstitutes Court’s of

popularityenormous and phenomenalpursuantfact and conclusions of law to
(Tr. 432:20^433:3;(Murphy)sales. at id.52(a).Federal Rule of ProcedureCivil

(Harris) 443:16-18).at The books haveFINDINGS OF FACT
awards,won numerous including children’sCopyrightedI. The Works

literary awards and the British Book
Rowling (“Rowling”)Plaintiff J.K. is the (Id. 47:17-20).Award. (Rowling) at Most

highly Harryauthor of the acclaimed Pot- gratifying to Rowling is that the Harry
(Tr. 43:6-7,(Rowling)ter book series. at Potter series has been credited with en-

Decl.)47:17-20; (RowlingPI. Ex. 25 at couraging readership among children.¶ 1.) enjoyed byWritten for children but (Id. 103:8-22.)(Rowling) at
alike, Harrychildren and adults the Potter

series chronicles the lives and adventures aAs result of the Harrysuccess of the
Harryof Potter and his theyfriends as books,Potter Plaintiff Warner Bros. En-

come of age Hogwartsat the ofSchool (“Warner Brothers”)tertainment Inc. ob-
WizardryWitchcraft and and face the evil tained from Rowling the exclusive film

(PI.Lord Ex. (RowlingVoldemort. 25 rights to the Harryentire seven-book Pot-
Deck) ¶2.)at It ais tale of a fictional (PI. (Williams Deck)ter series. Ex. 26 at

magical spells,world filled with fantastical ¶ 3.) Warner Brothers is the exclusive dis-
creatures, imaginary placesand and tributor for worldwide distribution of these

(Vander(Tr. Ark)things. 346:1-6;at ¶(Id. 4.) date,films. at To Warner Broth-
(Sorensen) 513:6-14.)371:1-22; atid. ers has Harry films,released five Potter

and the sixth is scheduled for a worldwideRowling published the first of seven
¶¶(Id. 4.)3,release in Novemberseries, 2008. atHarrybooks in the Potter and the

EachStone, Harryof the PotterPhilosopher’s in the films is theKing-United
(Tr. (Id.subject of a copyright registration.dom in (Rowling) 46:12-16;1997. at at

¶ 3.)(Vander Ark) 363:19-20.)id. Warner1998,at In Brothers licensed certain
rightsthe to Electronicpublishedfirst book was in Arts to createthe United video
games onHarry HarryStates as Potter and the based theSorcerer’s Potter books

¶(PI. Deck) 2.) films,Stone. Ex. 25 and which(Rowling at included a series of “Fa-
years,Over the next ten Rowling mous Wizard Cards” that Rowlingwrote created

publishedand remainingthe six in and which subjectbooks are the of copy-U.S.
(Id.):the Harry Potter Harry right registrationsseries jointly byPot- owned War-

ter (1998), (Tr.and the Chamber Secrets ner Brothers and Electronic Arts.of
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76:15-17; Br., RowlingPl. has stated on a number of occa-at Post-trial(Rowling)
that,B.) insions since 1998 addition to the twoEx.

books,companion plansshe publishto a
Harrypublicationin the of theEarly on “Harry encyclopedia”Potter after the

series, Rowling wrote a short seriesPotter completion againof the series and donate
newspapers Dailyentitled “Theof fictional (Tr.proceeds charity. (Rowling)the to at

publishedwhich were and dis-Prophet,” 15,55: 1-5;50:25-51: Pl. Ex. (Rowling25
Kingdom.in the Unitedtributed to fans ¶Decl.) (Blair Decl.)6;at 12Pl. Ex. at

73:17-74:1.)(Tr. Rowling(Rowling) at ¶ 17.) Rowling intends that her encyclope-
Dailyin “Thecopyrightowns a U.K. dia contain alphabetical entries for the var-

(Tr. atProphet” (Rowling)newsletters. people, places thingsious and from the
A.)Br.,74:6-7; Ex.Pl. Post-trialsee (Tr.Harry (Rowling)Potter novels. at

53:11-13.) sheWhile intends to add newaddition, RowlingIn wrote two short
well,material as encyclopediaher is ex-Harry ser-companion books to the Potter

pected reflect all ofto the information in(the books”),“companion royaltiestheies
(Tr. (Vanderthe Harry Potter series.charitythefrom which she donated to

Ark) 387:20-388:16;at (RowlingPl. Ex. 25(Tr. (Rowling) at 49:12-Comic Relief.
¶Decl.) 7; (Suppl. Rowlingat Pl. Ex. 3250:10.) first, Quidditch ThroughThe the

¶Decl.) 5.)at(2001), history de-Ages recounts the and
Rowling already begun preparationshas“quidditch,” imaginaryof anvelopment

work the encyclopedia byfor on assem-sport Harryfeatured in the Potter series
bling requestingher materials and fromand wizardsthat involves teams of witches

(Pl. 2.) publisher Harryher U.K. its “bible” ofEx.flyingon broomsticks. The
(Tr. (Rowling)Potter materials. at 52:1-second, Beasts to FindFantastic & Where

24.) publisher’s catalogueThe “bible” is a(2001), an ofencyclopediaThem is A-to-Z
places,of the people, thingsand from theimaginary beingsthe beasts and that exist

(Pl. (OdedinaHarry Ex.Potter books. 23(Pl.Harryin Potter’s fictional world. Ex.
¶Decl.) 23A.)2; Rowling’sPl. Ex. U.S.3.) inappear HarryBoth the Potter series

compiled cataloguehas a similarpublisherHog-as textbooks that the students at
Harryof elements from the Potter booksstudies,in compan-warts use their and the

Rowling requestedwhich has and intendsion books are marketed as such. Neither
creating encyclopedia.on in herto drawcompanionof is written in narra-the books

(Tr. 52:25-53:10;at Pl. Ex. 25(Rowling)form;tive instead each book chronicles
¶ (KleinDecl.) 7;at Pl. Ex. 18(Rowlingexpandsand on the fictional facts that

¶¶Decl.) 18A.)2-3; Rowlingat Pl. Ex.(Tr.Harryinunfold the Potter series.
plans usingon an A-to-Z format for her(Vander Ark) 396:21-25; 2-at see Pl. Exs.

53:11-13.)(Tr. (Rowling) atencyclopedia.3.) companion regis-are bothThe books
Copyrighttered with the StatesUnited

Allegedly InfringingII. The WorkDecl.) ¶4.)(Pl. (Blair12 atOffice. Ex.
Although companionthe market for the Michigan-RDR aDefendant Books is

nearly largebooks is not as as the market publishing that seeks tocompanybased
series,Harry Rowling’s Lexicon,”for the Potter thepublish a book entitled “The

(Tr.thancompanion subject (Rapoport)books have earned more this atof lawsuit.
(Tr. 150:19-151:2.) Ark, a(Rowling)million to date. at Steven Vander for-$30

Deck)49:25-50:10; a(Rowling library specialistPl. Ex. 25 at mer media at middle
¶ (Tr. (Vander Ark)¶ (Blair Decl.) 3.) at6; MichiganinPl. Ex. 12 at school
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248:4-6), Potter,the Harryis attributed author of the from including “Ency-the
(Def. (Vander Decl.)Lexicon Ex. Ark clopedia Spells,”502 of “Encyclopedia of Po-

¶ 1). owner,originator, tions,” “Wizards, Witches,at He is also the Beings,”and
operator Harry Bestiary,”and of “The Potter Lexi- “The and “Gazetteer of the Wiz-

(PI.(id.), popular Harry ardingcon” website a Potter (BradleyWorld.” Exs. 14
¶Decl.) 14C.)5,fan site from which the content theof at In addition to these

¶(id. 30). features,atLexicon is drawn reference the website contains a
variety supplementalof pertain-material

OriginsA. The of the Lexicon Potter,ing Harry art,to including fan
commentary, essays, timelines, forums,An Harryimmediate fan of the Potter

(PI.andnovels, interactive data. 14 (BradleyExs.began taking personalVander Ark
¶Decl.) 14A.)3,at The website is current-keepnotes to track of the details and

ly byrun a eightstaff of seven orthat in volun-Harryelements unfold the Potter
teers, (Tr.including primaryfourreadingworld while in editorsthe second book the
(Vander Ark)(Tr. (Vander 340:14-16),Ark) atin all of whomseries 1999. at

335:2-17.) were recruited help updateto and expandAfter anjoining online discus-
the website’s content aftergroup books, publicationsion theHarryabout the Potter
of the fifth in Harrybook the PotterexpandedVander Ark his ser-notes to include

(Id. 339:18-340:24.)ies. atcharacters, Thedescriptive spells,lists of the website
uses minimalobjects advertising to offsetHarryand fictional in the costsPotter to

(Id. 349:24-350:10.)(Id. operation.of atshare with fellow at Usefans. 335:20-
336:9.) of the website is free andThese unrestricted.descrip-lists included brief

(Id. 293:8-12; 351:25-352:4.)(Id. attions or definitions of the terms. at
336:8-11.)

The content of encyclopediathe entries
website,Vander Ark began work on his on the Lexicon website primarilyis drawn

(theHarry“The Potter Lexicon” “website” series,from Harrythe Potter compan-the
website”),or “Lexicon in 1999 and opened books, Dailyion “The Prophet” newslet-

(Id. 336:23.)the website in 2000. at His ters, Cards,”the “Famous Wizard and
purpose in establishing the website was to (Tr.published Rowling.interviews of
create an encyclopedia that collected and (Vander Ark) 348:7-13;at Def. Ex. 502
organized Harryinformation from the Pot- ¶(Vander Decl.) 14).Ark at According to
ter books in one central source for fans to Ark,Vander some additional content is

(Id. 338:6-21;use for reference. at Def. sources,drawn from outside in-reference
(Vander ¶Decl.) 13.)Ex. 502 Ark at At cluding Mythology,Bullfinch’s Field Guide

launch,its the website featured Vander People,to Little New Shorter En-Oxford
descriptive characters,Ark’s spells,lists of glish Dictionary, and online encyclopedias

creatures, magicaland items Harryfrom (Tr. (Van-such Encyclopedia Mythica.as
hyperlinksPotter with to cross-referenced Ark) 346:12-348:19;der at Def. Ex. 502

(Tr. (Vander Ark)entries. 337:7-10,at (Vander ¶Decl.) 14.)Ark at Frequently,
336:4-7.) In response to feedback from these sources are not incited the website’s

website,users of the ArkVander devel- encyclopedia entries. pur-Vander Ark’s
oped an A-to-Z index to each list to allow pose in including additional information
users to search for entries alphabetically. from outside sources or from his own
(Id. 343:2-21.)at knowledge was to enrich experiencethe of

The presentlywebsite features several Harryreaders of the Potter byseries illu-
indexed people, places,lists of thingsand minating incredibly“the rich world and
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meanings” printedhidden contained within them. observed pages from the Lexicon
345:21-346:6.)(Tr. (Vander Ark) at (Tr.covering the walls of the studio. at

(Vander387:3-13; Deck)Def. Ex. 502 ArkpositiveArk has received feed-Vander
¶ 39.)back, including Rowling pub-from and her

lishers, theabout the value of Lexicon anyPrior to discussions with RDR
Maywebsite as a reference source. In Books publishing portionsabout of the

2004, byArk read a remarkVander Rowl- book,Lexicon website as a Vander Ark
ing posted praisingon her website his Rowling’swas aware of public statements
Lexicon website as follows: “This is asuch regarding her intention to write a Harry
great site that I have been known to sneak Potter encyclopedia upon completion of the
into an writinginternet cafe while out and (Tr. (Vanderseventh book in the series.

gocheck a fact rather than into a book- Ark) 247:10-12, 250:21-251:13;at Def. Ex.
shop buy copy Harryand a of Potter ¶ 37.)502 at 2007, justIn June before the
(which Aembarrassing).is website for book,release of the seventh Vander Ark

obsessive;dangerously mythe natural Christopheremailed Literary Agen-Little
(Tr. 118:2-119:2).(Rowling)home.” at In cy, Rowling’s literary agent in the United

2005,July Vander Ark received a note Kingdom, suggestedand that he would be
Klein,Cherylfrom a Senior Editor at “a good editor,candidate for work as an

Inc., publisherScholastic American of the given Lexicon,”on[his] work the should
series,Harry thankingPotter him and his Rowling start working encyclopediaon an

staff “for the wonderful resource site[his] or other reference to the Harry Potter
fans, students,provides for and indeed (PI. 12C.) literaryseries. Ex. The agency

copyeditors Harryeditors & of the Potter Rowlingadvised him that intended to work
series,” who “referred to the Lexicon

alone and did not arequire collaborator.
during editingcountless times the of [the (Tr. (Vander Ark) at PI. Ex. 12250:14-20;series],sixth in the verifybook whether to ¶Deck)(Blair 12C.)12;at PI. Ex.

fact, timeline,a check a aget chapteror &
particularbook reference for a event.”

AcquisitionB. RDR Books’ and(Def. (Vander Deck) ¶39;Ex. 502 Ark at
Marketing of the Lexicon502A.) 2006,SeptemberDef. Ex. In Van-

Roger Rapoport is the president of De-byder Ark was invited Warner Brothers
RDR Rapoportfendant Books. learned ofto the set of filmthe The Order theof
ArkPhoenix, Vander and the Lexicon website whenHeyman,where he met David

he read an in newspaperarticle his localproducerthe of all the Harry Potter films.
23, 2007,JulyHeyman profilingdated Vander Arktold Vander Ark that Warner

figureas a well HarryBrothers used known within thethe Lexicon website almost
(Tr.every day.2 386:8-20; communityPotter fan and the proprietorDef. Ex. 502

¶(Vander Deck) 39.) Finally, keyArk in of the Lexicon website theJuly who “holds
”2007, (Tr.things ‘HarryVander Ark visited the of to all Potter.’ (Rapo-studios

Arts, 77.)153:2-154:15;Electronic producer port)the licensed of at PI. Ex. Recog-
Harry games,the Potter video nizing publishingwhere he a opportunity, Rapoport

testimony2. This was ruled admissible over whether or not Warner Brothers in fact used
hearsay objection purpose every day during pro-Plaintiffs' for the of the Lexicon website the

film,showing bythat Vander Ark was told Warner duction of the Vander Ark had reason to
thatBrothers it had used the Lexicon almost believe based on this statement that the web-

every day, and serving purposenot for the truth of the state- site was its intended aas
(Tr. 386:24-387:1.) Regardless guide Harryment. at of reference to the Potter novels.
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6,Ark Augustcontacted Vander on 2007 Rapoport and Vander agreedArk that
of apossibility publishing Harryabout the the content of the book would be limited to

encyclopediaPotter based on some of the encyclopediathe sections of the Lexicon
(Tr.Lexiconmaterials from the website. that presentedwebsite descriptions of the

357:10-19.)(Vander Ark) Rapoportat de- persons, places, spells, and creatures from
any coverage by nationalseeingnies news (Tr. (VanderHarrythe Potter works.

Rowling’s appearanceoutlets of on NBC’s Ark) (Vander359:14-21;at Def. Ex. 502
(Tr.25,Today Julyon 2007 (Rapo-Show ¶Deck) 28.)Ark Theyat conceived of the

156:10-158:4),port) where Rowlingat stat- encyclopediabook as an organized in the
to Harryed that she intended write a format,A-to-Z rather than by topic as the

(Def. 506a;encyclopedia.Potter Ex. Tr. Lexicon website organized,is to allow the
155:20-156:5.)(Rapoport) at user to find quicklyinformation as pos-as

meetingAt his first with Rapoport in (Tr. (Vander Ark) 366:25-367:24.)sible. at
2007,August ArkVander raised his con- publishThe idea was to completethe first

regarding permissibilitycerns the pub-of guide Harryto the Potter series that in-
Lexicon inlishing Rowling’sthe view of cluded information from the seventh and

plan publish encyclopediato an and her final Harry Potter novel. at 361:12-{Id.
incopyrights Harrythe Potter books. 24.) Vander Ark believed that there was

Ark)(Tr. (Vander 358:2-4).251:14-22,at an advantage beingto the first reference
2007,AugustPrior to Vander Ark had guide on the market to cover all seven

anddeveloped opinioncirculated the that Harry 255:7-14,Potter books. at{Id.
“any book thatpublishing guideis a to [the 361:9-15). He also bybelieved that virtue

Harry ]Potter world” would be a violation of its completeness, the Lexicon would be
Rowling’sof intellectual property rights. most useful for the purpose soughtit to¶(Pl. (Lares Decl.) 3,20Ex. at Pl. Ex. 21 serve, namely helping readers and fans to¶(Lawliss Deck) 3); (Van-at see also Tr.

find information from Harrythe PotterArk) atder 251:20-22. Vander Ark had
361:17-362:6.)novels. at{Id.on a publiceven stated newsgroupinternet

he publishthat would not the Lexicon “in RDR Books intended to ahave manu-
formany except online” permis-without script of the completedLexicon within

he,because Rowling,sion not was “entitled two-to-three weeks of execution of the
(Pl. (Blumsackthat market.”to Ex. 27 (Tr. (Vander Ark)publishing contract. at

¶Deck)Supp. 12;Corrected at Pl. Ex. 255:15-18.) The plan was to rush the book
27G). changedVander Ark his mind about by 2007,to market late-October part,in to
publishing the Lexicon after Rapoport re- capitalize on the generated byinterest the

him thatassured he had looked into the last Harry Potter book and the insurge
legal issue and determined publicationthat (Tr. (Ra-duringsales the holiday season.
of content from the Lexicon website in poport) 165:14-165:21, 167:10-17.)at

(Tr. (Vander Ark)book form legal.was at RDR initially plannedBooks print-runa of
357:10-359:5.) Rapoport agreed to stand 10,000 copies Lexicon,of the but would
by this opinion by adding an atypical subsequentundertake print-runs if the
clause to the publishing contract providing (Tr.book was successful. at (Rapoport)
that RDR would defend indemnifyand 238:22-239:20.)
Vander Ark in the anyevent of lawsuits.
(Tr. (Vander Ark) 359:6-10, 360:8-21; Even beforeDef. his initial meeting with

(Vander ¶Deck)Ex. 28; Ark,502 Ark at Pl. Vander Rapoport began working to
14J.)Ex. secure foreign publishers proposedfor the
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notifying appearedMe- them that the Lexiconand had contactedprojectLexicon
infringe Rowling’s copyrightsto and re-Kingdomin thePublishingthuen United

questing publica-that RDR Books ceasedoingin such atheir interestgaugeto
(Tr.tion of at160:18-161:18.) (Rapoport)the book. 190:7-(Tr. (Rapoport) atproject.

¶ 3).13; PI. Ex. 15 at Rapoport replied toforeign pub-Lexicon toHe marketed the
counsel thatPlaintiffs’ he intended tolishers, to bookstores andas well as U.S.

study the various issues with RDR Books’sellers, Harry Pot-as the “definitive”book
(PI. (Cendali Decl.)legal advisers Ex. 15 at(Tr. atencyclopedia. (Rapoport)ter

¶ 5) and interrupt-that his work had been(Vander213:5-214:4;160:18-161:15, Tr.
¶(id. 7).by personaled circumstancesArk) 361:9-16; 114,at see also PI. Exs.

heMeanwhile continued to market the117.) marketing com-Rapoport’sSome of
domesticallyLexicon book and abroad.Rowling’smunications mischaracterized

(Tr. 193:2-25, 194:4-14,(Rapoport) atwebsite, giv-statements about the Lexicon
208:3-17; 110-130,133-140.)PI. Exs.theing impression supportedthe that she

(Tr.of the Lexicon book. atpublication 3, 2007, receivingOn October after no
89.)175:2-176:5; PI. Ex. One(Rapoport) Books,responsesubstantive from RDR

flyer promi-for the Lexiconmarketing Plaintiffs’ again Rapoportcounsel wrote to
2004nently displayed Rowling’s statement emphasizing their clients’ concerns and

(Tr. (Rapo-the Lexicon website.praising asking prompt response.for a substantive
Decl.)171:3-6; (BradleyEx. 14 (PL (Cendali Decl.) ¶6.)at PI.port) Ex. 15 at On
¶¶ Decl.) 15;17; 22 (Murphyat PI. Ex. at 5, 2007,when pitchingOctober the Lexicon

22A). Rapoport’sEx. As a result ofPI. publisher, Rapoportto a Brazilian asked
efforts, RDR Books securedmarketing agentfor confirmation that the would not

forforeign publishersoral contracts with speak publisherwith the local of the Har-
Canada, (Pl.inrights England, ryto the Lexicon aboutPotter novels the Lexicon.

120.)France, Australia, Zealand, 8, 2007,New and Chi- Ex. despiteOn October
na, havingand an order from Borders bookstore3 received a cease-and-desist letter

(Tr. subsequentat and a letter from(Rapoport)in the United States. Plaintiffs’
137). counsel,187:2-11; 240:15-241:4; aRapoport publisherPI. Ex. told German

that a law-copyrightwho raised concerns
ObjectionsPlaintiffs’ to Publica-C. (Tr.unlikely. (Rapoport)was atsuit

tion of the Lexicon 121.)198:6-19; Pl. Ex.

Rowling’s literary agent, Neil Blair of 11, 2007,On October RDR Books sent
Christopher Literary Agency,Littlethe the chairman of Brothers a cease-Warner

first learned of the book when heLexicon claiming thatand-desist letter Warner
saw an advertisement on www.Publishers rightsBrothers had violated Vander Ark’s

announcing that RDRMarketplace.com “Hogwartsin the Timeline” of events from
Lexicon,publishingBooks would be the Harry novels that was featuredthe Potter

(Brad-(Pl.release in late 2007.scheduled for October Ex. 14on the Lexicon website.
¶(PI. (Blair Decl.) 12D). ¶14, Decl.) 14H).12;Exs. 12 at On ley at PL Ex. RDR

2007,18,September Rowlingcounsel for seekingBooks also stated that it was
“tangibleand Brothers forwarded a letter to for Ark in ex-Warner rewards” Vander

email, purportedby copying Rapoport, changeArk for Warner Brothers’Vander

241:15-23).Rapoport (Rapoport)3. admitted that Borders’ order was at
(Tr.cancelled because of the instant lawsuit.
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quoteas an extra feature of of the on proposedthe timeline the book coveruse of
Harryof the first three meant that Rowlingthe versions endorsed the book.DVD

(Id.) 19, 2007, (Tr. 237:6-13;October (Rapoport)Potter films. On at PL Ex. 13C
(Blumsackresponded Deck);RDRBrothers to (HelfgottWarner Pl. Ex. 16

¶Decl.) 2).aregarding the timeline with changedBooks’ letter at RDR Books the
“printtherequest copyfor a of version” of Harrytitle from “The Potter Lexicon” to

by RDRthe Lexicon website referred to “The Lexicon: Am Guide toUnauthorized
any potentialofBooks to aid its evaluation Harry Potter Fiction and Related Materi-

¶¶(PI. (Cendali Decl.)claims. Ex. 15 at 8- Additionally,als.” the final therevision of
9). refused, statingRDR thatBooks War- displaysfront cover of the Lexicon the

printner Brothers could the material from following disclaimer:
(Tr. (Rapoport)the Lexicon website. at Harry Potter and the ofnames fictitious

(Cendali Decl.)205:21-206:13; PI. Ex. 15 people places Harryand in the Potter
¶ 9.)at novels are trademarks of Warner Bros.

Entertainment,24, 2007, Inc. This not19 and book isOn October Plaintiffs’
written, prepared, approved, or licensedcounsel sent two more letters to RDR

Entertainment, Inc.,Books, bya Warner Bros.asking responsefor substantive
Corporation,Scholasticregardingto clients’ concerns the Raincoasttheir

Books, Pic,Bloomsbury Publishing orLexicon and for confirmation that RDR
author,J.K. Rowling, nor is the his staffpublishBooks would not the Lexicon until

members,attempted good www.HP-Lexicon.orgit to resolve the matter in or the
¶¶(Cendali Decl.)(PL 9, publisher any wayinfaith. Ex. 15 at affiliated with War-

11.) Entertainment, Inc.,ner Bros.responsesRDR Books’ deflected Scholas-the
¶(id. 10) Books,Corporation,ticinquiries and stated that Plain- Raincoast

(id. Pic,objections Bloomsbury Publishingtiffs’ were “unwarranted” J.K. Rowl-
¶ 12). 31, 2007, ing, any person companyor other orOn October Plaintiffs

claiming an inRapoport Harrycalled to offer a last interest the Potterchance to
agree works.publication, delayto cease or at least
publication, provideand to Plaintiffs with a (Def. 501a.) maintains,Ex. RDR Books
copy manuscript proposedthe andof cov- however, that originalthe cover was truth-
er, (Id.in to resolve theeffort matter. anyful and did not infringe rights of Plain-
¶ 13.) delay publicationRDR refused to (Def. Decl.)tiffs. Ex. (Rapoport501 at

provide copyand to a of manu-refused the ¶ 6.)
(Id.)script. Plaintiffs filed suit on October

D. The Content of the Lexicon31, 2007, they byat which time also moved
preliminaryorder to show cause for a in- The guideLexicon is an A-to-Z to the

¶(Id. 13;junction. Compl.) creatures, characters, events,objects, and
lawsuit,filingSince the of this RDR places that exist in the world Harryof

byBooks has revised the front and back cov- Potter. As received the Court in evi-
dence,ers of the Specifically,Lexicon. RDR the manuscriptLexicon is more

Books quotation Rowling’sremoved the of than 400 type-written pages long and con-
2,4372004 organizedstatement about her use of the Lexi- tains alphabetical-entries

con website from ly. pagesthe back cover of the The first few acontain list of
presented surveyLexicon after Plaintiffs a throughoutabbreviations used the Lexicon

in litigationthis demonstrating originalthat 38% of to cite to the sources of the mate-
respondents appearancebelieved that the rial.
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game Quidditch),created us- ventedmanuscript (e.g.,The Lexicon was and imagi-
encyclopediathe entries from the Lexi-ing nary place (e.g., Hogwarts School of

(Vander Ark)(Tr. 365:1-5;atcon website. Wizardry,Witchcraft and Diagon Alley,
¶(Vander Decl.) 30.)ArkDef. Ex. 502 Ministryand the Magic)of that inappear

space print-Because of limitations for the the Harry Potter works. The Lexicon also
work, completeseeks to be buted which contains entries for items that are not

use,easy half ofalso to about the material explicitly named in Harrythe Potter
from the website was not included in the works but which Vander Ark has identi-

(Tr. 365:1-11,manuscript.Lexicon 366:9- fied, such magic,as medical candle magic,
¶¶(Vander Decl.)18; 30,ArkDef. Ex. 502 wizard space, clothing,wizard and re-

33.)31, The Lexicon itself makes clear morse. Some of the entries describe
onlythat the source of its content is the places thingsor that inexist the real world

Rowling. pagework of J.K. The first of but also placehave a in the Harry Potter
manuscript “All thethe Lexicon states: works, moors, Greece,such as and Corn-

Harryinformation in the Potter Lexicon wall.
Rowling,comes in thefrom J.K. either

entry,Each exceptionwith the of thenovels, ‘schoolbooks,’ from her inter-the
ones, gathers synthesizesshortest andviews, or from material which she devel-

pieces relating subjectof information to its(PI. 1).1oped or wrote herself.” Ex. at
that appear scattered across the HarryVander Ark claims that the LexiconWhile

novels, books,companionPotter the Thefrom outsideuses material reference
newsletters,Daily Prophet Famous Wiz-sources, Mythology,such as Bullfinch’s

Cards, publishedard and interviews ofPeople,Field Guide to Little New Shorter
Rowling. typesThe of information con-English Dictionary,Oxford and online en-
tained in descriptionsthe entries include of(Tr. (Vander Ark) atcyclopedias 346:12-

subject’s attributes, story,the role in the(Vander Decl.)348:19; Def. Ex. 502 Ark at
relationship to other things,characters or¶ 14), it possibleis not to confirm this

involving subject.and events the Reposi-because, dictionaryclaim aside from four
information,tories of such the entries seekcitations, third-partyno other citations to

give completeto as a picture possibleas of(Tr. (Van-inappearworks the Lexicon.
Harryeach item or character in the PotterArk) 295:13-296:13).der at

world, many appear only sporadi-of whicheveryThe Lexicon entries cull item and
cally throughout the inseries or variouscharacter that appears Harryin the Potter

of Harrysources Potter material.works, plays significantno matter if it a or
snippetsThe of information in the en-ininsignificant story.role the The entries

generallytries are byfollowed citations inevery Patronum,spell (e.g., Expectocover
parentheses theythat indicate where wereIncendio),Expelliarmus, potion (e.g.,and

corpusfound within the Harryof the Pot-Potion, Felicis, DraughtLove Felix and of
thoroughnesster works. The of the Lexi-Death),Living magical (e.g.,item or device

citation, however, consistent;Hallows, con’s is notHorcrux,Deathly Cloak of Invisi-
verysome inentries contain few citationsbility), magicform of (e.g., Legilimency,

Arts), provided.relation to the amount materialOcclumency, and the Dark creature
{See,Skrewt, 1,(e.g., Dementors, e.g., entryPI. Ex. forBlasL-Ended “Dumble-

(con-dore,Blood-Sucking Bugbears),and Albus Percival Wulfric Brian”character
Potter,(e.g., Harry Hagrid, taining five-page entry);no citations in aand Lord

(con-Voldemort), Aurors,group entry(e.g., “Granger,or force for Hermione Jean”
Eaters),Army, taining three-page entry);Dumbledore’s Death in- no citations in a
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(contain- guides togenre of non-fiction referenceof Secrets”“Chamberentry for
pages expertof As Defendant’snearlyfor two fictional works.citationing one

“Crouch, testified, a mul-entry Harryfor Bartemius the Potter series ismaterial);
literature,for(containing fantasyone citation of simi-ti-volume work‘Barty’, Sr.”

material).)of When the lar to the works of J.R.R. Tolkien and C.S.pagefullnearly a
Harrythe sevento one of toLewis. works lend themselvescites SuchLexicon

onlynovels, providesthe citation be-companion guides or reference worksPotter
chapter number. Vander they imaginaryand reveal an elaboratebook causethe

page numbers werethat involvingexplained pages,world over thousands ofArk
thethe citations because creatures,characters, magicalfrom many andexcluded

Harrythe Potter booksofeditions acrossobjects appear reappearvarious that and
chapter (Sorensen)but thepagination, (Tr.pages.different of athave thousands
(Vander(Tr.consistent. 504:16-23;remain (testifyingnumbers at 507:1-5 thatid.

277:19-278:1.) The Lexicon nei-Ark) at companion guidesor 20 toshe found 19
each norletter to editionaassigns works,ther and about 15J.R.R. Tolkien’s

providingedition while works).)a standardspecifies Fantasyguides to C.S. Lewis’s
editions, prac-for othertablea conversion having a va-spawnsliterature books wide

expert Jeri JohnsonPlaintiffs’ formats,tices which asriety purposesof and demon-
forcommon referenceweretestified Harrybystrated the books about Potter

(Johnson)(Tr. 594:11-16,atguides. (PI.that Plaintiffs entered into evidence.
594:20-595:3.) 13E-13G.)73, 74, 75, 192; The Lexi-Exs.

con, guide synthesizesan A-to-Z whichLexi-primary purpose,not its theWhile
generallyinformation from the series andcommentary backgroundandcon includes

of that infor-provides citations for locationinformation knowledgefrom outside on oc-
offering commentary,rather thanmationexample,For the Lexicon containscasion. .

comparable comprehensiveis most to thereferences,etymological (e.g., PI.sporadic
Ford, CompanionPaul F. Nar-work of to1, “Colloportus,” “Lupin,Ex. entries for

Complete MagicalA to thenia: GuideRemus,” “Alohamora,” Charm”),“Fidelius
Lewis’s The Chronicles ofWorld C.S.Harrythe ofanalogies to characters outside

(PL 62),Ex. or the unauthorizedNarniaMerlin, and observa-Potter world such as
Beahm, Fact,guide by GeorgeA-to-Z W.to other worksRowling’stions of allusions

Fiction, Harryand Folklore in Potter’sof literature such as “the weird sisters”
192).4(PLAn Ex.World: GuideUnofficialShakespeare’sfrom Macbeth. The Lexi-

“flints,”verypointscon also to the few or trial, Rowling testified that Lexi-At the
continuity story,in of thaterrors the the work,highlights“all the of [her]con took

(SeeHarryin the Potter series.appear in other words characters’ secret his-[her]
Ark) 297:15-298:4.)(Vander atTr. certainly, excitingtory, jokesthe certain

twists, thatopining thingsat narrative all the are theWhile there was considerable
(Tr. (Rowling)of stories.”type highlights [her]trial to the of reference work theas

647:6-10). compared takingand it at She this ofpurportsLexicon to be whether
(no “plumsall of inpart plunderingdoubt in due to her to thequalifies as such work

647:3-6).(Tr.title), (Rowling) atthe Lexicon fits in the cake.”[her]its narrow

Narnia, however, comprehensiveCompanion4. The and is less thanto is far information
onlythat it certainmore erudite and informative than the Lexi- the Lexicon in covers

(e.g.,Hany guide by categoriescon. of information FabulousThe Potter Beahm does
provide Wizards, etc.).Beasts, Magical Spells,not the itscitations for sources of
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Rowling “Muggle-borns,”and the he said. “Goblin-trial, testimony ofAt the
atof focused notopinion require cleaning,Johnson made armour doesexpert

copyingthe Lexicon’s verbatimlength girl.on simple repelsGoblins’ silver mun-
Harryfrom the Potter works.languageof dirt, imbibing onlydane that which

particular,that in entriestestifiedJohnson strengthens it.”
terms, creatures,deal inventedthat with

(PI. 303.)8at entryEx. 10 The Lexiconthings Harryfrom the Potterplaces and
“armor, goblinfor inmade” reads its en-specific,and the“again againusebooks

tirety:colorful, ...very idiosyncratic nouns and
(Johnson)(Tr.Rowling.”phrases of Ms. armor in wizardingSome the world is

619:7-9.) valuable,at by goblins, quitemade and it is
HBP20)(e.g., According to Phineas Ni-quantifyto howAlthough it is difficult

gellus, goblin-made armor does not re-languageof the in the Lexicon ismuch
quire cleaning, goblins’because silverHarrythe Potter nov-directly lifted from

dirt,books,5 repels imbibing onlymundane thatLexicon in-companionels and the
it,strengthenswhichtroublingcontains at least a amount such as basiliskdeed

paraphrasing context,or close of Inquotationof direct venom. this “armor” also
language.6 The LexiconRowling’s original includes blades such as swords.

marks indi-occasionally quotationuses to
Although entrythe Lexicon introducesRowling’s language,cate but more often
Rowling’s language phrase,with the “Ac-language copiedoriginalthe is without
cording Nigellus,”to Phineas it does notmarks, it difficultquotation makingoften

quotationuse marks.Rowling’sto know which words are and
(Tr. (Rowling)are Ark’s. atwhich Vander entryThe Lexicon for “Dementors” re-

57:6-15, 58:24-59:12, 59:19-60:2; Tr. produces Rowling’s descriptionvivid of
619:3-12.)(Johnson) at usingthis creature sometimes quotation

and“armor, quoting closelymarks sometimes orexample, entryFor in the for
made,” paraphrasing indicatingwithout which lan-Rowling’sgoblin the Lexicon uses

guage original expression. originalis Thenearlypoetic language verbatim without
language appears Chaptersin 5 and 10 oforiginal languagemarks.7 Thequotation
Harry Potter and the Prisoner AzkabanHarry Deathlyfrom Potter and the Hal- of
as follows:lows reads:

brief,say post-trialRowling far as to that Mr. In its Defendant acknowl-5. went so "if
¶ 51,put quotation (Def.Vander Ark had marks around edged testimonythis Post-trial Br.

lifted,everything thehe has most of Lexicon 17),at not confirm Vander Ark’sbut did that
(Tr. (Rowl-quotationwould be in marks.” adopted byproposal would be RDR Books.

64:19-21.)ing) at
quotations7. Italics are used in the block toquotation6. Some of the most extensive direct

highlight original language copiedthe that isreproduces songoccurs where the Lexicon a
paraphrased. appearThe italics do not inornovels,poem appearsor that in such asthe
originals.theSong,” Sorting"Hogwarts' thethe School

EyesSong, poem,Hat and the "His are as
Having that the intro-8. determined charts(PLGreen as a Fresh Pickled Toad.” Ex. 11

47, 48, 43,(Pl.byduced Plaintiffs Exs. and8,¶(Birchall Decl.) 11E-11G.)at PL Ex.
44) consistently represent languagenot thetrial, doDuring testimonyhis at Vander Ark con-

accuracy,with the Courtfrom the Lexiconceded that these entries took too much and
underlyingnot on the charts but on thepoems songs reliesremove the and fromoffered to

397:1-3.)(Tr. (Vander Ark) comparisons.at texts themselves for itsthe Lexicon.
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Dementors,completely specificallyhidden be- the Patronusface was... Its
AThere was a hand Charm. Dementor’s breath soundshood....itsneath

rattling tryingand like it’s to suck morethe cloak and it wasfromprotruding
of athan air out room. Its hands areslimy-looking, andgrayish,glistening,

“glistening, grayish, slimy-looking, andsomething dead that hadscabbed, like
It biting,scabbed”. exudes a soul-water....indecayed
(PA5).freezing coldhood,thing beneath thethethenAnd

was, slow,long,drew a rat-itwhatever example of copyingAnother verbatim
breath, though tryingit were toastling paraphraseclose can be found in theand

more than air fromsomething its entrysuck Lexicon for “Mirror of Erised.” The
surroundings. original language Harryfrom Potter and

** * the Sorcerer’s Stone reads:
mirror,magnificentIt a highwas asamongare the foulest“Dementors

frame,ceiling, goldthe with an ornateasTheywalk this earth. in-tocreatures
standing on two clawed feet. There wasdarkest, places, theyfilthiestfest the

inscription top:an carved around thedecay despair, theyand draininglory
oyt oytehru cafruErised stra ube onhappinessand out of airthehope,peace,

wohsi.MugglesEven feel theirthem.around
* * *though they can’t see them.presence,

everya dementor and goodnearGet too ... “It nothingshows us more or less
happy memoryevery will befeeling, deepestthan the ourdesire of hearts.

can,you. If it Potter],out of the demen- [Harrysucked You who have never
you long enoughonwill feed to your family, standingtor known see them

somethingto like itself ...you you. Weasley,reduce around Ronald who has
”evil....and always bysoulless been overshadowed his broth-

alone,ers, standingsees himself the best187.)(PL 83, entryat The LexiconEx. 6
However,of all of them. this mirrorin entirety:reads itsfor “Dementors”

give neither knowledgewill us or truth.ofare some the most ter-Dementors
it,awayMen have wasted before en-earth, flyingcreatures on tallrible

seen,by theywhattranced have or beenthingshumanoid withspectralblack
mad, knowingdriven not if what itTheyrobes. “infest theflowing dark-

or possible.”shows is real evenest, they inplaces, glory decayfilthiest
(Pl. 213).207,4 para-Ex. at The firstdespair, they peace, hope,and drain and
graph entryof the Lexicon reads:them,”out the air aroundhappiness of

(PA10). mirror,according Lupin magnificent highto Dementors A aas as
Muggles, although Muggles ceiling, goldaffect even classroom with an ornate

foul, frame, standingcan’t see the black creatures. De- on two clawed feet.
positive inscription topmentors feed on human emo- The carved around the

tions; large oyta is like a to “Erised stra ehru cafrucrowd feast reads ube
wohsi,”They oyt youthem. a of on which is “I show notpow-drain wizard his

long. They your yourer if left them too face but heart’s desire” writ-with
(that is, inguardswere the at Azkaban and made ten backwards what is called

writing’). you look intoplace Ministrythat horrible indeed. The ‘mirror When
you deepest,see the mostguardsused Dementors as in its court- the mirror

DH13).(GF30, yourdesire of heart. Thedesperaterooms as well There
mirror trapped peoplehas who can’tagainstare certain defenses one can use



529

it,stop staring into unsure ifbear to while the other survives.... The one
they going actually hap- powerwhat see is to with the to vanquish the Dark

inpen. Harry familysees his the Mir- Lord will be born as the seventh month
”ror; BoyRon sees himself as Head and dies....

(PS12).Quidditch champion (Pl. (ellipsesEx. 8 at 841 in original).)
entryThe Lexiconentry “Boggart” reproduces prophe-for takes thisThe Lexicon

(PLcy exactly inHarry but italics and indented.dialoguestrands of from Potter and
1,Ex. entry “Trelawney, Sibyllforclosely para-the Prisoner Azkaban and Patri-of

cia.”) entryThe Lexiconphrases person. origi- byit in the third The continues dis-
cussing what afollowing happensnal work contains the of as result of thisbits
prophecy:dialogue: Snape“Severus was eaves-
dropping on this conversation and he re-dark,“Boggarts spaces.”like enclosed
ported part Prophecythe first of the to theshape-shifter....“It’s a It can take the
Dark immediatelyLord. Voldemort beganshape frightenof whatever it thinks will

threat,searching for this and centered hisus most.”
attention on the child of Lily and James“Nobody boggartknows what a looks

(OP 37).”Potter. entryThe then quotesalone,like when he is but when I let him
the prophecy,second but without a citationout, immediatelyhe will become whatev-
to appearswhere it in the Harry Potterer each of us most fears.”
series.

(PL 133.) entryEx. 6 at The Lexicon
A number of copyLexicon entries Rowl-begins as follows:

ing’s literaryartistic devices that contrib-
shapeA that inprefersshifter to live ute to her distinctive craft as a writer.

dark, spaces, takingconfined the form of For example, entrythe Lexicon for “brain
thingthe by personmost feared the it room,” Rowling’suses literaryevocative

encounters; nobody bog-knows what a verydevice in a paraphrase.close The
gart looks like in its natural state. original language Harryfrom Potter and

exampleAn of particularly extensive di- the Order the Phoenix reads:of
rect quotation is found in the Lexicon en- For a moment it suspendedseemed in

Patricia,”try “Trelawney, Sibyllfor the midair, Ron,then it spin-soared toward
professor of HogwartsDivination at the came,ning as it and what likelooked

important propheciesSchool who tells two it,moving imagesribbons of flew from
story.in only repro-the The Lexicon not unraveling like rolls of film.

propheciesduces her inword-for-word
(Pl. 798.)Ex. at entry8 The Lexiconso,entirety, doingtheir inbut reveals
reads in part:plot theydramatic twists and how are

Summoned,... flyWhen the outbrainsresolved in example,the series. For the
tank,of unspoolingthe ribbons ofprophecyfirst reads:

film,thought like strips wrapof which“The one with the power vanquishto
themselves around the andSummonerDark approaches....the Lord Born to

(OP35)....quite damagecause a bit ofhim,those who have thrice defied born
as the seventh month ... entrydies and the The Lexicon copiesfor “Clankers”
Dark Lord will mark him equal, by Rowlingas his a vivid simile created and re-

powerbut he will have the produces thought HarryDark Lord a in the ofmind
not ... nearlyknows and either must die at the Potter a factual usingas statement

ofhand the other for neither can live identical wording. original languageThe
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found in entries drawn from theDeathly Hal- but can beHarry Potter and thefrom
example,Forcompanion books as well.reads:lows

entry Magpies” usesthe for “Montrosebag Griphook,the to andpassedRon
Quidditch Throughfrom thelanguagea number of smallgoblin pulledthe out

original language reads:Ages. Thethat shakeninstruments whenmetal
loud, ringinga noise like miniaturemade most successfulMagpiesThe are the

hammers on anvils.... historyin of the British andteam the
they thir-League,Irish which have wonHarry dragon]could see [the...

ty-two European Champi-times. Twicethey drew nearer hetrembling, and as
Magpies.... The wear black andonsby viciousthe scars made slashessaw

magpiewith one on thewhite robesface, that it hadguessedacross its and
and another on the back.chestto fear when ittaughtbeen hot swords

the of the Clankers.heard sound 35-36.)(PI. entry2Ex. at The Lexicon
(PI. 536). reads:entryEx. 10 at The Lexicon
reads: QuidditchThe most successful team in

instruments, history, the andA of metal which has won Britishnumber small
loud, ringing league thirty-twoIrish times and thewhich when shaken make a

Cup twice. Their robes aretiny Europeanlike hammers on anvil [sic].noise
white,Anyone magpieblack and with one on thevisiting high-securityone of the

(QA7).carry one of and another on the backGringottsvaults at must chest
these, itshaking to make noise. The (See 1, entry “WoollongongPI. Ex. foralso
dragon guarding those vaults has been Shimmy.”)

sound,awayconditioned to back at the
paraphrasing placeThe same close takes

apparently by being taught to fear hot
drawingin the Lexicon entries from Rowl-

swords whenever it hears the Clankers book,ing’s companionother Fantastic
(DH26).

Beasts & Where to Find Them. For exam-
Similarly, entryLexicon for “March-the entryple, the for “Chinese Fireball” close-

banks, Madam uses an artfulGriselda” ly original language,tracks the which
originalsimile from the works to describe reads:

Rowling’s languagethis character. in only dragon.The Oriental Scarlet
Harry and the the Phoe-Potter Order of smooth-scaled, fringeand it has a of
nix reads: golden spikes around its snub-snouted

... Harry thought Professor March- extremely protuberant eyes.face and
tiny, stoopedmust be the witchbanks gainedThe Fireball its name for the

thoughwith a face so lined it looked as it mushroom-shaped flame that bursts
cobwebs;draped Umbridgehad been in angered....from its nostrils when it is

speaking verywas to her deferential- Eggs speckledare a vivid crimson with
ly.... gold....

(PI. 710.) entryEx. at The Lexicon8 11.)(PL entryEx. 3 at The Lexicon
part:reads in reads:

... inMadam Marchbanks June 1996 species dragonA of native to China.
tiny stooped,was and her face so lined it dragonFireball a withThe is scarlet

appeared indraped cobwebs.... golden spikes pro-around its face and
eyes.The of aparaphrasing trudingLexicon’s close is not The blast flame from

novels,limited Harryto the seven Potter fireball forms a distinctive mushroom
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“Lovegood,are vivid for Luna”Eggs of a Fireball contains the follow-shape.
(FB). ing paragraph:crimson, goldflecked with

Luna came into duringher own herCrab.”)(See 1, entryPI. Ex. for “Firealso
yearsixth at Hogwarts. Harry,With

copyingsuch orInstances of verbatim Ron, school,and goneHermione from
in the Har-paraphrasing languageclose of joined Ginnyshe and Neville to revive

the Lex-throughoutPotter works occurry the D.A. and resist the Death Eaters’
(See, 1,e.g., “Ap-icon. PI. Ex. entries for influence at Hogwarts. She was kid-

“Pinee,“Bubtotuber,” Madamparition,” napped Hogwartson the Express on her
Irma,” Wilkie,”“Twycross, “Lovegood, way home for the holidaysChristmas
Luna,” corridor,” “Slytherin“third-floor (DH25) because of what Mr. Lovegood

room”) Rowling numer-providescommon writing Quibbler,had been in The and
47,in “aexamplesous Plaintiffs’ Exhibit imprisoned Malfoyin the cellar at the

chart made to show what felt[she] [she] alongMansion with Ollivander. She
pilfering of work.”was the constant helpful[her] was in their to escapeefforts the

(Tr. 57:23-24.) Mansion,at(Rowling) Malfoy and then fought brave-
ly, again, Hogwartsat the Battle ofcopying,from verbatim anotherAside
(DH31).

of at trial was thefactual issue contention
(See also, 1,e.g., entryPL Ex. “Malfoy,forthat contain summaries ofLexicon entries

¶¶ 7.)Draco,” 5, 6, times,But other theHarryinkeycertain scenes or events the
details, effect,presentation plotof in sum-frequently,Potter series. Most these are

vignette portionmarizes a or of a scene.longer importantthe entries that describe
Luna,”entry “Lovegood,In the same forHallows,”objects, “Deathlysuch as the or

the Lexicon summarizes a scene on theevents, such as the “Triwizardmomentous
Hogwarts Express pagesfound on 185 toTournament,” develop-or that trace the

Chapter Harry188 of 10 of Potter theandcharacter,importantment of an such as
Order the Phoenix:ofPotter, Yoldemort,Harry Lord Severus

Harry met Luna for the first time
Snape, and Albus Dumbledore. Plaintiffs’

Hogwarts Expressthe Sep-aboard on
expert length opin-testified at that in her

1, He, Ginny,tember 1995. and Neville
“plotion these constitute summar-entries compartmentshared a with her on the

(Tr. (Johnson) 592:14-22,ies,” at 611:13— (OP 10). reading copytrain aShe was
623:4-624:11),22, expertwhile Defendant’s Quibbler magazine upsideof The down.

characterized them as character studies or She informed the others that her father
analysis. Quibbler, magazineis the editor of The a

Wizardingwhich most in the World con-isNeither of these characterizations ex-
joke. laughedsider a She a little toocharac-actly apt. endorsingWithout one

loud; kids,she stared at the other andanother, interization or such entries the
travelingan com-generally made oddencapsulateLexicon do elements of the

panion. Harry privately thought, whenvery ranging plotelaborate and wide
happened by compartmentCho their to(sometimes order,chronologicalin some-
hello,say that he would much rathernot) subjecttimes confined to the of the

sitting kids thanhave been with “cooler”entry. significantIn the char-entries for
Luna and Neville.acters, occasionallyplotthese elements are

185-88.)Pl.(Compare Ex. 8 atansupportused to observation about the
development.character’s nature or For and the villainThe entries for the hero

instance, (Harrypage entry Harrythe three-and-a-half of the Potter series Potter
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Voldemort) Beasts & Where topresent Agesthe closest and Fantasticand Lord
summaries,” Them, bybut are more used theFind the schoolbooks“plotthing to

synopses or outlines Hogwartsas attendingstudents the School.characterizedaptly
revolving short,around those fifty-sixveryarethe narrative These two booksof

Harry Potter andBecause Theyfifty-nine pages,9 respectively.characters. and
narrative and (Tr.drive theLord Voldemort in non-narrative formare written

nearly every chap-inappearthey (Vander Ark) 396:21-25)because presentat and
series, encapsulationan of the (id.theter of commentaryfictional facts without

ultimately yieldssurrounding themevents 63:18-20), wayin to(Rowling) at a similar
threadprimarythe narrativeofsynopsisa questionedthe Lexicon. When about his

series. The LexiconHarry Potterin the Lexicon,creatingof in theuse these books
“Potter, Harry James” is elevenentry for Ark testified:Vander

yeareach oflong chroniclespages and Quidditchand... Fantastic Beasts
Hog-Harry life at the fictionalPotter’s

of them[Through] Agesthe had sections
School, allproviding the reader withwarts

essentially encyclopedias al-which werestory allthroughmain events of theof the
quite problem.aready presentedwhichnovels,Rowling’s leading upof toseven

complete,be we cer-We wanted to butHarry Potter’s final battle with Lord
tainly replacedidn’t want to Ms. Rowl-(Birchall Decl.)(PI. Ex. 11 atVoldemort.

pre-whiching’s encyclopedia content¶ 5). “Voldemort,nine-page entry forThe
challengea ofquitesented us with howbegins by pre-storytheprovidingLord”

that, information,to includeto do howcharacter,the which is included in thefor
not to include all of it. And that wasbutnovel,Harry givingPotter back-sixth

what we decided to do. We said we’ll(Tr.into the character as a child.ground
intentionally things putleave out and a146:10-13).(Rowling) entryat thenThe

note,very goclear Please read herchronologically all ofproceeds to describe
books, which is what we did.insurroundingthe events this character

Harry storyPotter from books onethe (Id. (Vander Ark) 287:20-288:4.) Although
seven,through givesand also an account sporadicallythe Lexicon leaves out materi-

in Harrythis character’s death the lastof al, such as some material from intro-the
(Tr. 12-20;(Rowling) atPotter novel. 62: Quidditchductory chapters Throughof the

(Johnson) 623:6-624:11).at AlthoughTr. Ages, essentiallyit wholesale fromtakes
proceed chronologicallythe entries and do (Tr.companion (Rowling)the books. at

plotthe do thenot use same structure as 62:25-63:1.)65:3-8, questionedWhen
(whichHarry Potter novels structure the entry “Chudleyabout the Lexicon for Can-

drama),plot interestingso as to create an anythingnons” and whether there was
providethe entries do a skeleton of the Quidditchquidditch inabout this team

story together.elements that hold theplot that not inThrough Ages putthe he did
Lexicon, admitted,Finally, the Vander Ark “InPlaintiffs established the Lexi-

case,copying Rowling’s particular prettyextensive from that it looks like wecon’s
(Id. 288:15-22.)10books, Quidditchcompanion Through caughtthe much it all.” at

passage describing ChudleyWhere Them 10.9. Fantastic Beasts & to Find is The the Can-
Quidditch Through Agesnons from the readsfifty-nine pages including introductorythe

in full as follows:material.
glory days mayChudleyThe Cannons' be

over,by manyconsidered to be but their
hopedevoted fans in of a renaissance.live
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althoughArk later admitted that plaintiffVander demonstrates that the copying is
Quid- “byof actionable showinghe left out some the first half of that the second

work abears ‘substantialThrough Ages, similarity’ pro-ditch the it comes to“[w]hen
expressiontected inQuid- the earlierdescriptions specific things,to of a work.”

Rock,Castle 150f[oul], F.3d at 137 (citing Reppexample,ditch for there’s not a lot
Webber, (2d882,v. Cir.1997));132 F.3d 889condense,of information there to and so

see Ringgold Television,v. Black Entm’tthere would be more of that included and
Inc., (2d70, Cir.1997) (ex-126 F.3d 74-75(Id. 290:3-6.)11referenced.” at Similarly,
plaining the distinction between actionablecopiesthe Lexicon a large part of the
copying and factual copying); 4 Melville B.indescriptions of each beast the A-to-Z

Nimmer,Nimmer & David Nimmer onsection of Fantastic Beasts & Where to
(2007)§Copyright 13.03[A] [hereinafterFind Them.

Nimmer ].
CONCLUSIONS OF LAW

OwnershipA.Copyright InfringementI.
There is disputeno regarding PlaintiffTo primaestablish a facie case of

Rowling’s ownership of valid incopyrightscopyright infringement, plaintiffa must
Harrythe seven Potter novels and two“(1) ownershipdemonstrate of a valid
books,companion Quidditch Through the(2)copyright, copyingand of constituent

Ages and Fantastic Beasts & Where tooriginal.”elements of the work that are
Find respect works,Them. With to thosePubl’ns, Co.,Feist Inc. v. Rural Tel. Serv.
Plaintiffs introduced evidence copyrightof340, 361, 1282,499 U.S. 111 S.Ct. 113
ownership in the registrationform of cer-(1991);L.Ed.2d 358 Arica Institute. Inc.
tificates from Copyrightthe U.S. OfficePalmer, (2d1067,v. 970 F.2d 1072 Cir.­
(PL 12-A),Ex. which primaconstitute fa-1992). The element copyingof has two
cie evidence of the works’ copyrightabilityfirst,components: plaintiffthe must estab­

validityand the copyrights.of the 17lish actual copying by either direct or indi­
410(c).§U.S.C. Plaintiffs also introducedevidence; then,rect the plaintiff must es­

the declarations and testimony of Rowlingtablish that the copying amounts to an
concerning her creation of the works andimproper or unlawful appropriation. Cas­

(Pl.ownership of the copyrights in them.Entm’t,tle Rock Inc. v. Publ’gCarol
25, 32; 43:8-9.)Exs. Tr. (Rowling) atInc., 132, (2dGroup, 150 F.3d 137 Cir.­

1998); Inc.,Laureyssens Group,v. Idea however,Defendant disputes,
131, (2d Cir.1992).964 F.2d 139-140 The that Plaintiffs have established Rowling’s

League twenty-The Cannons have won the leagueThe twenty-Cannons have won the
times,one they times,but the last time did so was ojne [sic] but the last time was in

performancein 1892 and their over the last losing1892. As a result of this endless
centuiy Chudleyhas been lackluster. The streak, motto,the club which used to be

bright orangeCannons wear robes of em- conquer”, changed“We shall was in 1972
speedingblazoned with a cannon ball and a just keep fingersto all'Let's our crossed

double "C” in black. The club motto was (QA7)....hopeand for the best
changed conquer”in 1972 from “We shall

just keep fingersto “Let's all our crossed Quidditch Through Ages11. the contains a
hopeand for the best.” quidditchchart of all the fouls in theirand

(PL 33-34.) entryEx. 2 at The Lexicon for 2,(Pl. 29-30.)description. Ex. at The Lexi-
“Chudley partCannons” reads in as follows: reproduces descriptionscon the from this

orange... The Cannons wear robes with chart thein entries for each of the fouls.speedinga black cannon ball and a double
Theyletter C on Chudley.them. hail from
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reading theDaily by takingin Lexicon notes whilecopyrights “Theownership of
byHarry usingnewsletters and Warner Broth- Potter books and withoutProphet”

inownership copyrightsof scanned,ers’ beneficial ofcopiesauthorization electronic
games that containHarry Potter videothe Harry companionthe Potter novels and

infringed “Famous Wizardallegedly (Tr. (Vander Ark)the 335:9-17,atbooks.
offered at trialonlyThe evidenceCards.” 16-23.)259:5-9, acknowledging ac-While

ownership of thesePlaintiffs’to establish thatcopying, disputestual Defendant the
Rowling’s testimony.copyrights was improperamounts to an or unlaw-copying

post-trialtheir briefattached toPlaintiffs appropriation Rowling’sful of works. De-
demonstrating Rowling’s U.K.documents argues that Plaintiffs fail to estab-fendant

(PI.Daily Prophet”“Thein thecopyright prima infringementa oflish facie case
A)Br., Ex. and Broth-WarnerPosh-Trial thatthey have not shown the Lex-because

Artsjoint ownership with Electronicers’ Harrysubstantiallyicon is similar to the
Harryin PottercopyrightsInc. of U.S. Potter works.

B).(id., HavingEx. takenvideogames
publicdocuments asjudicial notice of these appropriate inquiryThe under the

the Federal Rulespermitted byasrecords similarity test is whether “thesubstantial
201(b)(2);Evidence, Fed.R.Evid. Is-of see quantitatively qualitativelyis andcopying

Serv. v. Micro-Computerland & support legalto thesufficient conclusionSoftware
(2d257, Cir.2005),261Corp., 413 F.3d (actionableinfringement copying)that hassoft

concludes that Plaintiffs havethe Court 75;Ringgold,occurred.”13 126 F.3d at
copyrights inownership ofestablished Shimbun, Inc. v.accord Nihon Keizai

and “FamousDaily Prophet” the“The Data, Inc., 65,Bus. 166 F.3d 70Comline
cannot establishPlaintiffsCards.”Wizard (2d Rock,Cir.1999); 150 F.3d atCastle

works, however, be-infringement of these quantitative component138. The address­
entered into evi-neither work wascause copyrightedes the amount of the work

dence,12 thetheyand are not before Court. copied, qualitative compo­that is while the
copyrightclaims ofAccordingly, Plaintiffs’ copying of protectednent addresses the
onlywill be addressed withinfringement expression, opposed unprotectedas to

Harrythe Potter novelsrespect to seven Ringgold,ideas or facts. 126 F.3d at 75.
companion guides.and two

evaluating quantitativeIn the ex­
CopyingB. copying similaritytent of in the substantial

analysis, the Court “considers the amountthat the LexicondisputeThere is no
copying only quotationsof not of directRowling’s copyrightedactually copied from

paraphrasing,and close but also of allArk admitted thatopenlyworks. Yander
inprotectable expression originalthe content of the other theupdatedhe created and

46,trial, genres, questionare12. which contain works of different the ofAt Exhibits 45 and
comparing the Famous Wiz- similaritycharts text from substantial is difficult to examine

ProphetDaily textard Cards and The with using appliedthe other tests in this Circuit.
Lexicon, asfrom the were admitted demons- Rock, ("BecauseF.3d at 139See Castle 150 in

exhibits, underlyingtrative worksbut the original secondarythe instant case the and
were not introduced. genres and aworks are of different to lesser

media,theyextent because are in differentpost-trial parties13. The the bothbriefs of
similarity other than thetests for substantialsuggest Ringgold’s quantitative/qualita-that

quantitative/qualitative approach par-are notapproach applicabletive is the test for sub-
ticularly analysis.”).helpful to ourcase,similarity and thestantial in this Court

agrees. original secondarySince the and
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Rock, entirelyCastle 150 F.3d at 140 n. 6. is productwork.” the originalof the au­
instructed,As the Second Circuit has “[i]t imaginationthor’s and creation. See Cas­

to determinepossible infringementis not Rock,tle 150 F.3d at 138 (concluding that a
count,”through simplea word which in Seinfeld trivia copiedbook that frag­643

task;an insuperablethis case would be copyrightedments from 84 epi­Seinfeld
quantitative analysis“the of two works “plainlysodes crossed the quantitative
always inmust occur the shadow of their copying threshold Ringgold”);under

Keizai,qualitative nature.” Nihon 166 Prods., Int’l,Twin Peaks Inc. v. Publ’ns
Where, here, copyright-F.3d at 71. as the Ltd., (2d1366, Cir.1993)996 F.2d 1372
“wholly original,”ed work is rather than (upholding the district court’s conclusion

elements,mixed aunprotectedwith lower that identity“the of 89 dialogue”lines of
quantity copying findingof will asupport between Twin teleplaysPeaks guideand a

Keizai,similarity.of substantial Nihon 166 to the television series constituted substan­
at 71.F.3d tial similarity); see Harperalso & Row v.

Plaintiffs have shown that the 539,Lexi­ Nation Enterprises, 548-49,471 U.S.
copies a quantitycon sufficient of the Har­ 2218, (1985) (stat­105 S.Ct. 85 L.Ed.2d 588

ry support findingPotter series14 to a of ing that “lifting verbatim quotes of the
similaritysubstantial between the Lexicon originalauthor’s language totaling between

Rowling’sand novels. The Lexicon draws 300 and 400 words and constituting some
manuscript pages450 worth of material 13% of [the defendant’s] article” was suffi­

primarily the 4,100-page Harryfrom Pot­ cient to copyrightconstitute infringement).
2,437ter series.15 Most of the Lexicon’s

quantitativeThe extent of the Lexicon’squotations para­entries contain direct or
copying is even more substantial with re-details,phrases, plot or summaries of
spect Quidditchto Fantastic Beasts andscenes from one or more of the Harry
Through Ages.the Rowling’s companionadmits,Potter novels. As Defendant “the

only fifty-ninebooks are fifty-sixandreportsLexicon thousands of fictional facts
pages long, respectively. The Lexicon re-(DefsHarryfrom the Potter works.”
produces portiona substantial of their con-35). AlthoughPost-trial Br. at hundreds
tent, only omissions,sporadicwith acrosspagesof or thousands of fictional facts

(Tr. (Vander Ark)hundreds of entries. atmay onlyamount to a fraction of the sev­
287:20-288:4)series, (testifying that toquantumen-book this of overcomecopying is

sufficient thesupport finding problem copying companionto a of ofsubstan­ the
similarity books,tial copied expressionwhere the essentially“which were encyclope-

analyzes expres-14. The copyright’sCourt the amount of direct defiance to mandate of
copied Harrysion from the Potter series in the stimulating productionthe of new works.” 4

aggregate, rather than from each individual case, however,§Nimmer 13.03[A][3]. In this
series, followingnovel in the the Second Cir- Harrybecause the Potter novels tell one coher-

Rock,reasoningcuit's in Castle at150 F.3d series,ent narrative ain rather than tell dis-
(observing precedents138 "[o]urthat ... tales, danger bycrete the identified Nimmer is

support aggregate analysis,”tend to the and likelyless to exist.
discrete,resolving to "treat con-Seinfeld—a

work”).singletinuous television series—as a quantitative15. Not included in the Court’sCautioning against aggregate approachthe analysis is the small amount of informationRock,used in Castle the Nimmer treatise
appearing pagesin these 450 that is takenseries,warns that the “broader the the more

sources, knowledge,from other common orall-encompassing plaintiff’s copyright be-
Vander Ark’scontribution.comes, thereby squelching expressionnew in
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here, reported by“fact” theLexi- where eachentirety, thein theiralready,”dias
out). bythings actually expression inventedintentionally leaves some Lexicon iscon

Rowling.of thecomponentqualitativetheAs to
similarity analysis, Plaintiffssubstantial Rock, De­Seeking distinguishto Castle

draws itsthe Lexiconthathave shown qualitativethat the similar­arguesfendant
creative, original expressionfromcontent Hairyity between the Lexicon and the

companionHarry Potter series andin the significantlyworks is diminished be­Potter
2,437 inentries theEach of thebooks. pri­uses fictional factscause “the Lexicon

created“fictional facts”Lexicon contains marily capacity” “reportin their factual to
imag-ofRowling, such as the attributesby it,”to find unlikeinformation and where

andobjects,and the traitsinary creatures book, which used fic­the triviaSeinfeldmajor and minor charac-undertakings of
“primarily in their fictional ca­tional factsters, surrounding them.the eventsand

‘satisfy’ the read­pacity to entertain andexample, con-entry “Boggart,”for forThe
for the television‘craving’er’s Seinfeldboggartthat a istains the fictional facts

(Def. (quotingPost-trial Br. at 36series.”inprefersthat to liveshape shifter“[a]
142-43).)Rock, at150 F.3d WhileCastledark, taking the form ofspaces,confined

important,is Defendant’sthis distinctionby personthe itthingthe most feared
questionfair ofargument goes to the useencounters; boggartnobody knows what a

the use has a transfor­whether Lexicon’sstate,” thatlike in its natural andlooks
infringementnot to thepurpose,mativeyearhis third Defence“Lupin taught

Lexicon,the on itsquestion of whetherfighttoAgainst" [athe Dark Arts class
face, similarity thebears a substantial to(PA7),boggart] spellwith the Riddikulus

court inHarry Potter works. The Castlea for aboggartand used a as substitute
inquires sepa­addressed these twoRock(PA12).” (PLHarryin tutoringDementor

rately and found that the triviaSeinfeld1.) Inc.Ex. In Castle Rock Entertainment
similarityonlynot bore a substantialbookInc., thePublishing Group,v. Carol Sec-

ato the series but also lackedSeinfeldinventedexplainedond Circuit that such
Rock,purpose.transformative See Castleexpression pro-facts constitute creative

138-39, 141-43.at matters150 F.3d Whatby because “characterscopyrighttected
infringement stageat the of this case isspring imaginationand from the ofevents

originalcopied expressionthat the text is139;original] authors.” 150 F.3d at[the
idea, thereforeRowling,to not fact or andCorp.see also Paramount Pictures v. Car-

copyright pro­topresumptivelyis entitled329,Publ’g Group, F.Supp.2dol 11 333
Row,Harper 471 attection. See & U.S.(S.D.N.Y.1998) (stating that charac-“[t]he

547, 105 2218; Feist, 499 at 344-­S.Ct. U.S.ters, episodes”and dramatic thatplots
46, expression111 Even if is orS.Ct. 1282.story history“fictitiouscomprise the of the

capacity,”can be used in its “factual itstory’s “originalof Star Trek” are the
therebyexpressiondoes not follow thatelements,” protected by copyright). The

takes on the status of fact and loses itsCastle Rock court held that a trivia book
copyrightability.knowledgewhich reader’s oftested the

copied“facts” from the seriesSeinfeld
arguesDefendant also that while aprotected ‘fact’expression because “each

maysimilaritysubstantial be found whererealitybytested trivia is in fic-[the book]
“reported arrangedare andinventedexpression bytitious created factsSeinfeld’s

way essentiallyin such a as to tell thethat the sameauthors.” Id. It follows
qualitative story” original,as the “the order inshould be drawn sameconclusion
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presentedwhich the fictional facts are in mented literal similarity” from the Nim­
the Lexicon bears almost no resemblance treatise,mer 4 13.03[A][2]);§Nimmer

into the order which the fictional facts are Ringgold,see also 3;126 F.3d at 75 n.
story Harryarranged to create the of Pot- Institute,Arica 970 F.2d at In1073. eval­

(Def.ter and the universe he inhabits.” uating fragmented literal similarity, or “lo­
36).34,Br. at ReproducingPost-trial similaritycalized in language,” the Court

original expression fragmentsin or in a copyingexamines the quotationsof direct
order, however, pre-different does not

or close paraphrasing originalof the work.
a finding similarity.clude of substantial

Rock, 140;Castle 150 F.3d at ParamountRock, at (findingSee Castle 150 F.3d 139 a
Pictures, 11 F.Supp.2d at (“Fragment­333similarity thoughsubstantial even the al-

similarityed refers to exact copying of alegedly infringing rearrangedtrivia book
work”).portion of a As determined in thefragments expression Seinfeld,of from in
Fact,Findings of the Lexicon contains aformat);question-and-answer Paramount

considerable number of quotationsdirectPictures, F.Supp.2d11 at (finding333-34
(often marks)without quotation and closethat a book briefcontaining synopses of

lines,major plot major paraphraseshistories of charac- of inpassagesvivid the Harry
ters, descriptions spe-and of fictional alien Potter works. Although in these instanc­
cies in substantiallyStar Trek was similar es, the Lexicon often changes a few words
to the Star Trek series even though “the originalfrom the originalor rewrites dia­

history presentedfictitious is in a different logue in person,the third languagethe is
order than that in which it inappeared the nonetheless substantially similar. See Sal­

works]”).[original Regardless of how the House, Inc.,inger 90,v. Random 811 F.2d“original expression copied,is ‘the stan- (2d Cir.1987)97 (indicating protectedthat
dard determining copyright infringe-for expression is infringed whether it “quot­is
ment is not originalwhether the could be

ed verbatim or only paraphrased”); Craftallegedlyrecreated from the infringing
Kobler, (S.D.N.Y.­120,v. 667 F.Supp. 124copy, but whether the latter is “substan-

1987) (stating protected writingthat is in­”tially similar” to the former.’ Castle
fringed by quotation”“direct “by para­orRock, (quoting Horgan150 F.3d at 141 v.
phrase sufficientlywhich remains closeMacmillan, (2dInc., 157,789 F.2d 162
that, in spite changes,of it appropriatesCir.1986)). Here, rearrange-the Lexicon’s
the authorship original”);craft of of theRowling’sment of fictional facts does not

(“The§see also 4 Nimmer 13.03[A][1]protected expressionalter the such that
mere para­fact that the defendant hassubstantiallythe Lexicon ceases to be sim-
phrased literallyrather than copied willilar to originalthe works.16
not preclude findinga of substantial simi­Furthermore, inthe law this Circuit is
larity. Copyright ‘cannot be limited liter­clear concept similaritythat “the of em-

text,ally to the else a plagiarist wouldonly globalbraces not insimilarities struc-
”) (foot­escape by immaterial variations.’ture sequence, similarityand but localized

omitted)note (quoting Nichols v. Univer­Peaks,language.”in Twin 996 F.2d at
(2d119,Corp.,sal Pictures 45 F.2d 121(endorsing taxonomy1372 “compre-the of

Cir.1930)).similarity”hensive nonliteral “frag-and

Moreover, order,arrangement16. alphabeticalthe Lexicon’s ThroughQuidditchof and
facts, extensive,although Ages,fictional descrip-far more is the which contains individual

Beasts, fouls, teams,not quidditchso different from that of Fantastic tions of and countries
organizes descriptions quidditch played.which of creatures in where is
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dissimilarity in the C. Derivative WorkNotwithstanding the
theof the Lexicon andoverall structure

the notallegePlaintiffs that Lexiconworks, some of the Lexicon entriesoriginal
right reproduction,ofonly violates theirkeyorof certain scenescontain summaries

right produc-their to control thebut alsoseries,Harry Potter as stat-events in the
Copyrightworks. Thetion of derivativepas-of Fact. TheseFindingsed in the

Act a “derivative work” as “a workdefineseffect, portions of thesages, in retell small
works,upon preexistingone or morebasednovels, the dramaticthough without same

translation, arrange-a musicalsuch asaddition, HarryIn the entries foreffect.
fictionalization,ment, dramatization, mo-give a skeletonPotter and Lord Voldemort

version, recording, artpicturetion soundHarryof themajor plotthe elementsof
condensation, orreproduction, abridgment,series, dra-again without the samePotter

mayany form in which a work beotherTogether thesematic effect or structure.
recast, 17transformed, adapted”or U.S.C.support findingthe Lexicon aportions of

added). A(emphasis§ 101 work “consist-sure,similarity. thisof substantial To be
revisions, annotations, elab-ing of editorialPeaks, wherecase is different from Twin

orations, which,modifications as aor otheraforty-six chapterof the third ofpages
whole, of au-represents originalan workguidebook to the Twin Peaks television
thorship” is also a derivative work. Id.“essentiallyto constituteseries were found

recounting eightthe firsta detailed of
derivative, however,A work is notEvery intricateepisodes of the series.

simply upon”because it is “based theplot of character devel-twist and element
If that were the stan­preexisting works.17in the Book in the sameopment appearfed]

dard, parodiesthen and book reviewsF.2d atsequence teleplays.”as in the 996
definition,would fall under the and cer­(supporting1372-73 the Second Circuit’s

tainly “ownership copyrightof does notsimi-finding comprehensiveof nonliteral
legal right publicconfer a to control evalu­farlarity). “plotThose summaries” were

Ty,work.” Inc.copyrightedation of the v.detailed, comprehensive, parallelandmore
Ltd., (7th512,292 F.3d 521Publ’ns Int’loriginal episodesto the than the so-called

Cir.2002). statutory language seeksThe“plot in this case. Nonethe-summaries”
“recast,protectto works that are trans­less, plotlinesit is clear that the and

formed, medium,adapted”or into anotherencapsulated in the Lexicon arescenes
mode, version,language, or revised whileoriginal copyrightedtheappropriated from

Pictures, representing “original11 still the work of au­works. ParamountSee
Rock,thorship.” See Castle 150 F.3d atF.Supp.2d (notingat 334 that Twin Peaks

n.distinguishable apply- (statingwas nonetheless 143 9 that “derivative worksbut
subjectthat are the author’sing holding copyrightits broader that “a book which to

story copyrighted originala transform an work into a newtells the of television
Peaks,infringes copyright”). presentation”);series on its Under mode of Twin 996

circumstances, a(findingthese Plaintiffs have estab- F.2d at 1373 derivative work
infringement. guidebooklished a of where a based on the Twinprima facie case

and, matter,recognized17. The that a derivative work for that doeslaw in this Circuit has
upon’ infringe copyright original“even when one work is 'based anoth- not the of the

”er, secondary sufficiently'if the work trans- Toy Mfg. Corp. v.work.’ Well-Made Goffa
originalexpressionforms the of the work 112, (2d Cir.2003)Corp.,Int'l 354 F.3d 117

such that the two works cease to be substan- Rock, 9).(quoting Castle 150 F.3d at 143 n.
similar,tially secondarythen the work is not
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Second,unpersuasive.a sub­ ments” isseries and“contain[ed]televisionPeaks
althoughimportantly,more the Lexiconmaterial from the tele­amount ofstantial

a substantial amount of materi-“contain[s]from one medium totransformedplays,
works,Harryal” from the Potter the ma-another”). v. Publica­Ty,Thus in Inc.

merelyterial is not “transformed from oneLtd., Judge PosnerInternationaltions
another,”medium to as was the case inconcluded, parties stipulated,the hadas

ByTwin Peaks. Id. at 1373. condensing,Babiesguide to Beaniethat a collectors’
synthesizing, reorganizing preex-and the“guidesa work becausewas not derivative

in anisting material A-to-Z referencerecast, thetransform, adaptordon’t
guide, the Lexicon does not recast thethey guides.”are 292to whichthings

inmaterial another medium to retell theadded).(emphasisatF.3d 520
Potter,story Harry givesof but instead

argue that on thePlaintiffs based copyrighted pur-the material another
“companion guidesPeaks decisionTwin pose.18 purpose giveThat is to the reader

where,works as isconstitute derivative ready understandinga of individual ele-
here, a substantialtheycase ‘containthe ments in Harrythe elaborate world of

underlyingof material from theamount appearPotter that in voluminous and di-
” ¶(PI. 288,Br. at 88-­work.’ Post-trial result,averse sources. As the Lexicon no

89.) inaccurately statesargumentThis longer “represents original of[the] work[s]
and overlooksholdingthe of Twin Peaks §authorship.” 17 U.S.C. 101. Under

theimportant distinctions betweentwo circumstances,these and the Lex-because
in Peaks.guidebookLexicon and the Twin anyicon does fall under examplenot of

earlier,First, portionsthe ofas mentioned statute,inderivative works listed the
elementsencapsulate plotthe Lexicon that Plaintiffs have failed to show that the Lex-

comparisonor sketch bear noplotlines icon is a derivative work.
Peaks,in whoseguidebookwith the Twin

II. Fair Userecount­plot givingsummaries “elaborate
plot were found to consti­ing of details” ifDefendant contends that even

“abridgement” originalan of thetute primaPlaintiffs have shown a facie case of
Peaks,Twin 996 F.2d at 1373work. See infringement, the Lexicon is nevertheless a

(reproducing excerpt infring­n. 2 an of the AnHarryfair use of the Potter works.
de­ing containing high degree law,book a of the fair useintegral part copyrightof

tail). plotGiven that the Lexicon’s use of designed copyright’sis to “fulfilldoctrine
far from an “elaborate re­ very purpose, promote Progresselements is ‘To the of

”Arts,’counting” Campbelland does not follow the same and useful v.Science
novels, Music, Inc., 575,569,Harrythe Potter 510plot structure as U.S.Acuff-Rose

(1994)1164,suggestion portionsthat these of 114 S.Ct. 127 L.Ed.2d 500Plaintiffs’
Const, I, 8, 8), by§abridge- (quoting U.S. art. cl.the Lexicon are “unauthorized

abridgement(suggesting is athe that whether an18. This distinction is critical to difference
works, infring- maybetween derivative which are fair use rather than a derivative work

use, permis-ing, fair which areand works of depend "a transforma-on whether it serves
Rock, ("Al-F.3d atsible. See Castle 150 143 detail far be-tive function and elaborates in

subjectthough are toderivative works that yond required any legitimatewhat is to serve
originalcopyrightthe author's transform an Koons,purpose”). 467 F.3dBut see Blanch v.

presentation,into a new mode of suchwork 244, ("A certainlycan252 n. 4 derivative use
expres-works—unlike works of fair use—take to,complementary a differentbe or fulfill

purposes that are not “transforma-sion for from, original.”).thefunction
Peaks,");tive.” Twin 996 F.2d at 1375-76
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pro-“tobalancing nonprofitthe simultaneous needs commercial nature or is for
material and to allow oth- purposes;educationalcopyrightedtect

it.” Id. As the Seconduponers to build (2) the nature of the copyrighted
observed, there is anhasCircuit work;

propertybetween thetensioninevitable (3) substantialitythe amount and of
incopyright law] establishesrights [that portion copy-the used in relation to the

works, protectedwhich must becreative righted whole,work as a and
authors,abilityand the ofpoint,aup to (4) uponthe effect of the use po-the

artists, expressthe rest of us toand tential market for value of the copy-or
by reference to thethem—or ourselves righted work.

others, protect-which must beofworks
§17 U.S.C. 107. The evaluation of theseThepoint.a fair-use doctrineuped to

open-endedfactors is “an and context-sen­the two sets of inter-mediates between
Blanch, 244;inquiry,”sitive 467 atF.3ddeterminingests, where each set of in-

577,Campbell,accord 510 U.S. at 114 S.Ct.to control.terests ceases
statute,(stating1164 that “the like the(2dKoons, 244,467 F.3d 250Blanch v. doctrine it recognizes, case-by-­calls for a

Cir.2006). At stake in this case are the
analysis”),case and examplesthe listed in

originalto create whichincentive works (i.e., criticism, comment,the statute news
protection fosters and the free-copyright

reporting, teaching)and are illustrative
produce secondarydom to works which

rather than limiting, Campbell, 510 atU.S.
monopoly protection copyrightof stifles— 577-78, 114 statutoryS.Ct. 1164. The four

public.both interests benefit the See
may isolation,factors not “be treated in

Leval,Pierre N. Toward a Fair Use Stan-
another”; theyone from instead all mustdard, (1990)1105,103 Harv. L.Rev. 1109

explored,“be and the weighedresults to­
(noting that monopolyon one hand “[t]he ingether, light purposesof the copy­of

bycreated ...copyright rewards the indi- 578,right.” Id. at 114 1164.S.Ct. “The
vidual author in pub-order to benefit the use, therefore,ultimate test fairof islic,” and on “[m]onopoly protec-the other

copyright goalwhether the law’s of ‘pro­
tion of intellectual property impededthat

moting Progressthe of Science and useful
referential analysis and the development of Arts,’ Const., I, 8, 8,§U.S. art. cl. ‘would
new ideas out strangleof old would the

bybe better served allowing the use than
process”).creative ” Rock,by preventing it.’ Castle 150 F.3d

The common fairlaw doctrine of use is at 141 (quoting Arica 970 F.2d atInst.
codified at Section of Copyright107 the 1077).
Act of 1976 as follows:

PurposeA. and Character of the UseThe fair copyrighteduse of a work
... purposes criticism,for such as com- Most critical inquiryto the under the
ment, (includ-news reporting, teaching first fair-use factor is “whether and to
ing multiple use),copies for classroom what extent the new work is ‘transforma-

”scholarship, research,or not an in-is 579,tive.’ Campbell, 510 U.S. at 114
fringement copyright.of In determin- 1164;S.Ct. see also Bill Graham Archives
ing whether the use made of a inwork Ltd.,Dorling Kindersley 605,v. 448 F.3d
any particular case is a fair use the (2d Cir.2006); Enters.,Presley608 Elvis
factors to be considered shall include— Video, 622,PassportInc. v. 349 F.3d 628

(1)the (9th Cir.2003).purpose and character of the Specifically, the court asks
use, including whether such use is of a merely ‘super-“whether the new work
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creation, novels,objects’ originalof the ment from all seven presentsthe andsede[s]
new, that information in asomething with a format thator instead adds allows

itcharacter, quickly theyreaders to access asor different al- makepurposefurther
way throughtheir the series. Because itexpression, mean-tering the first with new

serves these reference purposes, rathermessage.” Campbell, 510 U.S. ating, or
than the pur-entertainment or aesthetic579, fair doctrine114 S.Ct. 1164. The use

works,poses originalof the the Lexicon’sif itprotect secondaryto a workseeks
use is sup-transformative and does notoriginal [copyrighta-value to the“adds —if
plant objects Harrythe of the Potteroriginalin the is usedexpression work]ble

Enters.,works. See Elvis Presley 349material, in theas raw transformed cre-
at (statingF.3d 629 that new works areinformation, aesthetics,ation of new new

described as transformative “when theinsights understandings,”and becausenew
works use copyrighted pur-materials forthesuch a work contributes to enrichment
poses distinct from the purpose of theRock, at 141society.of Castle 150 F.3d

material”);original see also Bill Graham(alteration Leval,original) (quotingin su-
Archives, 448 F.3d at 609 (concluding that1111).at have found apra, Courts trans-
the use of imagesartistic as historical arti-purposeformative both where the defen-

“transformativelyfacts is different fromexpressiondant withcopyrightedcombines
original expressivethe purpose”).original expression produceto a new crea-

Rowling’sThe Lexicon’s use ofsee, compan-work, e.g., Campbell, 510 attive U.S.
books, however,ion is transformative to aBlanch,582-83, 1164;114 467 F.3dS.Ct.

much lesser extent. Although there is no251-51; Houghtonat v.Suntrust Bank
supporting testimony, companionthe(11thCo., Cir.2001),268 F.3d 1257Mifflin
books can be used for a reference purpose.a copyright-and where the defendant uses

packagingTheir andemonstrates enter-in a aed work different context to serve
tainment purpose: bringing to life the fic-see,than original,different function the

they inrepresenttional schoolbooks the10, Amazon.com, Inc.,Inc.e.g., v.Perfect
novels,Harry companionPotter the books(9th Cir.2007);F.3d 1146 Bill508 Graham
authors,have fictional forewords writtenLtd.,Dorling Kindersleyv.Archives 448

Dumbledore,by Albus handwritten notes(2d Cir.2006).605F.3d
friends,Harry gameto from his a of tic-

purposeThe of the Lexicon’s use apage, library logtac-toe sketched on one
Harryof the Potter series transforma­is librarian,warning by Hogwartsand the
Presumably, Rowlingtive. created the a “Property Hogwarts Library”and of

Harry expressivePotter series for the Instamp. regard, companionthis the
purpose telling entertainingof an and playfulbooks serve as to theaccessories

storythought provoking centered on the time,Harry Potter Atseries. the same
Harry in magi­character Potter and set a of companionthe content the books takes

Lexicon,cal world. The on the other purposeon the informational of the school-
hand, uses material from the for theseries they represent in the Asbooks novels.
practical purpose makingof information testified, companionArkVander the books

intricate Harryabout the world of Potter “essentially already.”encyclopediasare
(Tr. (Vander Ark) 287:21-22.)readily accessible to readers in a reference at Fantas-

function,guide. To fulfill this the Lexicon andtic Beasts describes the attributes ori-
2,400than from gins alphabeticalidentifies more elements of each beast in thelisted

world, “beast,”Harry syn­ guide, explainsthe Potter extracts and defines and the
fictional of in and wizardplace “muggle”thesizes facts related to each ele- beasts the
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Quidditch Ages by publicationde- is evidenced the of similarThrough theworlds.
Paul F.history development Companionand of works such as Ford’sscribes the

game, Complete Mag-the to Narnia: A Guide to thequidditch, the rules of the
teams, spread quidditchof interna- ical World C.S. Lewis’s The Chroniclesand the of

(PI.book, however, 62; Ex.tionally. makes of Narnia. Ex. see also Def.Neither
¶ 12.))(Sorensen utilityDecl. The ofquidditchto where the beasts or 503reference

guidea beenappear Harryin 'the Potter novels. the Lexicon as reference hasfacts
by wayArk ofAlthough the Lexicon does not use the demonstrated to Vander

responses to his Lexicon Thiscompanion books for their entertainment website.
by Rowlingit the informational included a remarkpurpose, supplants feedback

anpurpose original by seekingof the works that she has “been known to sneak into
writingfictional facts in the internet café while out and check ato relate the same

so, website, byuse is fact” on the Lexicon a remarkway.same Even the Lexicon’s
Heymanin that it a thatslightly transformative adds David of Warner Brothers

original everymaterialproductive purpose to the he used the Lexicon website almost
day Harryit a the fifthby synthesizing complete shootingwithin refer- while Potter
film, glimpsethat to where and a theguideence refers readers of the walls of

diversity print-can be found in a of Electronic studios covered withinformation Arts
(Tr.pagesed from the Lexiconsources. website.

(Vander387:3-13;386:8-20, Def. Ex. 502
The best evidence of the Lexicon’s ¶Deck) 39.) supportsArk This feedback

purposetransformative is its demonstrated
goodDefendant’s claim that it had reason

value a reference source. See Am.as Geo- printto that abelieve version of the Lexi-
Inc.,v.physical Union Texaco 60 F.3d acon would serve as valuable reference

(2d Cir.1994)913, (stating that the “trans-
Harrysource to readers and fans of Pot-

conceptformative use assesses the value
ter.

generated by secondarythe use and the
by such generated”); guidemeans which value is Its function as a reference distin-

Leval, supra, (stating guishesat 1111 that for a secondarythe Lexicon from the
transformative, Rock,use to be use must work at in a 132-page“[t]he issue Castle

productive employ quotedbe and must the book of trivia about the and charac-events
in depictedmatter a different manner or for a ters in Despite spe-itsSeinfeld.

thanpurpose original”). critiquedifferent the The cious claims to and theexpose
Lexicon,utility series,guideof the as a reference the trivia nobook servedSeinfeld

fantasya purpose pas-to multi-volume work of litera- but “to satiate fans’Seinfeld
ture, a aproductive simply “repaek-demonstrates use for sion” for the series and

thanpurpose original age[d]different the works. to entertain view-Seinfeld Seinfeld
Rock,imagi-The Lexicon makes the elaborate ers.” Castle 150 F.3d at 142. A

searchable,nary Harryworld of byPotter statement the book’s creators on the
item,by cover,item and gives complete urging “openreaders a back readers to this

picture of each item glean- satisfy between-episodethat cannot be book to [their] [Sb-
by series,readinged the cravings,”voluminous since belied its transformative]infeld

contrast,the material purpose. Byrelated to each item is scat- Id. the Lexicon
tered pages complexover thousands of of seeks not to entertain but to aid the reader

plot.narrative and The Harry by providingdemand for and or student of Potter
type guideusefulness of this of reference references the elementsabout encountered
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wrong etymologicalten references demon-in the series.19
strating linguistic understanding”“no reala referencepurpose asThe Lexicon’s

¶(PI. 28, 11),Ex. and conclusions thatit the booksdistinguishes fromguide also
any readingwould be obvious to child Har-in Peaks and Paramountat Twinissue

¶(id. 7). Lexicon, however,ry Potter Thesought to retell theThose booksPictures.
purport literarydoes not to be a work ofTwin Peaks seriesfictional stories of the

criticism or to constitute a fair use on thatabridgedin ver-and the Star Trek series
basis; analysis,and its lack of critical lin-Peaks, 996 F.2d at 1372-sions. See Twin
guistic understanding, or clever humor is73, that the book at issue(finding1375-76
not determinative of whether or not itsit recounted“abridgment”was an because
purpose is transformative.20 Bill Gra-Cf.the details” of television“precisely plot

Archives, (concludingham 448 F.3d at 610theysequence”“in the same asepisodes
copyrightedthat the defendant’s use ofseries); Para-appeared originalin the

images “is transformative when ac-both(find-Pictures, F.Supp.2d11 at 335mount
companied by referencing commentary and“simplythe at issue retellsing that work

standing alone” inwhen because eitherin a condensedstorythe of TrekStar
the imagescase are used as “historicalversion”). the in thoseBecause books

purposeartifacts” for the transformativeinmerely originalsrecast thecases
“enhancing biographicalof the informa-versions, they to beabridged were held

book).allegedlyin the infringingtion”Lexicon,The on thederivative works.
Focusing on what the Lexicon fails to addhand, dif-purposehas a “further orother
by way analysis pointof misses the thatcharacter,” atCampbell,ferent 510 U.S.
the Lexicon’s chief contribution is the579, 1164, original114 S.Ct. that alters the
function it serves.Harry series fromaesthetic of the Potter

alphabetizedan intricate narrative to an Nonetheless, despite Plaintiffs’ criti-
Harry Pot-catalogue of elements from the cisms, occasionallythe Lexicon does offer

ter world. information, aesthetics,“new new new in-
Rock,understandings,”sights and Castlethat the Lexicon’s use ofarguePlaintiffs

(internal quotation150 F.3d at 141 marksRowling’s works cannot be considered
omitted), as to the themes and characterstransformative because the Lexicon does

The Lexi-Harryin the Potter works.significant analysis or commen-not add
characters,of certaincon’s discussiontary. opinion expert,In the of Plaintiffs’

rigorous analysis, con-perhapswhile notnothingthe Lexicon contributes new other
character,on the ob-tain some reflectionsphrases and facilethan occasional facetious

nature,her and exam-servations of his orto childrenjokes condescendingthat are
¶(PI. Decl.) in9; that nature theplesTr. of how is exhibited(Suppl.Ex. 28 Johnson

(Johnson) 633:8-634:7), the Lexicon ob-story. example,of- Forsporadicat and

Also, port position. Defendant'sdefendants in Castle Rock maintained this19. unlike the
changed anglethe coverwho used the cachet of on itsfair use defense has sinceSeinfeld

fans,of the trivia book to entice RDR Books longer aand characterizes the Lexicon asno
changed title of the Lexicon to bearhas the expertscholarly Janetwork. Defendant's

Harry at Plaintiffs'no reference to Potter and notadmits that the Lexicon book isSorensen
request prominent on theadded a disclaimer (Sorensen)(Tr.scholarship ata work of
book’s cover. 538:14-15), Vander Ark testified thatand

purposecommentary analysis are not theandoriginal papers, Defendant20. In its motion
(Vander Ark) 283:8-14).(Tr. atof the Lexiconargued that Lexicon was a work of schol-the

trial,arship. testimony Roger Rapo-atIn his
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[Malfoy] collagea imagesthat “Draco was constant- create of text and onserves
given book”).by the attention toly page findingfrustrated each of the A of
examplesHarry,” givesand anecdotal copying in isverbatim excess of what rea-

supportto this conclusion.from the novels sonably necessary a findingdiminishes of
1,(See entry “Longbot-PL Ex. foralso Campbell,a transformative use. See 510

tom, (containing observationsNeville” 587, (observingat 114 1164 thatU.S. S.Ct.
braverynature of his and lead-theabout portion“whether a substantial of the in-

(con-“Lovegood,entry for Luna”ership); fringing copiedwork was verbatim from
about her social awk-taining observations maywork ... reveal acopyrightedthe

Moreover,dignity)). inandwardness (inter-ofdearth transformative character”
instances, yieldsthe Lexicon in-some omitted)).nal quotation marks As dis-

Harryan element of the Pot-aboutsights fully in analyzingcussed more the
by encapsulating all thesimplyter world factor,substantiality”“amount and the

facts related to that element in afictional
copies originalLexicon distinctive lan-

all the fictionalsingle entry. When facts
guage inHarryfrom the Potter workscollected,areto “Hallowe’en” forrelated

legitimate purposeexcess of its otherwiseentry thatthe reveals this occa-example,
creating guide.of a reference Perhapslife;day Harry’sin“an eventfulission

HarryArk abecause Vander is such Pot-parents1981 his wereon Hallowe’en
enthusiast,ter the Lexicon often lacks re-(DH17) subsequent yearsand hiskilled

using Rowling’sstraint in original expres-(PS10),knocking out a troll theincluded
sion for its inherent entertainment and(CS8),ofof the Chamber Secretsopening
aesthetic value. PresleySee Elvis En-Hogwartsfirst break-in toBlack’sSirius
ters., (finding349 F.3d at that629 where aHarry’s(PA8), comingname out ofand

(GF 16).” biography Presleyfilm of Elvis showedFinally,of Fire thethe Goblet
references, plaintiffs’theetymological copyrighted clipswhile of Elvis’sLexicon’s

inaccurate,occasionally possibleoffer one appearancestelevision without much inter-
of meaningthe andinterpretation deriva- ruption, purpose of showing“[t]he these

names, ifof characters’ even not thetion clips likely goes beyond merely making a
by Thus,intendedmeaning Rowling. reference for a biography, insteadbut

primaryits purpose,not the Lexi-while serves the same intrinsic entertainment
add some insight,new of what-con does protectedvalue that is by copy-Plaintiffs’

value, Harryas to the Potter works.ever rights”).
character oftransformative theThe

The Lexicon also lacks transformativediminished, however, becauseisLexicon
character where its value as a referenceoriginal Harryuse of theLexicon’sthe
guide lapses. Although the Lexicon isconsistentlyis not transfor-worksPotter

useful,generally it cannot claim consisten-Lexicon’s useThe lacks transfor-mative.
cy servingin purposeits of pointing read-where the Lexicon en-mative character
ers to information in Harrythe Potterexpressiveto the“minimize[]tries fail

longestworks. Some of the entries con-original expression.value” of the See Bill
tain few or no Harrycitations to the Pot-Archives, 448 F.3d at (findingGraham 611
ter works from which the material is taken.evidence of transformative use where the
(See Fact;supra Findings of PI. Ex. 28expressivedefendant “minimized the value

¶Deck) 16.)(Suppl. Johnson In thesereproduced images by combiningof the
instances,timeline,them with a the Lexicon’sprominent pur-textual reference

material, original graphical posesand artwork to are diminished.
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inFinally, evaluatingcharac­ the pur­the transformativeWhile
and asecondary pose secondarywork is a central character of use of aof theter

work,copyrightedna­nonprofitor courts will consider theinquiry, the commercial
secondary explicitis an “subfactor” of whetherof the work the defendant actedture

in goodfair-use 17 U.S.C. or bad faith.part Corp.of the first factor. NXIVM v.
(2dBlanch, Inst.,107(1); 471, Cir.2004);467 F.3d at 253. Given Ross 364 F.3d 478

Row,statutory examples of fair see also Harperthat even the & 471 U.S. at 562-­
63,profit,conducted for 105 2218.generally pointuse are S.Ct. Plaintiffs to sev­

in“do not make much of this eral facts the record to supportcourts often their
Rock, at The argument150 F.3d 141. that Defendant acted with will­point.” Castle

commercial nature fulness and faith.real concern behind the bad The Court is not
however,persuaded,“the unfairness that arises when that the acts RDRinquiry is of

Books,secondary unauthorized usea user makes which do not amount to more than
capture signifi­ delays respondingof material to intentional in to Plain­copyrighted

counsel,consequencea direct of tiffs’ fromcant revenues as communications consti­
Blanch, 467copying originalthe work.” tute acts of bad faith.21 Based on the

at will not find fair use reasonable belief that its HarryF.3d 253. Courts use of the
use,secondary fairly“can be Potterwhen the use works constituted fair Defen­

proceedcharacterized as a form of commercial ex­ dant was entitled to with market­
ingaploitation,” willing domesticallybut “are more to find the Lexicon and abroad

secondary produces preparinguse fair when it a val­ and it publicationfor before
public competitorsue that the broader inter­ released similarbenefits books. Van­

case,est.” Id. In this Defendant’s use of der Ark’s use of unauthorized electronic
certainly works,for com­ ofcopyrighted copies Rowling’s bythe works is obtained im­

testimony Rapo­ scanning works,the of ingain. properlymercial As each of those
clear,Ark make ofport preparing manuscriptand Vander one the Lexicon is insuf­

greatest selling points proofthe Lexicon’s is be­ ficient for the to make aCourt find­
faith,ing companion guide Harry ing particularlythe first to the of bad because Van­

anyPotter series that will cover all seven nov­ der Ark did not obtain material that
alreadySeeking capitalize public.els. to on a market was not available to the

necessarily Compare Corp.,make Defen­ 364 atniche does not NXIVM F.3d 478
non-transformative, in(weighing slightlydant’s use but to the this factor favor of

“profit plaintiffs theyextent that Defendant seeks to at because defendants knew
partleast in from the inherent entertain­ had obtained unauthorized access to the

works,original copyrighted manuscript, unpub­ment value” of the the which was
in itweighscommercial nature of the use lished the sense was not available to

event,against finding Presley general public). anya of fair the In as theuse. Elvis
Enters., concluded, finding349 at To the extent “a ofF.3d 628. Second Circuit has

very heavilyfaithprovide weighedthat Defendant seeks to a useful bad is not to be
first fair use factor and cannotguide Harryreference to the Potter novels within the

fair,public, analysis.”that the the use is and be made central to fair use Id.benefits
only weighs slightly weighs onlycommercial nature at 479 n. 2. This subfactorits

Plaintiffs,against finding slightlya of fair use. in favor of as the Court

protective permitted by copyright21. Nor does the Court Defendant's alle- sive actionsfind
agreed,gations copyright apparently itof Plaintiffs’ misuse and un- law. Defendant as

aggres- bythan abandoned these defenses the end of trial.clean hands to amount to more
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reasonably 587, 1164;Defendant believed 510 U.S. at 114finds that S.Ct. Nihon
ultimately Shimbun,fair. Blanch,use wasits Keizai 166 F.3d at 73.

(“The question467 F.3d at 257 is whether
Substantiality theand ofB. Amount quantity‘the and value of the materials

Use used,’ are reasonable in relation to the
that the ac- purposecontend Lexicon’s copying.”).[transformative]Plaintiffs of the

faroriginalPlaintiffs’ worksoftual use undertakingIn inquiry,this the Court
as aany purpose referencesurpasses bears in mind that “room must be allowed

words,argue, in other thatTheysource. judgment, judgesfor and policemust not
originaltoo muchtakes ex-Lexiconthe criticism,” uses,or other transformative

Here,the use to be fair use.forpression heavy“with a hand.” Chicago Bd. of
purpose of Defendant’stransformativethe Educ., at354 F.3d 629. The Court is
statutorythe third factor of fairuse and judgmenthesitant to substitute its own for

substantialityand ofamount theuse—the that of an author in determining how much
“explored, and thebe resultsuse—must copying originalof material “reasonablyis

Campbell,together.” 510 U.S. atweighed necessary” to create a useful completeand
577-78, question114 1164. TheS.Ct. is Nonetheless,reference work. the fair use

the amount and value of Plaintiffs’whether test calls for a court determination on this
expression used are reasonable inoriginal issue.
to the Lexicon’s transformativerelation

purposeTo fulfill its as a refer­creating completeof a useful andpurpose
guide works,ence to Harrythe Potter it isguide HarrytoA-to-Z reference the Pot-

reasonably necessary for the Lexicon toCampbell, 586,world. See 510 U.S. atter
make considerable originaluse of the(stating114 1164 that the third factorS.Ct.

testified,works. As Vander Ark for athe amount andasks whether substantiali-
useful,reference work to be valuable andthe inty portionof used relation to the

(Tr.it must be complete possible.as aswork acopyrighted as whole “are reason-
(Vander Ark) 281:20-21, 369:23-25.)atin relation purposeto the of the copy-able
Similarly, in Ty, Inc. v.Blanch, (“The Publications Inter­ing”); 467 F.3d at 257 ques-

Ltd.,national the Seventh recog­Circuitis whether ‘the quantitytion and value of
nized thatused,’ guidefor a collectors’ to havematerials arethe reasonable in rela-
enough competevalue “to in theof market­purpose copying.”);theto the seetion
place, has toSubstance, comprehensive.”[it] beChicago Bd. Educ. v. 292also of

624, (7th Cir.2003) (stat- trial,atF.3d 521. AtInc., questionedF.3d 629 Plaintiffs354
“the fair Vandercopier expertuse Ark anding copythat must no Defendants’ about

is reasonably possiblethan ... whether it wasnecessarymore to to create a refer­
pursuetohim an aim ence thatthat the law book took Rowling’senable less of work
proper”). (Id. (Van­asrecognizes gaveThis andinquiry descriptions.re- shorter

Ark)Court to (Sorensen)thequires only 281:10-282:6;examine not “the der at id.
of used, 543:23-546:316-20.)the materialsquantity but their at it possibleWhile is

importance,andquality Campbell,too.” to describe “Albus Dumbledore”22 or

22. To demonstrate that "Albus Dumbledore” before that. He’s one of the main characters.
usingbe Rowling’scould described wise,without veryHe’s sort of almost a kind of father

novels,words or details from the Plaintiffs figure Harry.to He is the leader of the sort
testimonyuse the expert,of Defendant's iden- (Tr.good (Sorensen)of force in the novel.”

tifying Hog-Dumbledore as of"the master 514:13-18.)at
Harry’swarts in time andthere for decades
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Beans,”23 quotingfor instances of verbatimEvery par­Flavor or closeBott’s“Bertie
40%)aphrasing (constituting justa ofphrases,in a few such short defen­example,

book),192-page quantita­dant’s to be sopur-not fulfill the Lexicon’sentry would
guide tively significant takinga reference a so as toserving tipof as useful thepose

plaintiff;or student with as third factor in favor of v.providesthat the reader Craft
Kohler, (S.D.N.Y.­120,possible F.Supp.as of the en- 667 128-29complete picturea
1987) (concluding thattry’s subject. takings,defendant’s

approximatelywhich constituted 3% of theheavily against Defen­Weighing most
infringing biography and “the liveliest andthe third factor is the Lexicon’sdant on

it,entertaining part”most of were “far toocopying paraphrasingand closeverbatim
numerous and with too little instructionallanguage Harryfrom the Potter works.of
justification supportto the conclusion ofinstances,many copied languageIn the is

use”).fairliterary device or distinctive de­a colorful
Defendant itargues impossiblein the Lexicon entries for that is toscription, as

“Clankers,” “Marehbanks, objectan imaginaryMadam Grisel­ describe that exists
room,” inda,” only usingand “Dementors.” See a fictional world without“Brain

of lan­ of the that it.Findings type languageof Fact. This some inventedsupra
quality importance; Certainly, permittedand the Lexicon must begauge greatis of

are, testified,Rowling object bythe to refer to an its invented namephrasesthese as
(Tr. (Rowling)in cake.” at and describe some of its invented“plums attrib-[her]

647:3-6). copying purposeutes to fulfill its as a referenceThe Lexicon’s verbatim
work;ahighly expression again,aesthetic raises but the use must be reason-of such

question light purpose. imagi-as to whether it was able in of that Thesignificant
objects “clankers,”reasonably necessary purpose nary example,for the of for can

successfully usingbe without thecreating completea useful and reference described
(“likeoriginal literary miniatureguide. quantitythe exact of verba­ deviceWhile

anvils”) originalin turncopying paraphrasingtim and the Lexi­ hammers on and the
(“aassess, phrasethe of of metal in-con is difficult to instances number small

loud,a that shaken made abyidentified Plaintiffs amount to sub­ struments when
noise”) broughtthat them into ex-enough taking tip ringingstantial to the third fac­

inagainst findingtor a of fair use in view of istence. As the Second Circuit noted
House, Inc., aexpressive language. Salinger copierthe value of the See v. Random

Row, 564-66, of anHamper copy& 471 U.S. at 105 is not entitled to the vividness
(finding descriptionthat author’s for the sake of accu-S.Ct. 2218 defendant’s verba­

rately expressivecopying, constituting reportingtim “an insubstantial content. 811
Moreover, entries,onlywork F.2d at 96-97. in someportion” copyrightedof the and

article,magazine copies original expressionwas the Lexiconinfringing13% of the ver-
objects thatappropriation describinga in view of the batim even whensubstantial

ordinaryof are and in the real world.expressive excerptsvalue the and their exist
work);key infringing Salinger example, entryin the For the Lexicon for “Mir-role

House, Inc., 90, replicates Rowling’s originalv. Random 811 F.2d 99 ror of Erised”
(2d Cir.1987) and the Sor-(finding language Harrythat defendant’s from Potter

“Abiography, plaintiffin which 59 cerer’s to describe a mirror:identified Stone

world, jellybeanssuggest wizarding to but23. Plaintiffs that the Lexicon could similar
disgustingEvery unexpectedhave Flavor with and sometimesdescribed "Bertie Bott's

(PL 42.)candyBeans” as follows: "A favorite in the flavors.” Post-trial Br. at
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mirror, however,highas as a classroom the Lexicon disturbs the balancemagnificent
frame,goldan ornate stand- andceiling, reasonablywith takes more than is neces-

supra sarytwo clawed feet.” Find- aing guide.{Seeon to create reference In these
Fact.) instances,ings copying of this appearsof Verbatim the Lexicon to retell

lack parts storylinenature demonstrates Vander Ark’s of of the rather than report
restraint due to an enthusiastic admiration fictional facts and where to find them.

Rowling’s expression, perhaps example, entryof artistic or For the Lexicon for “Tre-
Rowling suggested lawney, Sibyllhaste and laziness as Patricia” only copiesnot

(Tr. 62:18-20),(Rowling) composing exactlyat in the professor’s prophe-Divination
Voldemort,the Lexicon entries. cies Harryabout the fates of

Potter, and Pettigrew,Peter it then tellsDetermining copyinghow much of fic-
fulfilled,prophecieshow the includingareplottional facts and from theelements

Trelawney.events that do not involvereasonablyHarry Potter series is neces-
{Compare 714-720,Pl. Ex.also 10 at withsary completeto create a useful and refer-

1, Hallows,entry “DeathlyPL Ex. forguide presentsence a difficult task. As
¶The,” (retelling story5 the that Dumble-testified,Vander Ark reference work“[a]

Harrydore tells questabout his own forof kind has to have value based onth[is]
the Hallows with Grindelwald in Chaptergives,how much information it itand so is

novel).)of35 the seventh While it is diffi-figuredifficult to outsometimes the bal-
cult to entrydraw the line at each thatance. And we tried to do the best we
takes more than reasonably necessaryisa creatingcould to find balance between”

Harryfrom the Potter series to serve itsdescriptions that copy-shorter take less
purposes, there are a placesnumber ofrighted creatingmaterial aand valuable
where the engagesLexicon in the same(Tr.entry complete possible.that is as as

borrowingsort of extensive mightthat be(Vander Ark) 281:20-23.)at As to the
expected owner,24of a copyright not aseries,Harry Potter the Lexicon often
third party author.significantdoes demonstrate a condensa-

tion of narrated events in the novels to The Lexicon’s use of copyrighted ex-
bare example, pressionfictional facts. For the en- Rowling’sfrom companiontwo
try for “Boggart” encapsulates Professor presentsbooks an easier determination.
Lupin’s AgainstDefense the Dark Arts The Lexicon takes wholesale from these

Riddikuluslesson on how to spelluse the suprashort books. See Findings of Fact.
to a boggart, spanningdefeat pagesseven Depending purpose,on the using a sub-

livelyof dialoguenarration and PI. Ex. portion work,{see stantial of a or even the
133-39),6 at phrase:in one thing, may See,colorless “Lu- whole permissible.be e.g.,

pin taught year Against 10,his third Defence 1167-68;508 F.3d at Bill Gra-Perfect
Archives,the Dark Arts fight 613;class to this with the ham 448 F.3d at Nunez v.

(PA7).”spellRiddikulus {Compare 18,also Corp.,Caribbean Int’l News 235 F.3d
(1st236^42, 1, Cir.2000).PL Ex. 6 at entrywith Pl. Ex. 24 case, however,In this

“Boggart”for (stating Lupinthat “used a purposethe only slightlyLexicon’s is
boggart as a substitute a infor Dementor transformative companionof the books’

(PA12)”).)tutoring Harry times, original result,Other purpose. As a the amount

fact,24. In the Lexicon published byborrows from the Har- copyrightFord and holder Har-
ry approximatelyPotter works with the same perCollins, borrows from C.S. Lewis's The

(Pl.liberty Companionthat the to Namia Ex. Chronicles Narnia.of
62), by third-partywritten author Paul F.
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result,portion copiedthe As a the second factor favors Plain-substantiality ofand
more tiffs.companion weighsthe booksfrom

findinga of fair use.heavily against
D. Market Harm

Copyrighted statutoryThe fourth factorNature of the Work considersC.
of upon potential“the effect the use thestatutoryThe fair usesecond

copyrightedmarket for or value of thework,factor, copyrightedof thethe nature
107(4).§work.” 17 U.S.C. mustCourtsworks are closer torecognizes that “some

only primaryconsider harm to “not thecopyright protectionthe core of intended
work,copyrightedmarket for the but the586,510 atCampbell,than others.” U.S.

potentialcurrent and market for derivativethat114 1164. It is well settledS.Ct.
Peaks,as well.works” Twin 996 F.2d atgenerallyfictional works arecreative and

(finding1377 that fourth factor favoredthan factualdeserving protectionmore of
plaintiff where book about television seriesAbend, Authorsworks. Stewart v. d/b/a
“may primaryinterfere with the marketCo., 237,207,495 110 S.Ct.Research U.S.

copyrightedfor the works and almost cer-(1990) (“In1750, general,109 L.Ed.2d 184
tainly legitimateinterferes with marketslikely to found infair use is more be

works”);for derivative Harpersee also &works.”);infactual works than fictional
Row, 568,471 U.S. at 105 S.Ct. 2218. Po-Row, 563,471 at 105 S.Ct.Harper & U.S.

onlytential derivative uses “include[ ](“The generally recognizes a2218 law
originalthose that creators of wouldworksto factual worksgreater need disseminate

in general develop or license others tofantasy.”);than fiction orworks of Castle
592,develop.” Campbell, 510 U.S. at 114Rock, (finding150 F.3d at that the143-144

S.Ct. 1164. The fourth factor will favorplaintiff givenfactor favored thesecond
“ifcopyrightthe holder she can show awork);copyrightednature of thefictional

‘traditional, reasonable, likelyor to be de-Peaks, (statingF.2d at 1376 thatTwin 996
veloped’ licensingmarket for her work.”a creativethe second factor “must favor
Ringgold, 126 F.3d at 81. In addition towork,and fictional no matter how success­
evaluating particularthe actions of the al-Int’l, Ltd.,ful”); Ty, Inc. v. Publ’ns 333
leged infringer, the fourth factor examines(N.D.Ill.2004)705,F.Supp.2d (recog­713

widespreadunrestricted and con-“whethernizing that “creative works are deemed
engaged byduct of the sort in the defen-thandeserving protectionmore of works

substantiallydant ... would result in athandiligence originali­that are more of of
impact potentialadverse on the market for(internalty quotationor inventiveness.”

590,510 atoriginal.” Campbell,the U.S.omitted)). creating HarryIn themarks
(inter-(omission original)114 inS.Ct. 1164books,companionPotter novels and the

omitted).nal marks and citationsquotationgiven wholly originalto aRowling has life
creatures, expert testi­people, places, presenteduniverse of and Plaintiffs

(Tr. 504:7-15).(Sorensen) di­things. mony competeat that the Lexicon would
with, of,rectly the sales Rowl­highly imaginative impairand creative fic­ andSuch

by being firstcopy­ ing’s planned encyclopediaworks are close to the core oftional
(Tr. 413:2-416:6,(Murphy)the to market. atright protection, particularly where

417:21-418:9.) thiswork not Defendant rebuttedsecondarycharacter of the is
Rock, expertwith own who testifiedentirely transformative. See Castle evidence its

Peaks,144; Lexicon is “ex­publicationat 996 F.2d at that of the150 F.3d Twin
1376; Paramount, anytremely unlikely” to affect the sales ofF.Supp.2d11 at 336.
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encyclopedia Rowling might day purchasing) Harrythat inone est the Potter series.
(Id. (Harris) 442:9-16.)publish. at This Har>“yBecause the Lexicon uses the Pot-

testimony does not onbear the determina- ter series for a purposetransformative
factor, however,tion of the fourth because (though inconsistently), reading the Lexi-

guidea reference to the Harry Potter con cannot serve a foras substitute read-
work;works is not a derivative competing novels;ing original they enjoyedthe are

Rowling’s planned encyclopediawith is for different purposes. The Lexicon is
permissible.therefore Notwithstanding unlikelythus to serve as a market substi-

Rowling’s public statements of her inten- Harrytute for the Potter series and cause
publish encyclopedia,tion to her own the 591,Campbell,market harm. 510 atU.S.

guides Harrymarket for reference to the (stating114 S.Ct. 1164 that when “the
exclusivelyPotter works is not hers to transformative,second use is market sub-

license,exploit or no matter the commer- atstitution is least less certain and market
cial success to the popularityattributable may readily inferred”);harm not be so see

Peaks,originalof the works. See Twin Rock, 145;also Castle 150 atF.3d Bill
(“The996 F.2d at 1377 author of ‘Twin Archives,Graham 448 F.3d at 614-15. It

preservePeaks’ cannot for itself the entire unlikely publisherseems that a like Har-
publishablefield of works that wish to cash perCollins producewould the Companion

in phenomenon”).on the ‘Twin Peaks’ (PI. 62),to Narnia Ex. which reveals sto-
The market for guidesreference does not twists,rylines, plot and the ultimate fates
become simplyderivative because the of the in originalcharacters C.S. Lewis’s
copyright produceholder seeks to or li- works, expectedif it the publication would

Inc., 521;Ty,cense one. 292 F.3d at see origi-reduce sales and enthusiasm for the
Rock,also Castle 150 F.3d at 145 n. 11 Accordingly,nal works. the Lexicon does

(“[B]y developing licensingor a market for present any potentialnot harm to the mar-
parody, reporting,news educational or oth- original Harrykets for the Potter works.
er transformative uses of its own creative Archives,See Bill Graham 448 F.3d at
work, copyrighteda plainlyowner cannot 614; Rock,Castle 150 F.3d at 145.
prevent enteringothers from fairthose

markets”); Peaks,use Twin 996 F.2d at hand,On the other publication of
1377. the Rowling’sLexicon could harm sales of

companion theytwo books. Unless soughtFurthermore, there is plausibleno basis
enjoyto companionthe for theirbooksto publicationconclude that of the Lexicon

alone,entertainment value consumers whoimpairwould Harrysales of the Potter
purchased the Lexicon would have scantnovels. expertPlaintiffs’ Suzanne Mur-

purchaseincentive to Rowling’seither ofphy, presidentvice and publisher of trade
books,companion as the information con­Scholastic,publishing marketingand at

intained these short works has been incor­testified that in opinionher a child who
porated into the Lexicon almostread wholesale.the Lexicon would discouragedbe
(Tr. 419:10-19;at(Murphy) (Rowling)from id.reading Harrythe Potter series be-

104:2-11.)at Becausecause the Lexicon the Lexicon’s use ofkey plot pointsdiscloses
(Tr. companionthe only marginallyand does not books is“spoilercontain alerts.”

409:12-411:7.) transformative,at(Murphy) may likelythe Lexicon is toChildren
supplantbe an thepublishers, companionelusive market for book market for the

but it child, 591,is hard to a having Campbell,believe that books. See 510 at 114U.S.
Lexicon,read the would in (statinglose interest S.Ct. 1164 that “when a commer­

(andreading parents’thus his or her inter- cial use to duplicationamounts mere of the
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reasonably necessary in relation toclearly ‘super- than isitoriginal,anentirety of
Thus, balancinginpurpose.and the Lexicon’soriginaltheobjects’ ofthesede[s]

factors,it, third the balance isfor the first andreplacementa marketasserves
findinga of fair use. Thetipped againstharm tocognizablethatlikelyitmaking

omitted)).(citation copyrightedcreative nature of the worksoccur”originalthe will
Rowling’sand the harm to the market forrecognizedtrial, Ark himselfAt Vander

“[tjhere’s in favor of Plain-way companion weighthat some- booksnoalthoughthat
strikingtiffs. In the balance between theencyclopedia of [theto take angoingone’s

originalof authors and theproperty rightsthink of it as aandHarry novels]Potter
Ark)(Tr. (Vander secondary au-expressionat 287:14- freedom of ofreplacement”

thors, guidesreference to works of litera-16), books withoutusing companionthe
generally encouraged byture beencyclopedia shouldRowling’sMs.“replacing]

(id.challenge” copyright they providelaw as a benefit“quite apresentscontent”
287:22-25). students;harm and but to borrow fromIn the market readersview ofat

views,books, they shouldRowling’sthe fourth overstatedcompanionRowling’sto
ofpermitted “plunder”not be to the worksin favor of Plaintiffs.tipsfactor

(Tr. atoriginal (Rowling)authors 62:25-factor favorsAdditionally, the fourth
63:3), customarypaying“without thethe Lexiconpublicationif ofPlaintiffs

Row, 562,atprice” Harper & 471 U.S. 105for derivativeimpair the marketwould
2218, incen-originalS.Ct. lest authors loselikelyor toRowlingthat is entitledworks

thattive to create new works will alsoAl-at 81.Ringgold, 126 F.3dlicense.
(see (Rowl-Tr.publicbenefit the interesttestimony,though supportingthere is no

93:20-94:13).ing) atmarket that wouldpotential derivativeone
byor licensedreasonably developedbe

StatutoryInjunctive ReliefIII. andinsongs poemsandPlaintiffs is use of the
Because Plain-Harrythe Potter novels. Act thatCopyright providesThe

reasonably license the musicalwouldtiffs injunctive relief “on“may” grantcourts
of thoseprint publicationorproduction tomayterms as it deem reasonablesuch
unfairlyDefendantsongs poems,and infringement copy­of aprevent or restrain

by reproduc-harms this derivative market 502(a). eBay§ In Inc.right.” 17 U.S.C.
songs poemsand withouting verbatim the LLC, SupremetheMercExchange,v.

a license. injunctionthat an doesCourt made clear
automatically follow a determinationnot

infringed. 547factors, copyrightthat a has beenweighed to­The fair-use
1837,392-93,388, 126 S.Ct. 164U.S.light purposes copyrightin of the ofgether

(2006). copyright plaintiffAL.Ed.2d 641law, the defense of fair usesupportfail to
injunction still mustseeking permanentnot aThe first factor doesin this case.

test be­satisfy the traditional four-factorin favor of Defendantcompletely weigh
equita­maycourt use itsa trans-­ fore the districtalthough the Lexicon hasbecause

relief. Thegrantto suchuse of the ble discretionpurpose, its actualformative
(1) that it willmust demonstrate:consistently plaintiffcopyrighted works is not
(2)injury; that reme­irreparableat andrawing a line suffertransformative. Without

law, monetaryat such asthat is dies availablematerialcopyrightedthe amount of
compensateinadequateare todamages,an A-to-Zreasonably necessary to create

(3) that, considering theinjury;the Lex­ for thatmany portions ofguide,reference
plaintiffthehardshipsof betweenworks balancecopyrightedicon take more of the
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defendant, remedy in equitya is war- the Lexicon irreparable injurywill causeand
(4)ranted; public Rowlingthat the interest to a Rowlingand as writer. testified

by permanenta ifnot be disserved that the Lexicon published,is it wouldwould
Weinberger destroyv.injunction. See Romero- her “will or heart to continue with

305,Barcelo, 311-13, (Tr.[writing102 encyclopedia.”456 U.S. S.Ct. her own]
(1982); 54:9-12.)1798, (Rowling)L.Ed.2d 91 Amoco Pro- at72 She further testi-

Gambell, 531, 542,v. 480 U.S. fied that if published giv-duction Co. the Lexicon is —
(1987).1396, 94 L.Ed.2d 542 ing anyone107 “carte blanche to ...S.Ct. who

wants to a quick money” bymake bit of
InjuryIrreparableA. drawing freely from her open-works and

ing the doors to “a ofsurfeit substandardCircuit,Under the law of this
guides”so-called lexicons and would“generally copyrightwhen a plaintiff —she

have much less incentive to write her owna prima showingmakes out facie of in­
(Tr. 54:4-12.)(Rowling)book. at By de-fringement, irreparable may pre­harm be

terring Rowling writingfrom plannedherMusic,sumed.” ABKCO Inc. v. Stellar
encyclopedia, publication of the Lexicon(2dRecords, Inc., 60, Cir.1996).96 F.3d 66
would also result in harm to the charitableBecause Plaintiffs have demonstrated a
organizations that royal-would receive theof copyright infringement,case and be­
ties from the sale of the book and thecause Defendant has failed to establish its
reading public who would be unable toaffirmative copyrightdefense to infringe­

(Tr.enjoy such a (Rowling)book. at 55:1-ment, irreparable injury may presumedbe
5.)in In eBay,this ease. view of ap­which

plied the traditional four-part test for in­
concretely,More publication of the Lexi-

junctive relief in the patentcontext of a
con would cause irreparable harm to theclaim, questionthere is some of whether sales of Rowling’s companion books, all the

presumptionthe of irreparable harm still elements of replicatedwhich are in the
courts,applies. however,District have

Lexicon for a similar purpose. Readers
continued to apply presumptionthe post-­

would have purchaseno reason to the com-See, Entm’t,eBay. e.g., Warner Bros. Inc.
panion books since the Lexicon supersedes

Carsagno, 2676,v. No. 06 Civ. 2007 WL (Tr.their value. (Rowling) at 101:25-(E.D.N.Y.1655666, 2007) (find­4,*6 June 102:12.) Additionally, because the Lexicon
ing irreparable harm where plaintiff had

engages in considerable verbatim copying
injunction,demonstrated that without an

Harry works,of the publicationPotter of
copyrightedits subjectwork would be to

the Lexicon would diminish Rowling’s
copyright infringement);continued UMG copyright in her language.own Based onBlake,Recordings, Inc. v. No. 06 Civ.

evidence of Vander vigorousArk’s claim to00120, (E.D.N.C.1853956,2007 WL *3
(Tr.his rights in the Lexicon website2007)26,June (stating that irreparable 100:18-101:7; (Vander(Rowling) at id.

injury presumedis when plaintiff succeeds Ark) 312:6-313:13),at publication of themerits).on the
mayLexicon result in conflicting asser-

Regardless, if irreparableeven in­ tions of copyright over the same material
jury presumed,is not pre­ byPlaintiffs have Rowling on one hand and Vander Ark
sented sufficient evidence that injury (Seesuch or RDR Books on the other. Tr.
would result from infringe­ 96:10-11,Defendant’s (Rowling) (noting14-23 her con-

First,ment in the absence of relief. Plain­ cern if publishedthat she ency-her own
tiffs have established that publication of clopedia, RDR Books would sue her for
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claiming Computer Computerthat her Inc. v. Franklincopyright infringement,
(3d Cir.1983).1240,Corp.,too close to 714 F.2d 1255[Van-ran a little“paraphrase

Thus, theparaphrasing”).) hardships weighsbalance of theArk’s]der
in favor of Plaintiffs.

Inadequate Remedies at LawB.

issued,injunctionIf an is not De­ D.Public Interest
infringinglikelyfendant is to continue Issuing injunctionan in this case

RDRcopyright in the future.Plaintiffs’ both publicbenefits and harms the inter­
actively marketed the LexiconBooks has Lexicon,est. 'While the in its current

(seedomestically Find­supraand abroad state, is not a fair Harryuse of the Potter
Fact) might gainof and considerableings works, reference works that share the

Harryas the first Pot­commercial success purpose aidingLexicon’s of lit­readers of
hit afterguideter reference to the market generallyerature encouragedshould be

(Tr.Rowling’s completion of the series. rather than As Supremestifled. the
Ark)(Vander 255:7-14, 361:9-15;at id. suggested in Campbell,Court “[b]ecause

413:24-414:24;at see Pl. Ex.(Murphy) the fair enquiry requiresuse often close
14N.) irreparableIn the harm thatview of ofquestions judgment as to the extent of

continuingwould flow from Defendant’s inpermissible borrowing” involvingcases
of Rowl­infringement, including lost sales uses, granting injunctiontransformative an

injury toing’s companion books and the always goals copy­does not serve the of
writer, haveRowling as a Plaintiffs shown law, use,right secondary thoughwhen the

money andamagesthat alone are insuffi­ inedifying way,some has been found to
remedy. Corp.cient See Lauratex Textile surpass Campbell,the bounds of fair use.

Inc., F.Supp.Knittingv. Allton Mills 519 10,510 at 578 n. 114 S.Ct. 1164.U.S. On
(S.D.N.Y.1981)730, (finding732 that mon­ hand, publicthe other to theserve inter­

ey damages would not suffice where there est, copyright “prevent[must the]law
strong probabilitya that the defen­was skills,misappropriation of the creative en­

infringe plaintiffsdant would continue to are inergies, and resources which invested
copyright). protected Apple Computer,the work.”

Ultimately,714 F.2d at 1255. because theHardshipsBalanceC. of
too much of Rowl­appropriatesLexicon

PlaintiffsWhile have identified purposescreative for its as aing’s work
hardships injunctionif an were nottheir guide, permanent injunctionareference

granted, hardshipDefendant identifies no prevent possible prolifer­must issue to the
if publicationit would suffer of the Lexicon ation of works that do the same25 and thus

enjoined. onlyThe harm topossiblewere deplete originalthe incentive for authors
Defendant is the loss of the chance to sell to create new works.

book,infringingan but the law does not
relief,injunctiveInprotect type hardship. My-Tthis of See addition to

(2dSamuels, 76,Corp. statutory damagesF.2d Plaintiffs in thisFine v. 69 78 seek
Cir.1934) (Hand, J.); Act,Copyright plaintiffasee also Concrete case. Under the

Ornaments, statutoryan award ofmayMach. Co. v. Classic Lawn elect to recover
(1st600, Cir.1988); Apple damages infringedF.2d for each work “in a sum843 612

Harry(Murphy) (stating copy from the25. See Tr. at 419:24-2 her works that too much
opinion publication works).that of the Lexicon would Potter

widespreadopen the ofdoors to creation
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$30,000thanless than or moreof not $750
Plaintiff,Amy CHIN,17just.”as the court considers U.S.C.

statutory damages,§ In awarding504. v.
have broad to setcourts discretion the YORKNEW CITY HOUSING

statutoryof the award theamount within AUTHORITY, Defendant.
Fitzgerald Publ’g Baylorv.limits. Co.

1437(RJH)(GWG).No. 06 Civ.Co., (2dPubl’g 1110, 1116-17807 F.2d
Cir.1986). hasSince the Lexicon not been Court,United States District

and havepublished thus Plaintiffs suffered S.D. New York.
beyond infringement,no harm the fact of

9,Sept. 2008.Court the minimumthe awards Plaintiffs
award under the statute each workfor

respect towith which Plaintiffs have estab-
infringement.lished Plaintiffs are entitled

statutory damagesto forof each of$750.00
Harry andthe seven Potter novels each of

books,companionthe two for a total of
$6,750.00.

CONCLUSION

reasons,foregoingFor the Plaintiffs
copyright infringementhave established of

series,Harrythe Potter Fantastic Beasts
Them, Quidditch-& Where to Find and

Through the Ages by Rowling.J.K. De-
fendant has failed to establish its affirma-

pub-tive defense of fair use. Defendant’s
(Doc. 22)oflication the Lexicon No. is

hereby permanently enjoined, and Plain-
are statutory damagestiffs awarded of

$6,750.00.

IT IS SO ORDERED.


