
FESANTA&BURLINGTON NORTHERN
v. WHITERAILWAY CO.

FOROF APPEALSTO UNITED STATES COURTCERTIORARI THE
THE SIXTH CIRCUIT

17, 22, 2006Decided JuneArgued 2006AprilNo. 05-259.



54



55

Phillips the cause WithCarter forG. argued petitioner.
Stephen Kinnaird,B. Eric A.him the briefson were

Shumsky, Gallegos, Stroik, David M.H. Lawrence M.James
Pryor, Bryanand P Neal.

Deputy for thethe causeSolicitor General Garre argued
theWith him on briefUnited States as amicus curiae.

Attorney Gen-Clement,were General AssistantSolicitor
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Acting Attorney IrvingKim,eral Katsas,Assistant General
Marleigh StephanieGornstein,L. Dover,D. and R. Marcus.

argued respondent.Donald A. Donati the cause for
RyanWith him on the briefs were William B. and Eric

Schnapper.*

Breyer opinionJustice delivered the of the Court.

Rights employ-Title VII of the Civil Act of 1964forbids
against “anyment discrimination individual” based on that

religion, origin.”“race,individual’s color, sex, or national
88-352,Pub. L. §704, 257,78 Stat. as 42amended, U. S. C.

2000e-2(a).§ separateA section of the Act—its antiretalia-
provision—prohibits employertion “discriminat[ing]an from

against” employee job applicantan or because that individual
“opposed any practice” bymade unlawful Title orVII “made

charge, participateda testified, assisted, or in” a Title VII
2000e-3(a).§proceeding investigation.or

* Briefsof amici urgingcuriae reversal were filed for the Association of
American byRailroads Su,Maureen E. Mahoney, Jonathan C. and Daniel
Saphire; Equalfor the Employment Advisory byCouncil et al. Ann Eliza­

Reesman,beth Giantris, Bokat,Laura Conrad,Anne Stephen A. Robin S.
Bryant;and Ellen Dunham for the MunicipalInternational Lawyers As­

by Dutton;sociation Frank Waite and Elizabeth for Legalthe Pacific
by Fetra;Foundation Deborah J. La and for the Society for Human Re­

source Management Weitzman,et al. by Salvatore,Allan H. Paul and
Edward Cerasia II.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor Congressand of Industrial Organizations byet al.

Hiatt, Bon,Jonathan P. Coppess, Gold,James B. William A Laurence
Kraus;and Mitchell M. for the National Employment Lawyers Associa-

by Huron,tion et al. Douglas B. Stephen Golub,Z. Andrew S.Chertkof
Tirona;and Marissa M. and for the National Women’s Law Center et al.

Goldstein,by Howe,C. Amy Russell,Thomas Kevin K. Pamela S. Kar-
lan, Samuels,Marcia D. Greenberger, Jocelyn Lassow,Dina R. and Char-
lotte Fishman.

Foreman,Michael Sarah Crawford, and HayesDennis Courtland filed
a Lawyers’brief for the Committee for Civil Rights Under Law et al. as
amici curiae.
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Appealsof have to different conclusionsThe comeCourts
scope provision, particu-the Act’santiretaliationabout of the

against.”larly phrase Doesreachthe of its “discriminate
activityprovisionthat actionable retaliation toconfine

employment? Andthe and conditions ofthat affects terms
be to itsharmful the adverse actions fall withinhow must

scope?
provision does notconclude that the antiretaliationWe

to that areconfine the and harms forbids thoseactions it
workplace.employment occur the alsorelated to or at We

(and those)onlyprovisionthat thoseconclude the covers
materiallyemployer would been adverseactions that have

job presentemployee applicant.to or In thea reasonable
employer’sthat that the actions must becontext means

theypoint well a rea-harmful to the that could dissuade
making chargesupporting ofsonable worker from or a

discrimination.
I
A

peti-supervisors atThis case out of actions thatarises
Railway CompanyBurlington Fe&tioner Northern Santa
onlyrespondentagainst work-White, the womantook Sheila

Way Burlington’sdepartmenting in the of atMaintenance
Burlington’s roadmaster,1997,InTennessee Yard. June

expressed interestBrown, White andMarvin interviewed
Burlingtonoperatingprevious experience forklifts.in her

job remov-that involveslaborer,”as “track ahired White a
transportingcomponents, track ma-ing replacing trackand

cargo spillagecutting clearing litter andbrush, andterial,
job,right-of-way. on thearrivedfrom the Soon after White

previously operated the choseforklifta who hadco-worker
immediately as-responsibilities. Brownto assume other

per-alsosigned operateto the While sheforklift.White
operating thetasks,of other track laborerformed some the

responsibility.primaryforklift was White’s
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1997,In White to offi-September complained Burlington
Bill Joiner,cials that her immediate hadsupervisor, repeat-

told her in the Main-that women should not beedly working
Joiner, said,of White alsotenance hadWay department.

made to her in front ofand remarksinappropriateinsulting
male Bur-her After an internalcolleagues. investigation,

Joiner for 10 and ordered him tolington suspended days
aattend sexual-harassment session.training

26,On Brown abouttold White Joiner’s disci-September
time,At hethe same told that he was remov-pline. White

her from forklift and her toing duty perform onlyassigning
standard track laborer tasks. Brown that the re-explained
assignment that, fairness,reflected co-workers’ incomplaints
a “‘more senior man’” should have the “less andarduous

(CA6cleaner of forklift 364 F. 3d 792job” operator. 789,
2004) (case below).

On 10,October filedWhite a with the Em-complaint Equal
(EEOC Commission).ployment Commission orOpportunity

She claimed that the herof dutiesreassignment amounted
to unlawful anddiscrimination forgender-based retaliation
her earlier about Joiner. In De-having complained early
cember, White filed a second retaliation thewithcharge
Commission, that hadclaiming Brown her underplaced
surveillance and was her Thatdaily activities.monitoring

was mailed to Brown oncharge December 8.
A later,few White and her immediatedays supervisor,

Percy about truckSharkey, disagreed which should trans-
White from one location to Theport another. factsspecific

of the are in but the thatdisagreement isdispute, upshot
told laterSharkey Brown that afternoon that hadWhite

been Browninsubordinate. immediately Whitesuspended
without White invokedpay. internal grievance procedures.
Those procedures led to conclude that hadBurlington White
not been insubordinate. herreinstated White toBurlington

and her the 37position awarded for she wasbackpay days
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chargesuspended. filed retaliationan additionalWhite
suspension.the based on thewith EEOC

B

exhausting thisremedies, White filedAfter administrative
against Burlington rel-in federal AsTitle VII action court.

actions—(1) chang-Burlington’shere,evant she claimed that
(2) suspendinging job responsibilities, for 37and herher

days pay—amounted in viola-to unlawful retaliationwithout
§2000e~3(a). juryTitle A found in White’stion of VIL

$43,500Iton both these claims. awarded herfavor of
damages, includingcompensatory in ex-$3,250in medical

penses. Burlington’s post-trialThe District Court denied
judgment amotion for as matter of law. See Fed. Rule Civ.

50(b).Proc.
Initially, panel judg-a reversed thedivided Sixth Circuit

Burlington’sment and found in favor on the retaliation
(2002). Appealsclaims. 310 443 The full of va-F. 3d Court

panel’s decision,the heard the matter enhowever,cated and
judg-The then affirmed the Court’sbanc. court District

in favor on claims. allment White’s both retaliation While
upholdmembers of the en banc court voted to the District

judgment, they properas to the standard toCourt’s differed
(Clay,apply. Compare id., at364 F. at with 8093d, 795-800,

concurring).J.,
II

employerprovision ac-VIPs forbidsTitle antiretaliation
(oremployee job ap-against”that antions “discriminate

plicant) “opposed” practice thathe has a Title VIIbecause
partici-charge, testified, assisted,a orforbids or has “made

proceeding, hearing.”pated “investigation, orin” a Title VII
§2000e-3(a). that the term “discriminateone doubtsNo
against” in treatmentto distinctions or differencesrefers

injure Bir-protected v.that individuals. See Jackson
(2005);mingham Ed., 167,544 174 Price Water-Bd. U. S.of
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(1989) (plurality opin-Hopkins, 228,490 244house v. U. S.
(2d 1989)ion); English Dictionary4 758 ed.see also Oxford

3b).(def. But different have come to different con-Circuits
challengedthe em-clusions about whether action has to be

ployment workplace related how harmful thator and about
action must be to constitute retaliation.

upon relationshiphaveSome Circuits insisted a close be-
retaliatory employment.tween the action and The Sixth

majority example, plaintiffin case,Circuit this for that asaid
employmentmust show an “adverse action,” which it defined

“materially changeas a adverse in the terms and conditions”
(internalemployment. quotationof 364 3d,F. at 795 marks

omitted). joinedThe Sixth Circuit has thus those ofCourts
Appeals applythat the same standard for retaliation that
they apply holdingto a substantive discrimination offense,

challenged “resul[t]that the action must in an adverse effect
employment.”on the ‘terms, conditions, or benefits’ of Von
(CA4Maryland, 2001);Gunten v. 858,243 F. 3d 866 see Rob-

(CA3 1997).Pittsburgh,inson v. 120 F. 3d 1286, 1300 The
Eighth adoptedFifth and the Circuits have a more restric-

approach. They employ employmenttive an “ultimate deci-
retaliatorystandard, which limits actionable conductsion”

“ hiring, granting discharging, promot-to acts ‘such as leave,
ing, compensating.’”and Mattern Co.,v. Eastman Kodak

(CA5 1997); Manning Metropolitan104F. 3d 707702, see v.
(CA8 1997).Co.,Ins. 127 686,F. 3d 692Life

scope provi­Other Circuits have not so limited the of the
sion. The Seventh theand District of Columbia Circuits

plaintiff “employer’shave said that the must show that the
challenged action would have been material to a reasonable
employee,” presentwhich in contexts like the one thatmeans

likelyit would have “dissuaded a reasonable worker from
making supporting chargeor a of discrimination.” Wash­

(CA7ington Dept.v. Illinois Revenue, 658,420 F. 3d 662of
2005); see Rochon v. Gonzales, 438 F. 3d 1211, 1217-1218
(CADC 2006). followingAnd the Ninth Circuit, EEOC
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guidance, plaintiff simplythat the must establishhas said
retaliatory“‘adverse treatment that is based on a motive

reasonably likely charging partyisand to deter the or others
engaging protected activity.’” Rayfrom in Henderson,v.

(2000). concurring judges1234,217 F. 3d 1242-1243 The
appliedbelow would have this last mentioned standard. 364

J.).(opinion Clay,F. at 8093d, of
granted disagreement.We certiorari to resolve this To
requiresdo so us to decide whether Title antiretalia-VIPs

provision only employertion forbids those actions and result-
ing employment workplace.harms that are related to or the

retaliatoryAnd we must characterize how harmful an act of
provi-discrimination must be in order to fall within the

scope.sion’s
A

arguePetitioner and the Solicitor General both that the
requireSixth Circuit is correct to a link between the chal-

lenged retaliatory action and the terms, conditions, or status
employment. Theyof note that Title VIPs substantive anti-

provision protects onlydiscrimination an individual from
employment-related Theydiscrimination. add that the anti-

provision pariretaliation should be read in materia with
provision. theythe antidiscrimination And thatconclude

employer prohibited by provi-the actions the antiretaliation
similarlysion should be limited to conduct that “affects the

employee’s ‘compensation, privilegesterms, conditions, or of
employment.’” Brief for as AmicusUnited States Curiae

§2000e-2(a)(l));(quoting13 see Brief for Petitioner 13
(same).

agree. language provi-We cannot The of the substantive
provisionsion differs from that in im-of the antiretaliation

703(a)portant ways. sets forthSection Title VIPs core
provision followingantidiscrimination in the terms:

employment practice“It shall for anbe an unlawful
employer—



62

“(1) discharge anyto or to hire or to indi-fail refuse
anyagainstvidual, or otherwise to discriminate individ-

respect compensation, terms, conditions,ual with to his
privileges employment,or because of such individu-of

religion, origin;al’s race, color, sex, or national or
“(2) segregate, classify employeesto limit, or his or

applicants employment any wayfor in which would de-
prive deprive any employmentor tend to individual of
opportunities adverselyor otherwise his statusaffect

employee,as an because of such individual’s race, color,
§2000e-2(a)religion, origin.” (empha-sex, or national

added).sis

704(a)Section provi-sets forth Title VII’s antiretaliation
followingsion in the terms:

employment practice“It shall be an unlawful for an
employer against anyto employeesdiscriminate of his

applicants employment...or for opposedbecause he has
any practice employment practice bymade an unlawful

subchapter,this charge,or because he has made a testi-
participated anyfied, assisted, or in manner in an inves-

tigation, proceeding, hearingor subchapter.”under this
2000e-3(a)§ added).(emphasis

provision—“hire,”The italicized words in the substantive
“discharge,” “compensation, privilegesterms, orconditions,

employment,” “employment opportunities,”of and “status
employee”—explicitlyas an scope provi­limit the of that

employmentsion to actions that affect or alter the condi­
workplace.tions of limitingthe appearNo such inwords

provision.the linguisticantiretaliation Given these differ­
questionences, the here is not whether identical or similar

pariwords should be read in materia to mean the same
thing. g., PasquantinoSee, e. States,v. United 544 U. S.

(2005);349, 355, n. 2 Scott,McFarland v. 512 849,U. S. 858
(1994); (1990).Everhart,Sullivan v. 494 83, 92U. S. Rather,

questionthe Congressis whether intended its different
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normally presumelegal Wea difference.makewords to
“ ‘Congress actsthey here,as differwords differwherethat,

disparate or ex-inclusionintentionally purposely in theand
” (1983).16,23States, 464 U. S.v.Russello Unitedclusion.’

Congress intendedstrong thatreason to believeThere is
provi-suggests,language for the twoitsthatthe differences

purpose Theonly language as well.but inindiffer notsions
workplace indi-provision whereaseeksantidiscrimination

against racial,of theirbecauseare not discriminatedviduals
McDonnellgender-based Seereligious, status.orethnic,

(1973). TheDouglas Corp. 792, 800-801Green, 411 U. S.v.
objec-primaryprovision thatto secureseeksantiretaliation

interfering (throughemployerby preventing fromantive
retaliation) employee’s secure or advanceefforts toanwith

guarantees. The substantiveof the Act’s basicenforcement
prevent injury based on whoprovision to individualstoseeks

provisionthey The antiretaliatione., their status.are, i.
they do,prevent based on whatto individualsto harmseeks

e.,i. their conduct.
Congress toobjective, not needdidfirstTo secure the

employment-related discrim-anythingprohibit thanother
objectiveprovision’s ofbasicThe substantiveination.

opportunities”employment and the elimination“equality of
jobbringpractices environ-to about “stratifiedthat tendof

employment-allwereid., 800,at would be achievedments,”
miraculously eliminated.related discrimination

by focusingobjectivethe secondBut one cannot secure
employ-employer that concernonly upon and harmactions

harmsworkplace. actions andall suchWerement and the
objectiveprovision’s wouldthe antiretaliationeliminated,

effectivelyemployer retaliatecanAnachieved.not be
directly totaking relatedemployee by notagainst actionsan

the work-by causing harm outsidehimemployment orhis
(Federal Bureau1213g., 3d, atplace. Rochon, 438 F.See, e.

formagainst employee “took theInvestigation retaliationof
investigate deathcontrary policy, totorefusal,FBI’sof the
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against agent][theprisonerthreats a federal made and his
wife”); Berry Chevrolet, 980, 984,74 F. 3d 986v. Stevinson
(CA10 1996) employer(finding actionable retaliation where

charges against employeeformer whofiled false criminal
discrimination).complained provisionA limited toabout

employment-related manyactions would not deter the forms
that effective retaliation can such a limitedHence,take.

fullyconstruction would fail to achieve the antiretaliation
provision’s “primary purpose,” namely, “Maintaining unfet-

statutorytered access to remedial mechanisms.” Robinson
(1997).Co.,v. Shell 519 346337,Oil U. S.

purpose language alreadyThus, indicates,reinforces what
namely, provision,that the antiretaliation unlike the sub-

provision, discriminatorystantive is not limited to actions
employment.that affect the terms and conditions of

Bank, Schmidt, 303,Cf. Wachovia N. A. v. 546 U. S. 319
(2006) (rejecting statutory “[t]rea[t]construction that would

subject-matter jurisdiction prescriptionsvenue and as in
pari doing [k]materia” because so would “over loo the dis-

concepts”).crete offices of those
precedent compel contraryOur does not a In-conclusion.

peti-deed, we have found no case in this Court that offers
significant support. Burlingtontioner or the United States

(1998), petitionerIndustries, Ellerth,Inc. 524 742v. U. S. as
speaks requirementnotes, of a Title VII that violations in-
“tangible employment “hiring, firing,volve action” such as

failing promote, reassignment significantlyto with different
responsibilities, causing significant changeor a decision a in

only “identifyId.,benefits.” at 761. But Ellerth does so to
[hostile environment]a class of work cases” in which an em-

(withoutployer vicariouslybeshould held liable an affirm-
defense) supervisors. Id.,ative for the acts of at see760;

Pennsylvania Suders,also 129,State Police v. 542 U. S. 143
(2004) (explaining holdings Faragherin Ellerth and v. Boca

(1998), dividingRaton, 524 775 asU. S. hostile work environ-
categories, employerment claims into two one in which the
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action isliable ais because employmentstrictly tangible
in can make an affirmativeand one which thetaken employer

defense). ofnot theEllerth did discuss the scope general
S.,524 U. at 761 (usingantidiscrimination Seeprovision.

ina actionof employment appears[that]“concept tangible
cases “for resolu-onlynumerous in the Courts of Appeals”

issue”). notthe And Ellerth didtion of vicarious liability
most,Title at Atmention VII’s antiretaliation all.provision

andEllerth sets forth a standard that the Solicitorpetitioner
to con-General believe the antiretaliation provision ought

But it of their view.tain. does not compel acceptance
their in thecan we find for viewNor significant support

thatof the We concedeEEOC’s interpretations provision.
the stated in its 1991 and 1988 ManualsEEOC Compliance
that the antiretaliation is limited to “adverseprovision

2action.” EEOC Manualemployment-related Compliance
(hereinafter(1991)614.1(d), Manual);§ EEOC 1991614-5p.

(1988) (herein-§ 614-5614.1(d),EEOC ManualCompliance p.
Manual). same theafter EEOC 1988 But in those manuals

claimlists the of a retaliation[elements”EEOC “[e]ssential
with a broaderalong interpretation.language suggesting

614.3(d), to§1991 Manual 614-8 614-9 (complain-EEOC pp.
(s)he was manner toant must show “that in some subjected
the because of theadverse treatment by respondent protest

to614.3(d),§1988 614-8or EEOC Manual pp.opposition”);
(same).614-9

and the 1991Moreover, both before after ofpublication
a broadmanuals,and 1988 the EEOC similarly expressed

the antiretaliationof provision. Compareinterpretation
TitleManual, Manual to VIIEEOC ReferenceInterpretive

(1972) (hereinafter§491.2Law for PersonnelCompliance
Manual) (§ 704(a) “is intended to1972 Reference provide

discrim-ofbroad for protestors‘exceptionally protection’
2 EEOC Compliancewithinatory employment practices”),

(hereinafter(1998) Manual),§ EEOC 19988, 8-13Manual p.
(asatavailable http://www.eeoc.gov/policy/docs/retal.html
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20, 2006,visited June and available in Clerk of Court’s case
file) (§704(a) any“prohibits] adverse treatment that is

retaliatory likelyreasonablyonbased a motive and is to
charging party engaging pro-deter the inor others from

activity”). Manual,tected And the EEOC 1998 which offers
only questionthe Commission’s direct statement on the of

provisionwhether the isantiretaliation limited to the
employment-related activity bysame covered the antidis-

provision, question nega-crimination that theanswers in
tive—directly contrary petitioner’s readingto theof Act.
Ibid.

Finally, petitioner’sacceptwe do not and the Solicitor
itGeneral’s view that is “anomalous” to read the statute to

provide protectionbroader offor victims retaliation than for
primarily protect, namely,those whom Title VII seeks to

religion-based,victims of race-based, ethnic-based, or
gender-based 17;discrimination. Brief for Petitioner Brief

Congressfor United asStates Amicus Curiae 14-15. has
provided protectionsimilar kinds of infrom retaliation com-
parable judicialany suggestionstatutes without that those
provisions byprohibited pri-are limited to the conduct the
mary provisions.substantive The National Labor Relations

analogiesAct, to which this Court has “drawn in... other
KingTitle Spalding,contexts,”VII Hishon v. 467& U. S.

(1984),provides example.69, 76, n. 8 an illustrative Com-
158(a)(3)(substantive§pare provision prohibiting29 U. S. C.

employer regard any“discrimination in to ... term or condi-
employment encourage discourage membershiption of to or

158(a)(4)(retaliation§any organization”)in pro-labor with
making employer “dischargevision it unlawful anfor to or

against employeeotherwise discriminate an because he has
charges testimonygiven subchapter”);filed or under this see

Restaurants,also Bill NLRB,Johnson’s Inc. U. 731,v. 461 S.
(1983)(construing provision “prohibit]740 antiretaliation to

variety employera wide of conduct isthat intended to re-
likely employeesrestraining,orstrain, that has the effect of
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includingprotected the retal-activities,”exercise ofin the
against employee); NLRBiatory filing an v.a lawsuitof

(1972)(purpose of the anti-117, 121-122Scrivener, 405 U. S.
“employeesprovision are ‘com-to ensure thatretaliation is

against reporting’” unlawfulpletely free from coercion
practices).

pur-explained,any in theas we have differencesevent,In
“anomaly,”any perceivedprovisionspose removeof the two

supra,interpretation.they justify of Seefor this difference
upondepends theits enforcementat Title for63-64. VII

complaintsemployees willingcooperation to fileof who are
“Plainly, enforcement couldand act as witnesses. effective

only approachexpected employees offi-be if felt free tothus
grievances.” Robert DeMariocials with their Mitchell v.

(1960). InterpretingJewelry, theInc., 288,361 292U. S.
provision provide protection from re-antiretaliation to broad

uponhelps cooperation accom-the whichtaliation ensure
depends.primary objectiveplishment of the Act’s

reasons,these we concludethat Title VII’s substantiveFor
provisionprovision are not cotermi-and its antiretaliation

provisionscope extends be-the antiretaliationnous. The of
retaliatoryemployment-relatedyond workplace-related or

appliedrejecttherefore the standardsacts and harm. We
Appeals have treated the antiretaliationin the of thatCourts

byprohibitedprovision forbidding thethe same conductas
provision limited actionableand that haveantidiscrimination

employment decisions.”“ultimateretaliation to so-called
supra,See at 60.

B

protects notprovision an individualThe antiretaliation
produces anthatfrom retaliationretaliation,from all but

Ap-explained,injury the ofCourtsor harm. As we have
language ofdiffering the levelpeals to describehave used

it becomesharm must rise beforeto which thisseriousness
agree setthe formulationwithactionable retaliation. We

Circuits.by District of Columbiaand theforth the Seventh
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employeeplaintiff reasonableIn our a must show that aview,
materiallychallenged adverse,have found the actionwould

mightit have ‘dissuaded a“which in this context means well
making supporting chargea ofreasonable worker from or

” (quotingRochon, 3d,438 at 1219 Wash­discrimination.’ F.
662).ington, 3d,420 F. at

adversityspeak of we believe it isWe material because
important separate significantto from trivial harms. Title

general civilityVII, said,we have does not set forth “a code
workplace.”for the American Oncale v. Sundowner Off­

(1998); Faragher,Services, Inc.,shore 523 see75,U. S. 80
(judicial524 U. at 788S., standards for sexual harassment

complaints attacking ordinarymust “filter out ‘the tribula­
workplace, sporadictions of the such as the use of abusive

language, gender-related jokes, teasing’”).and occasional
employee’s report discriminatoryAn decision to behavior

employee petty slightscannot immunize that from those or
annoyances placeminor that often take at work and that all

employees experience. 1See B. Lindemann & P. Grossman,
(3d 1996)Employment (notingDiscrimination Law 669 ed.

personalitythat “courts have held that atconflicts work that
generate antipathy” “‘snubbing’ by supervisorsand and

704(a)).§co-workers” are not actionable under The anti-­
provision prevent employerretaliation seeks to interference

with “unfettered access” to Title VII’s remedial mechanisms.
byRobinson, prohibitingS.,519 U. at 346. It does so em­

ployer likelyactions that are “to deter victims of discrimina­
complainingtion from to the theEEOC,” courts, and their

employers. normally petty slights,Ibid. And minor an­
noyances, simple goodand lack of manners will not create
such p.deterrence. 2See 1998 § 8,EEOC Manual 8-13.

employeereferWe to reactions of a reasonable because
provision’swe judgingbelieve that the standard for harm

objective. objectivemust be judiciallyAn standard is ad-
discrep-ministrable. It avoids the uncertainties and unfair

plague judicial plain-ancies that can a effort to determine a
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subjective feelings. emphasizedtiff’s unusual have theWe
objectiveneed for in Title contexts,standards other VII and

g.,those same concerns animate our decision e.See,here.
(constructive doctrine);dischargeSuders, 542 at 141S.,U.

(1993)(hos-Systems, Inc.,Harris v. 2117,510 U. S.Forklift
doctrine).tile work environment

phrase general sig­We the instandard terms because the
any given dependnificance of act of retaliation will often

particularupon the “Thecircumstances. Context matters.
impact workplace dependsreal social of behavior often on a

surrounding expectations,constellation of circumstances,
relationships fully captured by simpleand which are not a

physical performed.”recitation of the words used or the acts
supra, change employ­Oncale, at 81-82. A schedule in an

may manyee’s work schedule make little difference to work­
may enormously youngers, but matter to a mother with

school-age g., Washington, supra,children. e.Cf., at 662
(finding employeeflex-time schedule critical to with disabled
child). supervisor’s employeeA refusal to invite an to lunch

normally petty slight.is atrivial, nonactionable But to re­
by excluding employee weekly trainingtaliate an from a

significantly employee’sprofes­lunch that contributes theto
might employeesional advancement well adeter reasonable

complainingfrom about 2discrimination. EEOC 1998See
§ p. legal speaks8,Manual Hence,8-14. a standard that in

general specificprohibited prefera­terms rather than acts is
for anble, “act that would be inimmaterial some situations

Washington, supra,is material in others.” at 661.
Finally, contrarywe note that to the claim of the concur-

require reviewingrence, this standard does not a court or
jury to consider “the nature of the discrimination that led to

filing charge.” concurringthe Post,of the (Alito, J.,at 78
judgment). challengedin Rather, the standard is tied to the

retaliatory underlyingact, not the conduct that forms the
complaint. By focusingbasis of the Title materi-VII on the

ality challenged perspectiveof the of a reason-action and the
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position, this stand-person plaintiff’s we believein theable
effectively capturingtrivial conduct whileard will screen out

employeeslikely from com-that are to dissuadethose acts
assisting complaintsplaining in about discrimination.or

Ill

Applying we believecase,to the facts of thisthis standard
evidentiary supportto thebasisthat there was a sufficient

jury’s claim. Reeves v.on retaliation Seeverdict White’s
Plumbing Products, Inc., 133,530 S. 150-151U.Sanderson

(2000). Burlington’sjury of actionsThe found that two
reassignment of fromthe Whiteamounted to retaliation:

37-dayduty thetrack laborer tasks andforklift to standard
pay.suspension without

jury’sBurlington question thatthe determinationdoes not
retaliatory. itBut doesthe motivation for these acts was

question statutory significance of the harm these actsthe
jury to deter-instructed thecaused. The District Court

materiallyrespondent “suffered a adversemine whether
employment,” App.change in the terms or conditions of her

jury’s findingupheld the based onand the63, Sixth Circuit
pro-stringent interpretation antiretaliationthat same of the

(the §704interpretation limits to the samevision that
703).§byemployment-related forbidden Our hold-conduct

today jury requireding not to findmakes clear that the was
challenged con-related to the terms orthat the actions were

juryemployment. as the also foundditions of And insofar
“materially findingsadverse,” its arethat the actions were

adequately supported.
Burlington argues reassignment of dutiesthat aFirst,

retaliatory here,where,discrimination ascannot constitute
jobpresent duties fall within the sameboth the former and

whydescription. do not seeBrief for Petitioner 24-25. We
every job category respon-involves somethat is so. Almost

than others.sibilities and duties that are less desirable
way discouragesuggests good tothat oneCommon sense



71

employee bringingan assuch White from discrimination
charges spend per­would be to sheinsist that more time
forming performingthe more arduous duties and less time

agreeable. presumablythose that are oreasier more That is
why consistently “[Retaliatorythe EEOC has found work
assignments” “widely recognized”beto a classic and exam­
ple §of “forbidden 2 614.7,retaliation.” EEOC 1991Manual
pp. §614-31 614-32;to see also 1972Reference Manual 495.2
(noting involving employer’sCommission decision an order­
ing employeean unpleasant assignment“to do an work in

filingretaliation” complaint);for racial discrimination Dec.
(1983) (1974)(“Em­¶ 6417No. 74-77, CCH EEOC Decisions

ployers enjoined” imposinghave been under Title “fromVII
unpleasant assignments upon employee filingwork an for
charges”).

reassignment job automaticallyTo be sure, of duties is not
particular reassignmentaactionable. Whether is materi-

ally depends upon particu-adverse the circumstances theof
lar judged perspectivecase, and “should be from the of a

person plaintiff’s position, consideringreasonable in the ‘all
the Oncale,circumstances.’” 523 S., here,U. at 81. But.

jurythe had before it considerable evidence that the track
“bylaborer duties were all accounts more arduous and dirt-

operator position quali-requiredier”; that “forkliftthe more
prestige”;is anfications, which indication of that “theand

operator position objectivelyforklift was a betterconsidered
job employees occupyingand the male resented White for

(internal omitted).quotationit.” 364 at3d,F. 803 marks
jury reasonablyBased on record,this a could conclude that

reassignment responsibilitiesthe of would have been materi-
ally employee.adverse to a reasonable

Burlington argues 37-day suspensionSecond, that the
pay statutory significance Burlingtonwithout lacked because

ultimately backpay. Burlington saysreinstated White with
Congressthat “it defies reason to believe that would have

investigatory suspensionconsidered a rescinded with full
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VII,particularly Titlebecausepay” unlawful,toback be
equi-history, provided in anno reliefthroughout itsmuch of

position. forBriefinvictims White’stable action for
36.Petitioner

toBurlington’s referencementionednot find lastWe do
convincing. all,Afterremediesthe nature of Title VII’s

injunctionshistory, provided forthroughout its Title VII has
Paperfuture,”in the Albemarleto like discrimination“bar

(internal(1975) quotationMoody, 418405,v. 422 U. S.Co.
omitted), important 88-352,Pub.marks an form of relief. L.

§2000e-5(g).§706(g), 42 U. C.261, amended,78 Stat. as S.
notthat a court couldAnd have no reason to believewe

suspendedemployerinjunction anan anhave issued where
employerretaliatory purposes,employee even if thatfor

any Congressbackpay.provided amendedevent,later In
permit intentional discrimina­Title in 1991to victims ofVII

(as here)compensatory andreceivedtion recover Whiteto
concludingpunitive damages, remediesthat the additional

necessary “‘help v.make whole.’”were to victims West
(1999)(citing Rep.H. 102-­Gibson, 212,527 U. 219 R. No.S.

(b).1981a(a)(1),§§(1991));pt. pp. 64-65 see 42 U. S. C.40, 1,
congressionalsignificance of thatWe undermine thewould

employersjudgment to could avoidwere we conclude that
liability .in these circumstances.

convincing any claim of insufficient evi-Neither do we find
backpay. herBut White anddence. White did receive

family days They notdidhad to live for 37 without income.
during or could returnknow that time whether when White

employees find monthwould aManyto work. reasonable
hardship.paychecka to be a serious And Whitewithout

hardshipjury physicalto the and emotionaldescribed the
money”days having in fact caused.income,that 37 of “no no

(“Respondent worst4,Brief 13 ‘That was the Christ-for n.
money,my no thatincome,I andmas had out of life. No

”).depressed’got very Indeed,made us Iall of feel bad....
her emotional distress.she medical treatment forobtained
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employee facing retainingA reasonable the choice between
(andjob paycheck) filing complainther and a discrimination

might say,well choose the former. That is to an indefinite
suspension paywithout well deterrent,could act as a even if

suspended employee eventually backpay.the received Cf.
(“[I]t argumentMitchell, S.,361 U. at 292 needs no to

might operateshow that fear of economic retaliation often
aggrieved employees quietly acceptto induce to substand-

conditions”). jury’sard Thus, the conclusion that the 37-
day suspension pay materiallywithout was adverse was a
reasonable one.

IV

judgmentFor these Appealsreasons, the of the Court of
is affirmed.

It is so ordered.

Justice inAlito, theconcurring judgment.

judgment,I disagreeconcur in the but I with the Court’s
interpretation provisionof the antiretaliation of Title ofVII

§704(a),Rightsthe Civil Act of 1964, 257,78 Stat. as
§2000e-3(a). majority’s42 interpre-amended, U. S. C. The

statutory languagetation has no basis in the Iwill, fear,and
practical problems.lead to

I

provisions importantTwo of Title areVII here. Section
703(a)prohibits range discriminatory employmenta broad of

703(a)§practices.1 Among things,other itmakes unlawful

1 703(a)Section pertinent part:states in
“It shall be an employment practice employer—unlawful for an
“(1) individual,to or discharge anyfail refuse to hire or to or otherwise

to against any respect compensation,discriminate individual with to his
terms, conditions, or of because of such individu-privileges employment,

race, color, sex,al’s religion, origin;or national or
“(2) limit,to segregate, classify employees applicantsor his or for em-

ployment any wayin deprive deprive anywhich would or tend to individ-
ual of employment opportunities adverselyor affect his statusotherwise
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anyagainst withindividualemployer “to discriminatefor an
privilegescompensation, conditions, orrespect terms,histo

reli­race, color,employment, such individual’sbecause ofof
2000e-2(a)(1)§origin.” 42 U. S. C.gion, nationalsex, or

added).(emphasis
704(a),§closely provision,complementary relatedandA

against” employeeanto “discriminatemakes it unlawful
704(a) pertinentinretaliatory purposes. statesSectionfor

part:
employment practice for anunlawful“It shall be an

against any employeesemployer of histo discriminate
opposedemployment...applicants he hasfor becauseor

byemployment practiceany practice made an unlawful
charge, testi-subchapter, he has made athis or because

anyparticipated in inves-in manner anorfied, assisted,
subchapter.”hearingtigation, proceeding, thisor under

added).2000e-3(a)§ (emphasis42 U. S. C.

meaning the termthe ofcase,In this we must ascertain
704(a).§ interpretationspossible arein Two“discriminate”

704(a).703(a)§§suggested by language andthe of
immediately springsinterpretation tois the thatThe first

704(a)§ by e., the term “discrim-mind if is read itself—i. that
704(a)§ literally means,inate” in means what the term to

staunchlydifferently. Respondent this inter-defendstreat
pretation, majority this in-embrace,does not butwhich the
terpretation presents problems toare at least sufficientthat

interpre-Respondent’sraise doubts about its correctness.
704(a)703(a) §§ scope than andintation makes narrower
principallyimplies persons isthat the whom Title VIIthus

designed protect—victims race,onof discrimination basedto
protec-origin, religion—receive lesscolor, sex, national or

respondent’saddition,retaliation. Intion than victims of
anyinterpretation of small difier-“makes a federal case” out

sex,race, color, orreligion,employee,as an because of such individual’s
added).§2000e-2(a) (emphasis42 C.origin.”national U. S.



75

inwho has protectedin the an engagedence way employee
a retaliation claimview,is treated. On respondent’sconduct

issuecreates ato the if the genuinemust jury employeego
the was anyas whether employee givenon such questions

more ortoothers,less work than was subjected anymore or
in a somewhat lessor was treated friendlyless supervision,

There is reasonofmanner because his activity.protected
the federal courtsto doubt that meant to burdenCongress

in treat-claims trivial differenceswith involving relatively
Services, Inc.,v.ment. See Oncale Sundowner Offshore

Faragher Raton, 524 U. S.75, (1998);523 U. S. 81 v. Boca
(1998).786-788775,

I favor,The other and the oneplausible interpretation,
703(a) 704(a)§§ thisreads and Under reading,together.

704(a)§ means theunder discriminatory“discrimination]”
§ “with re-acts reached discriminationby 703(a)—chiefly,

or ofterms, conditions,to ... privilegesspect compensation,
This is the mostnot, admittedly, straightfor-employment.”

§of the of it is a rea-704(a),ward bare butreading language
703(a) 704(a). It§§sonable that andharmonizesreading

also an standard thatprovides objective permits insignificant
claims to be weeded out at the summary judgment stage,

are sub-while for whoproviding ample employeesprotection
to real retaliation.jected

704(a)§ inThe Courts of that haveAppeals interpreted
this state that it a adverse employ­way requires materially

Maryland,g., 243 F. 3dSee,ment action. e. Von Gunten v.
Regents,(CA4 Gupta 212865 Florida Bd.858, 2001); v. of

(CA11 2000), cert.denied, (2001);531 1076571,F. 3d U. S.587
(CA3 1997).Pittsburgh, In1286, 1300Robinson v. 120 F. 3d

Burlington 761-762Industries, Ellerth, 742,Inc. v. 524 U. S.
con­we this test for use in a different(1998), “import[ed]”

action,” athetext—to define term employment“tangible
for harass­we used to limit an liabilityconcept employer’s

that “[a]ment carried out its Weby supervisors. explained
action constitutes a significant changetangible employment
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failing pro-hiring, firing, toemployment asstatus, suchin
responsibil-significantlyreassignment differentwithmote,

changesignificant incausing benefits.”aa decisionities, or
761.Id., at

II

interpreta­adoptmajority either the twonot ofThe does
majorityopinion, theII-A ofabove. In Part itstions noted

703(a)§§interpretation andthat harmonizesthecriticizes
704(a).§704(a) sufficiently languageto offaithful theas not

materially employmentAlthough ac­we found the adverse
majorityworthy “import[ation]” Ellerth, theof intion test
permitsargues itis too becausenow that this test narrow

retaliatoryemployers thetake measures outside work­to
(citingplace. Gonzales, 438Ante, Rochon F. 3dat 63-64 v.

(CADC 2006);Berry Chevrolet,v. 74 F.1211, 1213 Stevinson
(CA10 1996)). majority’s concern986 But the980, 984,3d

misplaced.is
againstemployer an em-toFirst, an wishes retaliatewho

likelyployee engaging protected moreis muchfor in conduct
job. opportunitiesto the There are far more fordo so on

manysetting, of retaliation offretaliation in that and forms
especially risky.jobthe constitute crimes and are therefore

materially employment action isSecond, the adverse test
on-the-job oneretaliation, Rochon, of thenot limited to as

by majority, aThere,cited the illustrates. Federalcases
Investigation agent Bureau hadof that theBureau claimed

off-dutyagainst by failing provideto the secu-retaliated him
rity See 438that would otherwise have been furnished.

mayagent life1213-1214. an FBI whose3d, But,F. at for
securityoff-duty providingduring eas-hours,be threatened

ily employment.qualifies privilege ofcondition,as a orterm,
Certainly, denying protectionpolicyif the of toFBI had a
agents particular would be ac-race,of a such discrimination

703(a).§tionable under
adopting the moreBut in Part rather than literalII-B,

704(a)§languageinterpretation alone, thethe ofbased on
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adoptsputs languagemajority and a thirdinstead that aside
statutorygrounding in theinterpretation—one nothat has

704(a)§majority,language. According not reachthe doesto
onlyretaliatory those retal-in treatment butall differences

iatory might a reasonablethat “well have dissuadedacts
making supporting charge of discrimina-or aworker from

omitted).(internal quotation marksAnte, at 68tion.”
language ofI see no sound basis for this test. The

704(a),§ employs “discriminate,”termwhich the unadorned
premisesupport the ma-this test. The unstated ofdoes not

704(a)’s§jority’s reasoning only purpose isseems to be that
prevent takingemployers that areto from those actions

likely stop employees complainingfrom about discrimina-to
surelypremisetion, but this unstated is unfounded. While

704(a)§purposes prevent employers fromone the of is toof
engaging retaliatory employeesin measures that dissuade

engaging protectedfrom in there is no reason toconduct,
704(a)’s§ only purpose.suppose the ma-Indeed,that this is

jority purpose the antiretaliationitself identifies another of
provision: prevent who assert their“to harm to individuals”

majority’srights. test, however,Ante, at 63. Under the
employee permit-employer an isconduct that causes harm to

employerlong toted so as the conduct is not so severe as
supportingemployee making ordissuade a reasonable from

chargea of discrimination.

Ill

majoritypractical consequences that theThe of the test
Congressadopts strongly suggest not whatthat this test is

intended.
logically perversemajority’s re-the test leads toFirst,
704(a)§majority’s reaches retaliationtest,sults. Under the

making sup-might employee from orthat well dissuade an
(internalchargeporting Ante, at 68“a of discrimination.”

omitted). phrasequotation “amarks I take it that the
particular chargecharge thattheof discrimination” means
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2 proper in-is theif thatquestion filed andemployee inthe
to thethat leddiscriminationof theterpretation, the nature

applyinginaccountcharge taken intofiling must beof the
logically704(a). interpretationmajority’s§ Specifically,the

ofto a victimdegree protection affordedimplies ofthat the
severity of thetheinversely proportional toisretaliation

prompted the retaliation.thatoriginal act of discrimination
subjected the most severeemployee toiswhoA reasonable

filing aeasily frombe dissuadedwill notdiscrimination
filing thecosts ofby retaliation; thecharge ofthe threat

greatto bewill haveincluding possible retaliation,charge,
preventing the continuationoutweigh such asbenefits,theto

damagesobtainingfuture andin theof the discrimination
possi-thepast Becausefor discrimination.other reliefand

easily dissuaderelatively notbility retaliation willsevereof
engage in rela-employer able toemployee, will bethethis

incurring liability undertively retaliation withoutsevere
704(a). subjectedemployee§ who isanhand,the otherOn

morebe muchwillof discriminationa much milder formto
complain-employee, ofeasily the coststhisFordissuaded.

greatpossible not have to being, including retaliation, will
bymight obtainedoutweigh that bebenefitsto the lesser

topsy-turvy make no sense.filing charge. resultsThesea
conceptionmajority’s reasonable workerof aSecond, the
majority isAlthough states that its testfirsttheis unclear.

might dissuaded,bewell“reasonable worker”whether a
(internal omitted), sug-it laterquotation marksante, at 68

2 spe­mean thecharge”“a does notinterpretation—thatThe alternative
generic charge—wouldoraveragebut anby employeecific filed thecharge

allegedinitial dis­severitythe of theWithout gaugingbe unworkable.
filingofand benefitscrimination, compare the costsjury possiblya cannot

allegedemployer’stheand, thus, decide whetherpossiblya cannotcharge
Acharge.of afilingtheenoughsevere to dissuaderetaliatory conduct is

actaverage allegedtheseveritythe ofway assessinghave no ofjury will
therefore,and, iffiling charge,of ato theof discrimination that leads

willmajority’sthe testcharge,average genericmeans an orcharge”“a
hopelessly at sea.juriesleave
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gests that at least some individual characteristics of the ac-
tual retaliation victim must be taken into account. The ma-
jority significance anycomments that given“the of act of

depend upon particularretaliation will often the circum-
providesstances,” followingand the “Aillustration: schedule

change employee’sin an maywork schedule make little dif-
manyference to may enormouslyworkers, but matter to a

young school-agemother with children.” Ante, at 69.
suggestsThis majority’sillustration that the test is not

mightwhether an act of retaliation averagewell dissuade the
puttingreasonable worker, aside all individual characteris-

tics, mightbut, rather, whether the act well dissuade a rea-
sonable worker who shares at least some individual charac-
teristics with majority’sthe actual victim. The illustration
introduces three age, gender,individual characteristics: and
family responsibilities. manyHow more individual charac-

jury mayteristics a court or or must consider is unclear.
Finally, majority’s interpretationthe contains a loose and

unfamiliar causation majority’sstandard. As thenoted, test
employer’sasks whether retaliatoryan mightact “well have

dissuaded a makingreasonable supportingworker from or
(internalchargea of quota-Ante,discrimination.” at 68

added).emphasistion marks Especiallyomitted; in an area
of the law in which alreadystandards of causation are com-
plex, the introduction of this new and unclear standard is
unwelcome.

For adoptthese I majority’sreasons, would not the test
704(a)§but onlywould hold that reaches those discrimina-

703(a).§tory practices bycovered

IV

Applying interpretation,this I would affirm the decision
Appeals.of againstthe respond-Court of The actions taken

assignment substantiallyent—her to new and less desirable
suspensionduties pay—falland her without within the defi-

employmentnition of an “adverse action.”
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spe-reassignment,respondent’s Ellerthrespect toWith
significantly“reassignment differ-cifically withaidentified

employmentresponsibilities” “tangible 524a action.”asent
“[i]nAppeals stated,Here, as ofS., at 761. the CourtU.

reassignment 364 F. 3da demotion.”wasessence, . . . the
(CA6 2004). byposition accountswas allThe “new789, 803

” petitioner’s statedand sole‘dirtier,’ ibid.,more arduous and
priorreassignment respondent’sthatwasrationale for the

seniority.greaterwithsuited for someoneduties were better
respondentvirtually was de-thatThis was an admission

awayresponsibilities taken from her.weremoted when those
payrespondent’s suspensionI withoutwould hold that

materially employment actionthe adverselikewise satisfied
although plaintiffAccordingly, as-hold aI would thattest.

704(a)§ typeserting samea retaliation claim must show the
requiredmaterially employment foraction that isof adverse

703(a) respondent§ holdI would thatclaim,a discrimination
inconcurI, therefore,this case,met that in andstandard

judgment.the


