
728

DANIEL, AppellantGregory L.
(Defendant),

v.

(Plaintiff).AppelleeWyoming,ofSTATE

94-195.No.

Wyoming.ofSupreme Court

16,Aug. 1996.



729



730
minorliberties with acounts of indecenttwo

guilty of mis-prosecutorthe wasis whether
prior badwayin he dealt withconduct the

secondary,trial. Ain the course of theacts
claimmajor, out of Daniel’sissue arisesbut

rights to con-constitutionalof denial of his
limi-process of aand due becausefrontation

expertof antation on the cross-examination
addition, DanielInwitness for the State.

prosecutorial mis-uponclaims error based
presentingandasking questionsinconduct

not in evi-argument that assumed facts
dence; outrage appeal; cumu-communitya

rulings admis-relating to on thelative error
impeachsibility intended toof evidence

witness; questions andcharacterDaniel’s
matters,concerning hear-collateralevidence

prior con-say, testimony about Daniel’sand
statements; ofimproper exclusionsistent

testimonyexpert about false memo-witness
ries; investigatingby theand a comment

a inter-on Daniel’s refusal of secondofficer
was no error withview. We hold there

priorhandling ofrespect prosecutor’sto the
trial nor in theacts in the course of thebad

of the ex-uponlimitation cross-examination
the other claims ofpert witness. None of

by the record. Theare sustainederror
Judgment of the Court is af-and Sentence
firmed.

issues,presents seven which en-Daniel
sub-issues, in his Brief ofcompass numerous

Appellant:the
Program:Wyoming Public Defender

his state andI. Mr. Daniel was deniedDefender;Munker,D. State PublicLeonard
rights to confronta-federal constitutionalDefender;Cornia,Deborah Assistant Public

prohibitprocesstion and due when he wasDefender;Gosar,David Assistant Public
cross-examining [State’sfrom Dr. wit-edGallivan, Director, Wyoming De-Gerald M.

in aconcerning an error she madeness]Gosar,Program; Gaston Studentfender Aid
involving anoth-previous molestation case(Defendant).Intern, Appellantfor

er defendant.
Hill, General; Mi-Attorney D.William U.

prosecutorII. failed to follow theTheAttorneyPauling, Assistantchael Senior
mandatory P.2d 601[865Dean v. StateWolff,General; Mary Beth Senior Assistant

introducing(Wyo.l993)7 procedure before(Plaintiff).General,Attorney Appelleefor
404(B) by A.H. andallegations made[sic]
K.J.TAYLOR, C.J., THOMAS,andBefore

LEHMAN,MACY, GOLDEN*, and JJ. denied Mr.III. Prosecutorial misconduct
the State’s attor-Daniel a fair trial when

THOMAS, Justice. 1)ney: and introduced evi-commented
404(B)concerning [sic]inadmissibleappeal by Greg- denceprimaryThe issue in this

2) assuming(Daniel) evidence; questionsaskedory conviction onL. Daniel from his

argument.oral* ChiefJustice at time of
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3)evidence; and,argued gustin facts not enjoyingfacts not after the outdoors and the
4)evidence, and, scenery rocks,improper climbing theyandin made an returned to

Cheyenne.community outrage appeal. Daniel took the three sisters to
house, telephonedhis and KS her mother toA mistrial should have been declaredIV.

permissionobtain for spendthem to theallegationswhen were introduced that the
night at Daniel’s residence. Permission wasK. children accused Mr. Daniel of molest-
granted, onlybut after the mother was satis-K.K.,ing and these children were later
fied Daniel’s wife would be home. Daniel’sprohibited testifying, deprivingfrom thus

appear pleasedwife did not to be with theserightMr. Daniel of his to confrontation
arrangements generally stayedand in otherand a fair trial.

apartment,rooms in havingthe little interac-evidentiary deprivedV. Cumulative error
tion with Daniel and the sisters.rightMr. Daniel of his to a fair trial.

The eveningentertainment that consistedRights presenttoVI. a defense and due
and,watching tapesof video after the firstprocess expertwhen the court excluded

one, purchase snacks,Daniel and KS went totestimony on the suggestiveinfluence that
candy, liquor. theyand After returned withinterviewing techniques in producinghave

drinks, girlsthe food and each of the show-false memories.
put longered and on pro-tee shirts DanielVII. Plain error occurred Lt. [in-when

vided sleepwear.for them to use as Aftervestigating officer] commented on Mr.
video,the second youngerthe two sistersDaniel’s exercise of his state and federal

sparewent into the bedroom of Daniel’sright againstconstitutional self-incrimina-
apartment, door,closed the and went totion.
sleep. stayed livingKS in the room on the

State, in Appellee,The the Brief of articu- couch with Daniel.
lates these issues:

alone,they placedOnce were Daniel anI. the trial court inWhether erred deter-
KS,arm around lifted her tee shirt with hismining admissibility of evidence under

hand, placedother and his hand between her404(b)?Rule
legs. around, placedHe turned her her on

AppellantII. Whether a fair tri-received lap, him,his and instructed her to kiss which
al? kiss,she did. After the went intoKS the
During 1993,the summer of Daniel was on because, just dirtybathroom “I felt and like I

Care,Therapeutic pro-the staff of Foster a going up.”was to throw KS returned to the
gram by Wyomingadministered Southeast living room where she and Daniel consumed

Center,Mental Health and his duties were to liquor.some of the Daniel continued with
“big “guide”be a brother” or for children contacts,sexual andadvances which culmi-

assigned program.to that Good friends of in coatingnated his andKS himself with
KS, uncle,”whom she called “aunt and inserting penis vagi-Vaseline and inhis her

parents severely neglect-served as foster for engaged genitalna. Daniel inalso oral con-
children,ed and abused and two of the foster activities,Duringtact. these Daniel made

custodychildren in the of the “aunt and describingwritten notes the victim. After
assigneduncle” were to Daniel. KS and her following morning,his wife left for work the

youngertwo sisters boarded their horse at Daniel carried the victim into his bedroom
ranch, theytheir “aunt’s and uncle’s” and and, again, uponinflicted sexual intercourse

spent day cleaning penstime each and exer- her. The two sisters were awake and ob-
cising exchangein boardinghorses for of carryingserved Daniel intoKS the bedroom.

friendlytheir horse. Daniel became with KS but,immediately complainKS did not in
and her sisters and enlisted their assistance September, plagued by night-she became
in his work with the two foster children who attemptedmares and suicide twice. A friend

guidance.were under his became aware of KS’s difficulties and told
sisters, KS,talkingAs a reward for KS and her Daniel the school counselor. After with

suggested outinghad an in the Vedauwoo the counselor called her father and law en-
They officers, eventuallyarea. went on this adventure in Au- forcement who deter-
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females would beruled the two oldera result of courtattempts weremined the suicide
youngertestify;After KS had described two of thepermittedsexual assaults. tothe

Daniel, investigatingtheinvolving per-the events competent and would bechildren were
policeto theDaniel to comeofficer asked childrentestify; and the other twomitted to

anyDaniel deniedfor an interview.station available, as tonot so a determinationwere
behavior, he did concedebutinappropriate testify not made atthey could waswhether

night hisspent the atgirlsthree hadthe that time.
apartment.

the court is not clear asThe record beforeinvestigating pursued the mat-The officer
occurred,exactly partiesbut theto whatjuvenilehad been aand learned Danielter

on the thirdagree a mistrial was declaredas ascreening and also had servedofficer
because, byday on cross-examinationof trialpur-In“guide” Therapeuticfor Foster Care.

testimony concerning aattorney,Daniel’sleads, fourthe officer identifiedsuing these
examination of Danielproposed polygraphKeK, KaK,children, KJ, AH, andother

investigating officer.was elicited from thein-agein from six to twelve whoranging
mistrial, jurya newthe declaration ofAfterinappro-the officer that Daniel hadformed

week,following and theempaneled thewasaddition, in-In thepriately touched them.
females, case was retried.him older SBvestigation led to two

JP, involved withDaniel had beenand whom
occurred.testified as to whatThe victimjuvenile screening officer.in role as ahis
narrationHer two sisters corroborated herfocusesprimary contention of errorDaniel’s

event; location in thethe confirmed theiroftrial,allusions, youn-at to the fourupon the
bedroom; reported observing Danielandmisconduct,-uncharged none ofger victims of
carrying into his bedroom thetheir sisterultimately This claim of er-testified.whom
following morning. adult whoAt least onebelow,evaluated, inonly be as we doror can

victim described radicalwas close to thetestimonythe of the olderthe context of
immediately afterchanges in her behaviormisconduct,uncharged who didofvictims

addition, examining phy-the assaults. In antestify.
injuriesabout she observedsician testifiedwas filed in which DanielAn information

of, with,and consistent “forcefulindicativeimmodest,charged counts ofwas with two
is, Thepenetration,” that sexual intrusion.minor, KS,immoral, aor indecent acts with

injuries in variousphysician stated the wereWyo. (1993).1§in of 14-3-105violation Stat.
ofstages healingof consistent with the timeMarch,in when aease was set for trialThe

on the victim. Further corrobo-the assaultsproceeded.jury empaneled, and the trialwas
testimonyof the victim’s included evi-rationtrial,During day hearingathe second of

in of a searchdence seized the executionifin chambers to determine testi-was held
Vaseline;warrant, consisting jar theof a ofmony by younger children and thethe four

apartment; the red andcouch in the Danieluncharged miscon-two older females about
night as-robe he wore on the of theblackof otherduct would be admissible as evidence

sault; females con-picturesand of otherplanwrongs preparationshow oror acts to
fireplace.paintingin a thecealed aboveWyo. 404(b).by R. Thepermittedas Evid.

into evidence were charredAlso introducedprocessjudge faithfully followed the ar-trial
paper,of which the victim saidremnantsState,in 865 P.2d 601ticulated Dean v.

had made while as-were the notes Daniel(Wyo.1993), factors asand assessed the five
her, in asaulting and which she had burnedyounger childrenthose related to the four

field.also the two older females. The trialand

($100.00)(1993) dollarsprovides:§ not less than one hundred1. WYO.STAT. 14-3-105
immodest, dollarsmore than one thousand(a) norAny knowingly takingperson

($1,000.00) penitentiaryimprisonedany or in thechild orimmoral or indecent liberties with
(10)encouraging anyknowingly causing years,child toor ten or both.not more than

section,encourage (b)another child to commitcause or “child” means aAs used in this
guiltyany act (18)with him or indecent isimmoral age eighteen years.person ofunder the

felony, upon shall be finedof a and conviction
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rights infringedTwo older victims of Daniel’s sexual which these were in relation
JP,misconduct, toSB and testified other to the unchargedreferences to misconduct or

JP,uncharged particularly,misconduct. testimony priorthe of bad acts. We also are
compelling testimony concerning ef-offered perceive anyto infringement.unable Daniel

by genitalforts Daniel to “examine” her arguedoes the statements demonstrate fla­
in a manner similararea to the “examina- grant, intentional misconduct and bad faith

hadtion” he conducted on KS. by prosecutor,the prosecution’sand the ref­
erence to KeK accusingand KaK him ofDaniel testified in his own defense and
molestation, testimonywithout their actualanydenied sexual contact with the victim.
being presented, preventedaddition, him fromproducedIn rebut­testimony byhe char-
ting testimonytheir testingordesignedacter witnesses to establish their credibili­his
ty.good positivecharacter and his interaction

jurywith children. The areturned verdict of Wyo.The crux of Daniel’s claims is R.
counts,guilty on both and Daniel was sen- 404(b), provides:Evid. which

tenced to serve seven and one-half to nine
Crimes, Wrongs,Other or Acts. Evi-years Judg-on each of the two counts. The

crimes, wrongs,dence of other or acts isprovidedment and Sentence of the Court
provenot admissible to the of acharacterthose sentences should be served consecu-

person in order to show that he acted intively. appeal Judg-This is from thattaken
conformity however,may,Ittherewith. bement and Sentence.

purposes,admissible for other such as
presenting primaryIn his claim of motive,proof intent,opportunity,of prepa-

error, prosecutorDaniel contends the made ration, plan, knowledge, identity, or ab-
dire,duringstatements voir in openingthe sence of mistake or accident.

statement, throughoutand the trial that Dan­
We have said this rule restricts ofevidenceten-year-oldiel had victimized KJ and

acts,” statingother crimes or specifical-“badtwelve-year-old thoughAH pro­even their
ly:posed testimony objecthad never been the of

intent[i]ts is to avoid a demand that anhearing addressing relevancy.a Darnel ar­
accused defend acts of misconduct othergues the toreferences behavior with KJ and

chargedthanWyo. those in the indictment orAH were inadmissible under R. Evid.
potentialinformation and to avoid confu-404(b). He endeavors to elevate his claims of

by jurysion members of the in address-magnitude byerror to constitutional assert­
ing the issues of the case. The ruleing confrontation,rightsviolation of his to
demands convictions are to be foundedprocess, guaranteeddue a byand fair trial as
in those facts relevant toFifth, Sixth, the crime orthe and Fourteenth Amend­

charged.crimes If the thrust ofments to the evi-Constitution of the United
1, 6,10, prior onlydence of bad acts is to demon-States and Article 11Sections and of

Wyoming.2 dispositionthe Constitution of the State of strate the defendant has a to
us, crimes,byDaniel does not advise in his commitbrief or the evidence should be

argument, particularhis of the manner in excluded.

1,provides, pertinent provides2. U.S. CONST.Amend. V §in WYO. CONST. Art. 6 for due
part: process of law:

life,* * * * * person deprived libertyNo beshall of orpersonNo *;shall nor shall he be
property processwithout due of law.life,deprived liberty, property,of or without

1,* * §WYO. CONST. Art. 10 affords an accusedlaw;processdue of *.
rightthe to confront witnesses:provides, pertinentU.S. CONST. Amend. VI in

prosecutionsIn all criminal the accusedpart:
* * *rightshall have the to be confrontedprosecutions,In all criminal the accused w.ith

* ** * him,againstthe*; witnesses *.rightenjoyshall the to be confronted
* * 1, protects§him; WYO. CONST. Art. 11 an accusedagainstwith the witnesses *.

against jeopardy:provides, self-incrimination andpertinentU.S. CONST.Amend. XIV in
person compelled testifypart: No beshall to

case,life,any against anydeprive any personNor shall State of himself in criminal nor shall
liberty, property, process any person put jeopardyor without due of be twice in for the

* *law; *. same offense.
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State, 104, (Wyo. State, (Wyo.1986); HopkinsonP.2d 42 v.v. P.2d 108 723Wehr 841
1992). State, denied,(Wyo.1981),P.2d 79 cert.632

1280,922, 102 71 L.Ed.2d 463455 U.S. S.Ct.greatafford to the trialWe deference
State,(1982); Hatheway 623 P.2d 741admissibility v.court’s determination of of

410,(Wyo.1981); Lindsay, Wyo.long as State v. 77prior bad acts As aevidence.
(1957).judge’s oflegitimate basis for the trial 317 P.2d 506 In the course thatexists

ruling, hearing, prosecutorwill find an abuse of discre- courtwe not the advised the two
potentialtion. six were not avail­of the witnesses

patient Wyomingable. AH was a at theDean, P.2d at 606.865
Hospital, patientaState and KJ was atlegitimateIn order to review the

Hospital judgeChildren’s in Denver. Thejudge’s adoptedruling,for the we havebasis
responded, that we needn’t“[i]t seems to metest, requiredfive-part we have triala which

any admissibilityup discussingtime thetakeruling upon admissibility.3invokecourts to in
that from [AH]of evidence would come andcourt theAfter the has determined relevance

They prosecutorwon’t here.” The[KJ]. beinpriorthe evidence of acts accor­of bad
point,agreed, “[a]t this no.”five-part approach,dance with this test it

probativemust thethen determine whether identifyingAfter to be consid-the factors
dangeroutweighsof the the Dean,value evidence according judgetoered the trial ruled

prejudiceof unfair or confusion of issues that testimonythat of SB and JP was admissible.
introduction,may pursuantfromresult its to judge they competent,The found couldwere

Wyo. Dean,R. Evid. 865 P.2d at403. 606. provide testimony,relevant the facts were
required partshave not all fiveWe that of reprehensible chargedless than those of the

satisfied,the trial courttest be but the must assaults, goand wouldsexual the evidence to
Wyo.thoseconsider factors. plan inpreparation providedand as for

404(b). judge proceededR. Evid. The toDuring the course of the first trial
competencyconsider the of KeK and KaK tomistrial, hearingin athat ended a was con­

testify, carefully analyzedand then the Deanaddressingin theducted chambers admissi­
they testimony.factors as related to theirbility testimonyof of the six other children

enoughseemedHe noted it clear the act wasobjectswho were of Daniel’s attentions. The
committed, and the incident the witnessestheory by prosecutorarticulated the was that

testifywould to occurred within one month ofpattern finding employmentDaniel had a of
charged purposethe assaults. As to the fortrust,positions juvenilein of such as a

pursu-thewhich evidence would be admittedscreening Therapeuticofficer or the Foster
Wyo. 404(b),ant to R. statedEvid. he thererole, befriending gainingandCare and the

“pattern,”was the that is:young potentialtrust of victims. Daniel then
preparation plan ongoing con-The and andupon engagerelied that intrust to sexual

positionduct to use in this case as a thera-young persons.withactivities these The
peutic careproposed foster worker. He would be inprosecutor present testimonyto the

children,proximity toof these six of close with the have“ongoingwitnesses as evidence
conduct,” them,acceptable justification physical manipulateof contact tocourse an with

Wyo. 404(b). position relationship perpetrateR. andunder Evid. Scadden the tov.
State, (Wyo.1987); them,P.2d try732 1036 Crazier these acts on to to concealv. it

State, 1091, (Wyo.3.In Garcia v. 777 P.2d 1096 3. extent to ofThe which the evidence other
State,1989), purposeisparaphrasing Bishop crimes introduced for a sanctionedfrom v. 687

cert, 404(b).by242, denied, W.R.E.(Wyo.1984),P.2d 246 469 U.S.
4. The extent to the element of thewhich1219, 1203, (1985),105 S.Ct. 84 L.Ed.2d 345 we

offense,charged that the evidence is intro-five-partstated the test as follows:
prove, actuallyduced to is at issue.

plain-prosecution1. The extent to which the prosecution5. The extent to which the has a
ly, clearly, convincingly proveand can the probative ofsubstantial need for the value the
other similar crimes. evidence of other crimes.
2. The remoteness in time of those crimes version DeanThis is the of the test invoked in v.

State, 601, (Wyo.1993), Long-chargedfrom the 865 P.2d 606 andoffense.
State, 848, (Wyo.1990).v. 803 P.2d 851fellow
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tent, motive,knowledge, plan,discovery being reported,from make Infrom etc. the
legitimate.appear byit that it was words of one case cited Justice Thomas:

testimonyinjudgeThe addressed the fourth factor “The was also admissible
* ■ *fashion, dispute tending“[d]oesthis the defendant as evidence to buttress

offeringis the S,the issue on which the state credibilitythe of and minor wit­M
Well,prior act as evidence. the defen-bad charged bynesses who had been the

charged.disputesdant that he did the act fabricatingaccused with the evidence
credibilityHe will attack the of the witness against proof necessarilyhim. Where

factor,to the fifth the extent of the[KS].” As depends credibility testimonyon the of
prosecution probativeneed of the for the per­of child witnesses about sexual acts

ongoingvalue of the evidence of the course of private,formed in and where the accusa­
conduct, judge itthe ruled was relevant be- flatly bytions of misconduct are denied

involvingcause the incidente SB and JP had accused, maythe evidence of similar acts
occurred fifteen months earlier while the credibilitybe received on the issue of the

KeK, KaK,event to which and AH could of the minor witnesses.”
testify occurred within one month of the State, 802, 810 (Wyo.1980)Grabill v. 621 P.2d

judgewith The theincident KS. finished (citations omitted).
analysis by weighing probativethe value of

recently appliedGrabill was more cited andagainst dangerthe evidence the of unfair
State, 93,in (Wyo.Johnson v. 872 P.2d 98Daniel, finallyprejudice to and he announced

1994).testimonythe of KeK and KaK would be
admissible, scopehe tobut limited the time support assumptionfor theFurther that
and event. requirementsthe Dean were satisfied is

found in prosecutorWhile AH and KJ were older than KeK the voir dire where the
KaK, they respects. potential jurors theytwice toldand were similar in some the would

severely sexually testimonyAll were from an hear the ofabused several witnesses in-
early age KaK,cluding six-year-oldand suffered from severe emotional eight-year-old

KeK,young-disturbance as a result. Each of the ten-year-oldand KJ. The record does
sters had been anyremoved from his or her particular being giv-not reveal attention
family placed and, later,and had been in foster care. to prosecu-en those comments the

receiving counselingAll were emotional AH, KJ, KeK,and tor referred to and KaK at
being taught acceptablewere more social fact,junctures objection.various without In

skills. Daniel had toaccess their confidential defense counsel refuted the comments of the
files, histories,knew their knew what stimuli statement,prosecutor openingin his and he

to,they responded opportunitiesand had to AH, KJ, KeK,also mentioned and KaK sev-
appearsIt prosecu-be alone with them. the eral times.

acceptedtion and the defense the fact that vein,trial inThe continued this with fre-factors,analysis theythe of the five Dean as
quent unchargedtoreferences the victims ofKaK, applicablerelated to KeK and was to

apparentuntil itmisconduct became DanielKJ,testimony theyAHthe of and if should
juvenileintended to demand the confidentialtestify.be available to

witnesses, including anyrecords of those
part,In acceptance maythat be records,psychiatric psychologicalor for the

respectfounded on our rules with to the purpose of cross-examination. The trial
cases,sexual assault in which the word of the appointed guardiancourt then a toad litem

counter-posedvictim is to the word of the KeK, KaK,represent the interests of and
regard,defendant. In that we have said: chambers,inhearing guardianKJ. At a the

that,principaldo note that reported guardianWe one of the rea- ad litem as adthe
litem,allowing priorfor privilegesons evidence of acts or he was the owner of the

records,involving relatingcrimes in eases sex offenses is to those and he advised the
places privilege.the fact that the usual situation the court he not Thewould waive the

testimony against possibleof a victim that of the court became concerned about the
accused, increasing pertinency implications dynamicthe in-of of this in the trial and
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JP,and the follow-confi- After the discussion of SBstatutory premise for the claim ofthe
dialogue ining testimony and is found theany sugges-dentiality. appearIt does not

problem record:the court that thetion was made to
State,v.might by applying Galebe resolved Now, Well,Q: you during theindicated —

(Wyo.1990). The court left theP.2d 570792 investigation you haveyourof thatcourse
duringby stating,in the hear-matter limbo described, many youdid lo-how children

guardian ad litem:ing in chambers with the inap-in somecate that had been touched
bypropriate manner Mr. Daniel?I’ll to take a lookis 20. I think need[SB]

object.I'll ICOUNSEL]:[DEFENSEafter that testi-at the state of the record
hearsay.think this would bewhat, justifi-just any,ifmony inis and see

goingfor ahead with thecation there is THE Sustained.COURT:
children, assumingtestimony thatof these I itmove that[DEFENSE COUNSEL]:

possible in current state ofit were the be stricken.
affairs. Q: ATTORNEY]:[PROSECUTING

children,goand ofgoingwe’ll return to the courtroom to the numberSo Without
you you anycontact aon with our case and we’ll find that of them had madedid
any[guardian timelythere are of thereport]ad litem before to law enforcement

proceedings. they describing you?tofurther incident that were
A: None of them did.juncture, trial resumed in theAt that the
Q: toIs this fact that the children failedcourtroom, prosecutionand the continued its

timely report daya or twomake a withininvestigating officerdirect examination of the
molested,being is that aof touched orKJ, AH,hadwho recounted how he located

yourincommon or uncommon occurrencethen, for theand KeK. The defense counsel
experience?time, complained evidencefirst about such

verya common occurrence in childA: It’shearingcomments in a atand offered these
molest cases.the bench:

Ultimately, the trial court ruled the fourWell, Your[DEFENSE COUNSEL]:
youthful testifywitnesses could not aboutHonor, proceedings inin view of the
uncharged rulingmisconduct. That was notmorningin chambers this orcourt —or the

day trial andmade until the next of the someafternoon, believe,inquiry, I is lead-this
pages The170 of the record intervened.believe,ing jurylead the to that—could

court then said:maythat exists that nev-there is evidence
Well,Ipresented presenter be to them. So would ask THE in the state ofCOURT:

inquiry right.limit at this time Iyou maythe Court to the the well be don’trecord
404(b)until the can determine what it’s ad-Court know. These are —This whole

delicate,going extremelymissibilityto do in this matter. isbusiness
fraught danger.with We now have theYes, thinkTHE I itCOURT: would be

IDean ease. I don’t know. view theanyif if we don’t havebest we—better
right being one in which therecord now asforfurther mention of those witnesses

jury has in front of it a fair amount ofadded.)(Emphasisnow.
going toof other similar conductevidence

continued,proceedings and theThe then conduct,patternplan, preparation,the of
beganof to shifttenor the direct examination trust,positionthe of theuse and abuse of

by following:as illustrated the pattern using position gainof to the confi-
takingyoung people,of then advan-denceQ: Skip-[PROSECUTING ATTORNEY]

improper sexualtage of that to commit[KeK], identifyping youdid other victims
acts.youthat talked to?

testimonyI of thesewonder what theA: Yes.
justIchildren could add to it.other little

Q: Who and when? they veryquestion whether would add
looking at theIt much. Then we would be[JP] [SB].A: would be and
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testifyproblem testifyingof their and the extent were children in accordance with the
go statutoryto which defense would then be able to definitions at the time that Daniel

testing capacity three,into records theirtheir to mistreated Since there were itthem.
observe,accurately get inappropriate prosecutorto recall. then was not forYou the to

allude to “children” or in plural.into the individual instances that have been “victims” the
possiblementioned here on the record of argues case,Daniel this awas close andhallucinations,auditory prior incidence of prosecutor’s undulythe prej-comments were

accusations.
udicial to him. upon PeopleHe relies v.

It from thatis evident the record counsel Cruz, 882,100 A.D.2d 474 N.Y.S.2d 142
perceived rulingthese comments as thata (1984), that,propositionfor the even when

unchargedthe other victims of misconduct showing bythere is no of bad faith the
and,testify apparently, par-could not both prosecutor referring expectedin to the testi-

acquiesced in thatties decision. mony keyof a and nowitness motion for
on,point prosecutorthatFrom the did not made,mistrial is references to such a witness

interrogate any unchargedwitnesses about unduly prejudice requirethe defendant and a
respectconduct with to the children who trial,new when the evidence is far from

subject ruling.were the of the He did cross- overwhelming. distinguishableThis case is
examine Daniel about his work with AH and respectfrom quantumCruz with to the of
KJ. He also cross-examined Daniel’s wife evidence. The record in this case does not

knowledgeabout her interaction with and of justify argumentthe that this evidence was
SB, JP, AH, KJ, KeK, and KS and her overwhelming.far from There was no un-
sisters. prejudicedue to Daniel.

particularly complainsDaniel about
argues onlyDaniel the corrobora­prosecution’sthe reference to “children” in

of testimonytion the victim came from the ofclosing argument.his Daniel insists this ref­
physician.the That contention is less thanimpermissible.erence to “children” was The

candid. Corroboration in this record existshowever,prosecutor, had evidence in the rec­
testimonyin the form the ofof the victim’stestimonyord in the form of from the victim

sisters, pursuantevidence seizedtwo to thechargesto whom the formal related and two
warrant,search and the ashes from Daniel’sfemales, JP,youngother SB and who were

notes thethat victim described to the investi­age eighteenunder the of when SB was
locations,gating officer. The use of similarsubjected propositionto a and JP mo­was

ploys, approaches byand Daniel with SB andbylested Daniel. Our statute defines the
JP, demonstrating positionofmisuse his ofage majority:of
trust, testimonyall corroborate the of the(18)Upon becoming eighteen years of

simplyvictim. Daniel seeks to invoke a dif­age, agean individual reaches the of ma-
ferent standard of review and have the courtjority acquires rightsanand as adult all

lightexamine inthe evidence the most favor­responsibilities granted imposed byand or
to him. remind that theable We Daniellaw, exceptstatute or common as other-

recentlycorrect was reiterated instandardprovided bywise law. State, 369, (Wyo.1995),v. 898 P.2d 375Curl
14-l-101(a) (1993).Wyo. §Stat. where we said:

ageThe same is used to define a child in the
sufficiencyappellateThe test for of evi-

proscribingstatute indecent liberties:
dence is whether a rational trier of fact

section,inAs used this “child” means a sufficiently bycould have been armed the
(18)person age eighteenunder the of evidence to find the essential elements of

years. beyondthe a reasonable doubt. Inoffense
Wyo. 14-3-105(b) (1993).§Stat. issue,assessing that we view the evidence

KS, SB, JP, state,in lightGiven the evidence from and the a most favorable to the af-
“victims,” fordingreferences to “children” them the of allor which benefit reasonable

Daniel,bycomplainedare criticized and of inferences to be drawn therefrom. It is
task,appropriate. place,our toseem The witnesses who did not let alone re-our
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youQ: And do[DEFENSE COUNSEL]credi-weigh the evidence or reexamine the
(Citations your reportsubmitting statingor inomit- recallbility of the witnesses.

ted.) you sperm?that what saw was motile
Ilaboratory technician andA: Both theState,Boydcites v. 528Daniel also sperm.motile We followed the di-sawdenied,(Wyo.1974), cert. 423 U.S.P.2d 287 letter,rape kitrections with the to the

(1975),871, 137, L.Ed.2d 10296 S.Ct. 46 unfortunately policewithout assistance
produce athat the failure towhich held specimens were lost.some of the initial

promised openingin statement ofwitness the unfortunately allowed contact ofThe state
prejudicial to the accusedthe State was not alleged perpetrator with child’sthe the

disregardjury was instructed tobecause the who, contact, havingfollowing thatmother
statement,any of coun­argument, or remark beaten, testimony andbeen recanted her

having in Daniel ar­sel no basis evidence. prosecute the case.the state chose not to
missinggues prejudice to the accusedthe

Well,Q: thoughisn’t it a fact that whatcase, JuryBoyd presentis in this butfrom
you beingsubmitted as evidence of motile1, case,given in containsInstruction No. this

was, fact, bysperm peoplein found severallanguage Boyd,to in thatthe same alluded
yeast?including the state crime lab to bestatements,is, of“[ajrguments, and remarks

yeastcrime lab found on theA: The stateyouhelp in under­counsel are intended to
swabs I submitted. The state crime lablaw,standing applyingand thethe evidence
did not see the slides that the lab techni-no differ­but are not evidence.” We discern
cian I saw. And there was also abso-andcases; apply prin­theence between the two
lutely, why haveno reason there shouldhold,Boyd;ciples from and because of the

yeast in of a five-been the rectal vaultinstruction, prejudicethat there was no from
had oc-month-old unless sexual assaultproduce promised inthe failure to witnesses

curred.this case.
toBoth the Sixth Amendment the

arising ap-error out of theNo reversible of and ArticleConstitution the United States
byplication of Dean the trial court can be 1, § 10 of the Constitution of the State of

found in this instance. Neither was there Wyoming preserve rightthe to confront wit­
prosecutor’s properin reference toerror the testifying against a defendant. Thenesses
multiplechildren or victims. The standard limitations, however,right is not without its

respect admissibilitywith to the of evidence recognize mightwhat be called“[c]ourtsand
discretion, nois abuse of and we hold abuse impeachment byhard-edgeda limit on con­

of discretion occurred in this instance. tradiction, from traditiondrawn common-law
There was no error attributable to discus- capturedand in the notion that contradiction
sion, handling, priorof bador the of evidence improper.”ison ‘collateral matters’ 3
acts, though guardianstand of theeven the B. LáIRD KlRK-­CHRISTOPHER MUELLER & C.
ad litem created an awkward situation dur- (2d§PATRICK, FEDERAL EVIDENCE 820
ing trial.the ed.1994). witness,Contradicting a as Daniel

here,attempted recognizedis a method oferror,In his next contention of Daniel
by showing somethingimpeachment the wit­rightasserts he was denied his to confronta-

New York courtness said is erroneous. Thepro-tion counsel was restricted fromwhen
impeachmentregardingrule ondefined theceeding with the cross-examination of the

witness, usingof a collat­cross-examinationexpert prosecution.medical witness for the
evidence,througheral matters extrinsic andsoughtThat cross-examination to elicit a mis-

say:had this todiagnosis priorin an unrelated sexual assault
general that acase. In the first trial that ended in a mistri- The rule is cross-examin-

al, permitted contradict a witness’ answersDaniel was to cross-examine er cannot
byprosecution’s expert respect concerning producingcollateral mattersthe witness with

purposeprior followingto evidence for the sole ofthe unrelated case. The extrinsic
elicited, However,testimony credibility. an ex-impeachingwas which became the

proof ception to this exists where the evi-offer of at the second trial: rule
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impeachrelevant Daniel’s effort to the doctor wassought to be introduced isdence
contrary generalto the rule because hisin than credi-some issue the ease otherto
cross-examination endeavored to contradictto im-bility independentlyif admissibleor

relating bytoher answers collateral mattersfor thispeach the witness. The reason
inquiring extrinsic evidence for the soleintorule isexception to the collateral evidence

credibility.purpose impeachingof This ef-un-policyfrom the considerationsevident
exceptionfit to rulefort does not the thecollateralderlying generalthe rule. The

soughtbecause the evidence to be introducedauxiliaryupontorule is said restevidence
not to issue inwas relevant some the casepreventingof unduepolicy considerations

credibility independent-than nor was itothersurprise byunfairconfusion of issues and
ly impeachadmissible to the witness. ThereAlso,testimony. er-testimonialextrinsic

danger causingofwould have been the undueconcerning and unconnectedrors distant
issues, surprise byof unfairconfusion extrin-probativepoints are of inferior value.

little, any,iftestimony, probativesic andSchwartzman, 241,24 N.Y.2d 299People v.
value.642,817, 821, 247 N.E.2d 644-45N.Y.S.2d

denied, 846,(1969), impeachhold effort to396 90 S.Ct. We Daniel’scert. U.S.
(1969)103, prosecution’s expertthe witness raised a col­(emphasis origi­in24 L.Ed.2d 96

matter,omitted). correctlytrialnal, lateral and the courtcitations
it as irrelevant in the second trial.excludedsoughtDaniel to im­witnessThe rightruling deprivedid not Daniel of hisTheabout the evidence ofpeach had testified

strengththe theto a fair trial. Given ofactivity,resulting from sexual whichtrauma
testimony and fact thatof the victim the thephysicalupon a examinationshe discovered
testimony onlywasexpertof the corrobora­the victim. Daniel endeavored to attackof
tive, not oc­a different result would haveby demonstratingexpert’s credibilitythat
curred, even the evidence been intro­hadcase,that, mis­in another she had made a

rulingproceeding.in Thisduced the secondmicroscopicin of atake her examination
well within the discretion of the trialwasslide, presence yeast,ofwhich disclosed the

court, and that discretion was not abused.it motilebut the witness believed contained
only brieflyThat could be relevant if We address the remain­spermatozoa. case

litanyin of errors.microscopic ing claims Daniel’s Sev­she had testified about examina­
case, ruling uponinin of eral of those relate to errorstions this but there was no abuse

concerning impeachment ofpart of trial court when evidence thediscretion on the the
witnesses, questionswas not Daniel’s character con­it concluded the cross-examination

matters,testimony cerning inadmissible hear­to her about the results of collateralrelevant
testimonysay, of about Daniel’sphysical of the victim. Fur­ and denialthe examination

thermore, prior The State es­by impeachthe effort Daniel to consistent statements.
sentially these under the cate­did not con­ has collectedthe witness failed because she

trial, agreegory a fair and wewrong in the other case. of denial ofcede she had been
from, that no reversible error hasqualifynot or her with the StateShe did retreat

on, com­testimony any point possi­ demonstrated. Several situationsor admit other been
clearly permissibleuncertainty. testimony plained amount toor Her made aboutbilities

impropertohad stud­ trial tactics. One claim relatedit clear she and the lab technician
expert anotheragreed of an andslides and those slides contained cross-examinationied

laboratory of a character witness.spermatozoa. The state to cross-examinationmotile
opinionCertainly, expert’sthethe she had the basis forstudied the results from swab

testimony abut, for the ofapparently, did not as well as the basissubmitted examine
subject challenge.are toDaniel was to shake character witnessthe same slides. unable

State, (Wyo.1993);Taul v. 862 P.2d 649testimony, and he not Seethe doctor’s would
State, (Wyo.1991).laboratory P.2d 704bring in Pearson v. 811have been able to state

improp­the claim oftestify propositionthe This refutespersonnel to otherwise because
of a character witness.laboratory had to the er cross-examinationstate had not access

hearsay inthe evidenceWe are satisfiedsame slides she had examined.
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prohibited of evidence of collat-question applicableunder an introductionwas admissible
hearsay during Daniel’s cross-examina-exception to rule. eral mattersthe

physician.examiningtion of the No revers-
testimony relatingdenial of toThe any aspectsin otherible error can be found

anpriorDaniel’s consistent statements was of the trial.Wyomingappropriate application of the
byRules Evidence the trial court.Of JudgmentThe and Sentence of the Court

Certainly, of in that dis­no abuse discretion is affirmed.
cretionary ruling Danielis demonstrated.

produce expert testifyan toalso wanted to
adopted sugges­that the victim could have

by investigating histions the officer because
suggestive.techniques were The trial court

appeared to an of theruled this be invasion
jury relating credibilityprovince of the to of

the witnesses and refused to admit that tes­
timony. agreeWe with the trial court’s rul­ JosephIn thethe Matter of ESTATE OF
ing. respect to the claim of errorWith ZELIKOVITZ, Deceased.

byarising out an asserted comment theof
No. 95-265.investigating upondetective Daniel’s refusal

interview, completelyof the second we are
Supreme Wyoming.Court ofthat, trial,in the contextsatisfied of the the

question proper. Itand answer were does 12,Sept. 1996.
upona commentnot constitute the exercise

by rightDaniel of his to silence.

Complaint prosecuto-­is made about
questioningrial misconduct in andwitnesses

closing argument. We find no basis in the
supportrecord to these claims. There was

evidence,argument involvingno facts not in
asking questions assumingand the of certain

part appropri­facts not in was aevidence of
strategy prosecu­trialate and tactics. The

improper appeal communitytor made no to
outrage. anyWe find no merit in of these
other claims of error.

lightIn of the fact that there was no
objection at trial to most of ofthese claims
error, perceive anywe do not of them have
merit, singularly collectively.or Conse-
quently, justification anywe can find no for

analysis,cumulative error and we even ex-
press concern Daniel has been less than can-

analysisdid in of the record.

We hold there was no abuse of discretion
by applicationthe trial court in the of the

testimony byDean factors to offered wit-
concerning unchargednesses misconduct.

trial, byIn the context of this comments the
prosecution and the defense about other wit-

prejudicenesses notdid Daniel. The trial
court did not abuse its itdiscretion when


