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argued forRobert H. the causeHollister, Portland,
appellants. Hollisterthe briefs were & Thomas,On
Portland.

Kennedy, argued the cause forJ. Portland,James
Ryanrespondent. Ryan,werehim on the brief &With

Portland.
andBefore ChiefMcAllister, Justice, Rossman,

and Justices.Lusk,GoodwinPerry,

J.GOODWIN,
appeal judgment plain-a forThis is an from the

general damages, $5,000tiff in the sum of $5,000
special damagespunitive damages, for ma-and $150
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plaintiff previouslyprosecution. hadThelicious
againstbrought foran the same defendantsaction

imprisonment. anaction was tried toThatfalse
jury in aand resulted verdictearlier circuit court

judgmentand for the defendants.
inand exonerateddefendants namedThe same

theyimprisonment now contend thatfalse easethe
judgment or ato a of nonsuitwere entitled either

prosecu-the action for maliciousdirected verdict in
They propositioncontention on thetion. base their

jury free from faulta once found themthat because
probableimprisonment ofthe matterin the false case

prosecutionjudicata in the maliciouscause is res
case.

sought damagescomplaintplaintiff’s forfirstThe
arising plaintiff’sinjuries arrest on De-out of the

sought damages aThe second forcember 1956.3,
municipalprosecution in the court oncommenced

December 1956.4,
operatescorporate a chain of fooddefendantThe

generalare itsdefendantsmarkets. The individual
actingmanager The detective,and a detective.store

manager, per-generalof theunder the direction
parkingplaintiffsonally of ain the lotthearrested

day the detective visitedmarket. The nextPortland
attorney’s Againstcity aadvice ofoffice. thethe

attorney,city thatdeputy demandedthe detective
cityprosecution a ordinance whichunderbe instituted

attorneydeputy cityshoplifting. wasThedenounces
opinionprosecute. the facts dis-In historeluctant

produceby a convic-wouldthe detective notclosed
good reputation,familyplaintiff, man ofaThetion.

pay offorgot an item of merchandiseto forhesaid
city attorneydeputy tele-cents. Theof 33the value

attorneymanager.generalphoned Thethe defendant
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juryexpressed that a wouldthen his serious douht
plaintiff. Both individual defendants,convict the

upon prosecution,the dueinsisted which inhowever,
prosecution acquit-had. The ended in thecourse was

plaintiff.tal of the
jury having plaintifffor the in theA trial found

supportadequateat evidence to thebar,case with
purposesit for ofis established the this caseverdict,

prosecuted plaintiffthe defendants the in thethat
municipal probablecourt without cause at that time

guilty shoplifting.to him of the crime ofbelieve
question generalThe for decision is whether a

verdict for the defendants in the earlier trial which
litigated probable placethe existence of cause to the
plaintiff plaintiffunder arrest bars the in this case.

present problemThe arises because no warrant
sought any agency priorwas from law enforcement

plaintiff’sto the initial arrest on December 1956.3,
object byHe was the of a form of direct action the

aggrieved shopkeeper sometimes characterized aas
day“citizen’s arrest”. The ofevents that constituted

trespass, justified.a classical common-law unless See
plaintiff§ correctly1 TortsRestatement, 35. The66,

wrongcontends that his arrest was one and the de-
day processesfendants’ recourse the next to the of

prosecutionlaw for a was another. Allen v. Burns
Agency,I. D. Inc., 121 Or 256 P 197. In Allen v.492,

separate joinedthe twoBurns, causes of action were
complaint together. pro-in one and were tried That

plaintiffcedure was available to the in the case at
juries.but he chose tobar, submit his causes to two

Eng RepWarren,In v. ExchGuest 9 156379, 161,
the like the defendants in Allen v.defendant, Burns

Agency, supra, per-Inc.,I. D. inand the case at bar,
sonally plaintiff instigatedarrested the and thereafter
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prosecution. asIn v. Warren,an Guestunsuccessful
plaintiff in thetwo actions. Unlikefiledhere, the

prevailedEnglish plaintiff in firsthisease at thebar,
imprison-damagesrecovering for the falseaction,

damages ma-forthe action forinThereafter,ment.
prosecution, thecontended thatthe defendantlicious

injuriesfullyplaintiff for all sufferedrecoveredhad
rejected. courtTheThe defense washands.at his
splitting a ofplaintiff causewas nottheheld that

wrongs,separate each ofhad twobut sufferedaction,
to redress.himentitledwhich

pointedEnglish a thatout in footnotecourtThe
separateproper would re-trialsof theconductthe

upon ofthe admissionquire limitationsrather strict
givenjury not bewouldin so that theeachevidence

damages injuriescommingleopportunity for twotoan
upon admonition shouldone. Thisaction eitherin an

by plaintiffs causes ofwhosemind thoseinbe borne
range of factual situ-limitedtheaction arise within

bringingpermit of two actions.thewhichations
290, 148 P2dStadelman, 174 OrKuhnhausen v.In

writing thisforLusk,Mr. Justice149 P2d239, 168,
distinctions betweensubstantiveforth thesetcourt,

imprisonment andfalsetorts ofcommon-lawthe two
prosecution. now becomedistinctionsThesemalicious

presentedquestion withhas beenimportant abecause
may judicatares when thebe,oris,to whatreference

separately.are triedof actioncausestwo
judicata frequently in áusedisterm resThe

estop­merger,including bar, collateralsense asbroad
only presentedquestionestoppel.pel Theand direct

estoppel applies. termsThecollateralis whetherhere
§Judgments 45. We174,Restatement,defined inare

quote:
* **“Comment
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estoppel. judgment,A“c. Collateral whether
plaintiff mayin favor of the ofor the defendant,

subsequenta further In ahave effect. action be-
parties judg-tween the on a different claim, the

ment is conclusive as to issues raised in the subse-
quent actually litigatedifaction those issues were

**priorand determined in actionthe
examples actually litigatedFor of issues and de-

termined within the rule stated see illustrationsabove,
Judgmentsand comments under Restatement, 293-314,

(See§68 Supp 336.).Restatement, 1948 The test in
given necessaryeach case is whether a issue was to

the determination made in the former trial. See cases
Evergreenscited in The Nunan,v. 141 F2d 928-927,

(2d Cir),929 152 ALR den.1187, cert. 323 720,US
65 L49,S Ct 89 ed L579; 36Note, NYU Rev 522.

probableThe defendants contend that the issue of
litigatedcause in the first trial is the same issue sub-

jury doingmitted to the in the second trial. inBut,
ignoreso, the defendants the ofevents December 4,

1956.
only litigatedThe issue in the first trial was

proof,whether the who had thedefendants, burden of
probablehad cause to anmake arrest under all the

existing jurycircumstances on December 3, 1956. The
found that fact in the defendants’ favor. However,

prosecution municipal instigatedthe in court was the
day,next when the defendants had additional facts

upon which to make their decision.
seeingstorekeeper, upon appearsA what to be
may reasonably pursuethe commission of a crime,

supposed place Uponthe thief and him under arrest.
given jury jurya state of facts a afind,could as did

parties, storekeeper prob­between these that the had
Uponable cause to make the arrest. additional facts

coming knowledgeto the of the defendants after the
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probable evaporateprosecutecause to couldarrest,
entirely. instigated thereafter thus couldProsecution

jury,by case at was sobe found the and in the bar
probable Restate-to have been without cause.found,

§ c.3 Tortsment, 391, 655, Comment
probablethe of cause wereWe hold that issues

estop-the and that collateralcases,not same in both
pel a defense. There was nowas not available as

overruling judgmenta ofin the motion for non-error
probable proceedcause withas the issue of tosuit,

by anyprosecution had decided courtthe never been
jury.questiona for theremained in the case asand

inlikewise no over-It follows that there was error
ruling athe for directed verdict.motion

holding theThis is limited factual situationto
imprisons plaintiffthe without awhere the defendant

unjustified prose-aninitiateswarrant and thereafter
to col-is said herein with referencecution. What

probableestoppel the of cause wouldlateral on issue
necessarily apply to factthe more common situa-not

by peace actingiswhere the arrest made officerstion
process instigated bylegal the defend-under color of

ants.
(No.assignment 13),of error not dis-otherOne

predicated uponby holdingposed isof our theabove,
give anof court re-the trial to instructionrefusal

by plain-quested to the effect that thethe defendants
damagessegregatingoftiff had the burden his

wrongs plaintiffand that if thethe twobetween
forso do the verdict must be thefailed to defendants.

authority support ofis cited in thisNo instruction,
none.and we have found

case,the trial of the instant a substantialIn
only toof evidence relevant the issues triedamount

cametrial into the record. Somein the earlier came
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backgroundobjection, for latereither asin without
nobody both-or becauserelevant,wasevidence which
presenceanyobject oftheevent,it. Intoered to
necessarilyrecord does notin theevidenceirrelevant

jury as adefendantfind for themustmean that the
matter of law.

requested awasinstructionthat thebelieveWe
byattempt have been donedo what shouldtobelated
bypointearly to outi.e.,in the trial,the defendants

plaintiff’stimely objection dis-of thethat evidence
policebeingupon onto stationtaken thecomfiture
question of dam-to thewas not relevantDecember 3

subsequent prosecution.arisingages Whenof theout
judge,objection addressed to the trialwas lateran

jurycorrectly and thesuch evidence toldexcludedhe
disregard had been admitted earlierthat whichto

objection.without
correctly juryjudge instructed theThe trial

damages for mentalin this caseallow noit couldthat
suffering priorphysical to the issuance of the com­or

city attorney’sby office. the recordplaint Onthe
during allthis instruction was thethe trial,made

adequateto. There was evi­entitledweredefendants
solelydamages arisingsupport fora verdicttodence

distinguishedprosecution, from the dam­asthefrom
arisingages from the arrest.

anyexception to in­took nodefendantsThe
questiongiven. is thus no reviewableTherestruction

any giveninstruction was toon thatthe courtbefore
anjury. defendants did takeThe17.510.the OES

unnecessary exception tothe refusal of the courtto
Exceptionsrequestedgive instructions.of theireach

requestedgive auto­instructions aretorefusalto the
appellateTo obtain review17.510.under OESmatic

particular requestedgive instrue-atofailuretheof
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assignederrortion, must be in the brief and the
requested providedinstruction be set out inmust as
Rule 19. the defendants followedWhile have the

procedure incorrect their we have seen thatbrief,
properlythe instruction was refused.

assignments presentOther of error no sub­
question 'assignment suggestsstantial of law. One that

jury may by passion prej­the have been influenced and
allowing punitive damages. damages,udice in inSuch

import prejudice.nothemselves inference of Gumm
v. 220Heider, 348 P2d 455.5, 34,Or There was
ample supportevidence to the verdict. The inference

probableof from want ofmalice cause is one for the
jury to draw. v. Sonneborn,Stewart 98 US 25187,
L ed 116.

explore allegationinTo detail the defendants’
judge permitted prejudicethe trialthat to enter the

unduly prolong opinion.ease would this The defend-
given remaining assign-a fairants were trial. theOf

ments of none aerror, discloses basis for reversal.

Affirmed.


