
753

DIRECTEDisCourtof theThe Clerksituationprecisethenot addressthey do
all coun-toof thiscopy Orderadelivertonon-signato­ainthis case whichinissueat

of record.an other­ selofbenefitsthe directry retains
In suchagreement.arbitrationwise valid ORDERED.IT IS SO

has deter­Circuitsituations, Fourththe
non-signato­theagainstclaimsthatmined
Schwabedis­to arbitration.subjectarery

sen, F.3d 411.206

behe willthatarguesFinally, Jackson
grantsthis Courtifprejudiced”“greatly

becausethis timeatsummary judgment
opin-thismay Court’sviewthe arbitrators

Plaintiff,BRYANT,is Maureenthat Jacksonrulingdispositiveas aion
of G*Townthethe termsofto allbound v.

6.)¶ Howev-(Pl.’s 17 Sub.Dec.Contract.
BANK, How­MUTUALtakeshouldand arbitrators WASHINGTONer, partiesthe

Geesing,Bierman,Bierman, andopinionthis Court’s ardofscopethenote that
LLC,Ward, Defendants.in Jack- &raisedonly issueto thelimitedis

Iris’ claimswhetherComplaint:son’s 6:07cv00015.No.Civil
subject to arbitration.areJacksonagainst

thebetweendisputesTherefore, any other Court,DistrictStatesUnited
governs”contract“whichregardingparties Virginia,W.D.

Id.unresolved.remain Division.Lynchburg

19, 2007.Dec.CONCLUSION
fa-mostlightthefacts inViewing the

herebyPlaintiff, the Courtthetovorable
establishedhasDefendantthat theFINDS

anytoasissuegenuinenoistherethat
isDefendanttheand thatfactmaterial

aas matterjudgmenttoentitledtherefore
56(c).Fed.R.Civ.P.topursuantlawof

hereby FINDSFurthermore, Courtthe
thatshowfailed tohasPlaintiffthat the

any materialas toissuegenuineathere is
entrythis Court’sprecludethat wouldfact

Defendantfor thesummary judgmentof
Jacksonagainstclaimsthat Iris’holding

arbitration.subject toare
reasons, theforegoingTherefore, for the

the claimsthathereby DECLARESCourt
subject to arbitra-arePlaintifftheagainst

suajudgmentsummarytion, GRANTS
Defendant, DISMISS-andfor thesponte

anytoprejudicewithoutcasetheES
in arbitration.presentedclaims
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VA, ProLynchburg,Bryant,Maureen
se.

JosephRobertson, JohnJosephJohn
P.C., Blacks-Neyhart,Robertson, Long &

Corp.MutualWashingtonVA, forburg,

Bierman,Cohen, Gees-DanielMatthew
MD,Bethesda, forLLC,Ward,ing &

Bierman, Geesing &andBiermanHoward
Ward, LLC.

OPINIONMEMORANDUM

MOON, Judge.DistrictK.NORMAN

De-onthe Courtis beforematterThis
to DismissMotionAmendedfendants’

ComplaintAmendedSecondPlaintiffs
43). motionDefendants’entry(docket no.

Proce-Rule CivilofFederaltopursuantis
Plain-12(b)(6) argues thatandRuledure

(“Com-ComplaintAmendedSecondtiffs
whichuponclaimastatefails toplaint”)
factu-allAcceptinggranted.becanrelief

ascomplaintin Plaintiffsallegationsal
inferencesreasonabledrawing alltrue and

pledhasPlaintifffavor, find thatIin her
claims.hersupporttofactsinsufficient
MotionAmendedDefendants’Accordingly,

AmendedSecondPlaintiffsDismissto
Orderin anbe GRANTEDwillComplaint

Opinion.this Memorandumaccompanying

BACKGROUND

attemptof PlaintiffsoutarisescaseThis
home,heronmortgagetheoffpayto

WashingtonDefendantbyheldwhich was
“Bill of$244,663.79Bank,1 awithMutual

addingOrder21,1 anenteredhaveProcedure"Wash-namesPlaintiffComplaint,In her1.
toa DefendantasBank""Washington Mutualwhich, accord-Corporation,”ington Mutual

"Washington Mutualdroppingaction andentity. thisDefendants, a non-existentising to
Corporation.”CivilofHowever, Ruleto Federalpursuant
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Exchange on adrawn Contract Trust Ac- ic recitation of the eleménts of a cause of
count,] approvedis bywhich and adminis- action will not do.” Atl. Corp.Bell v.

bytered or through the -Analysis and Con- Twombly, U.S. -, -, 127
(Secondtrol Division of the IRS.”2 Am. 1955, 1964-65,S.Ct. 167 L.Ed.2d 929

¶ 80.)Compl. According to Plaintiffs (2007) (alteration omitted) (cita­in original
Complaint, Washington Mutual initially omitted) (internaltions quotation marks
told her that the Bill of Exchange had omitted). Instead, “factual allegations
been lost but eventually informed her that must be enough to rightraise a to relief
it anwas unacceptable of payment.form speculativeabove the level on the assump­
Washington not,Mutual did however, re- tion that all the allegations in the com­
turn the Bill of Exchange to Plaintiff. (evenplaint true fact).”are if doubtful in

Finding that Plaintiff and husband,her (citationsId. at omitted).1965 Rule
joint-borrowers,who were default,were in 12(b)(6) requiredoes “not heightened fact

Washington Mutual initiated foreclosure pleading specifics,of but only enough facts
proceedings on the property and contract- to state claima to relief plausiblethat is
ed with Bierman,Defendant Geesing & face”;on its plaintiffs “nudge[must ] their
Ward, LLC performto the foreclosure claims across the line from conceivable to
sale.3 Following the sale,foreclosure plausible” or “their complaint must be dis­
Plaintiff the action,filed instant in which missed.” Id. at 1974. As the Fourth Cir­
she proceeds pro se. held,cuit has plaintiffa “must sufficiently

allege facts to allow the Court to infer thatSTANDARD OF REVIEW
all elements of ofeach his causes of action“The purpose 12(b)(6)of a Rule motion exist.” Jordan v. Alternative Corp.,Res.is testto the sufficiency of complaint,”a

332, (4th458 F.3d Cir.2006).344-45not to “resolve contests surrounding the
facts, the claim,merits of a or the applica­ proBecause complaintsse “represent
bility of defenses.” Cityv.Edwards the work of anof untutored hand requiring
Goldsboro, (4th231,178 F.3d 243-44 Cir.­ judicialspecial solicitude,” courts must
1999). In 12(b)(6)aconsidering Rule mo­ pro“construe se complaints liberally.”
tion, a court must accept all allegations in Beaudett v. City Hampton, 775 F.2dof
the complaint as true and must alldraw 1274, (4th Cir.1985).1277-78 Fourth Cir-
reasonable inferences in favor of plain­the precedentcuit “expressed] the indisputa-
tiff. 244;See id. at Warner v. Buck Creek ble desire that litigantsthose with merito-

Inc.,Nursery, 246,149 F.Supp.2d 254-55 rious claims should not trippedbe up in
(W.D.Va.2001). court on technical niceties.” Id. at 1277-

(citation omitted).Although 78complaint“a not,Courtsattacked need
by 12(b)(6)a Rule however, “conjuremotion to up questionsdismiss does never
not need detailed squarelyfactual allegations, presenteda to them.... Even in
plaintiffs obligation provideto groundsthe the case proof litigants,se they cannot be
of his entitlement to relief requires expectedmore to construct full blown claims
than labels conclusions,and aand formula- from fragments.”sentence Id. at 1278.

2. filingsPlaintiffs make abundant and crea- 3. Defendant partnerHoward Bierman is a in
capitalization,tive use of underlining, and Bierman, Ward,Geesing & LLC whom Plain-

Quotationsbold fonts. from filingsthose will tiff dealt duringwith the process.foreclosure
be altered as needed to be consistent with

typefacestandard conventions.
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may designatedbeaslocationothersuchDISCUSSION
” 4.)4(Deed Plain-of Trustby Lender....theasksPlaintiffComplaint,herWith

ofthe forminpayment,thatassertstiffhertoclear title“aherawardtoCourt
$244,663.79, “wasExchange forBill ofcosts, thefees,attorney’sashome,” wellas

thebydesignatedlocationat thereceivedherbasesPlaintiffand interest.expenses,
(Second20, 2006.”5Novemberon three onrelief lenderto thisof entitlementclaim

¶ con-31.) thereforePlaintiffcon-of Compl.breachaction: Am.ofalleged causes
re-dis- waspaymenttheof emotional “[s]inceinfliction thattract, intentional cludes

location, loaneach thiswill addressItress, conspiracy. designatedtheand atceived
¶ 37.)(Id. nonethelessByturn.intheseof off.”paidis

home, al-PlaintiffPlaintiffsforeclosing onContractBreachOne:Count of
ofin breachwereDefendantsthatlegesoffor breachclaimPlaintiffs
ofin the DeedcontainedagreementtheofDeedin thelanguageonreliescontract

Trust.PlaintifftoloantheTrust, securedwhich
are“[paymentshusband, thatherand

law,6 the elementsVirginiaUnderreceivedwhenby Lenderreceiveddeemed
(1) aare:contractfor ofa claim breachofatNotein orthedesignatedlocationat the

posses-plaintiffs’ineitherdocuments...by RuleFederalsoto do4.Although permitted
knowledgehadplaintiffsofor whichsion10(c), at­has notPlaintiffProcedureCivilof

thisbringing Becausesuit.inand relied onherTrust toofDeedcopy theofatached
occa-misinterpreted onbeenhasstandardfilings. Rath­otherany heror ofComplaint
reli-plaintiff'ssion, that aherewe reiterateofto oneer, an exhibitascopy was attacheda

documentof aeffectterms andResp. the(Defs.' onReply Pl.’s ancefilings.Defendants’
necessarycomplaint is aTime, 2.) drafting thegener­In inEx.ExtensionMot.Defs.’

ofconsiderationmay to the court'scomplaint prerequisitetheal, toextrinsicmaterial
motion; mere12(b)(6) aon dismissalmotion the documenta Ruleonconsideredbenot

enough.is notpossession56a Ruleconverting it to ornoticewithoutdismissto
147,Inc.,Warner, F.3d282arethere Timebut v.summary judgment, Chambersmotion for

inCir.2002) (citations, alterations(2dSecondtheAsexceptions this rule. 152-53certain
omit­marksquotationinternaloriginal, andexplained:Circuit has

Corp. v.MiningBeckleyted); Newalsoany seeincludetodeemedcomplaint isThe
Am., 18Union, WorkersUnited Mineex-an Int’lit as oftoattachedinstrumentwritten

Cir.1994) (citing Cortec1161, (4th1164incor- F.3dor documentsany statementshibit or
42,L.P., 47-­F.2dHolding, 949where a v. SumIndus.Evenby reference.in itporated

Fund­reference, Cir.1991)); v. Shore(2d Miller Pac.by 48incorporatedis notdocument
(D.Md.­977, n. 1984F.Supp.2dit ing,consider 224may neverthelesscourtthe

R.ArthurWright and2002);heavily upon its A.5A Charlescomplaint reliesthewhere
CivilMiller, and Procedure:effect, the Practicedocu- Federalrenderswhichandterms

cases).ed.2004) (citing(3d7& n.complaint. § 1327integral thetoment
plaintiffthe[Gjenerally, harm tothe...

andby PlaintiffsignedPromissory NoteThe5.extraneousmaterialconsidersa courtwhen
they borrowedthatstatesher husbandthethatofthe noticecomplaint is lackto a

2.) Although Plain-(Deed$236,000. of TrustAccordingly,may be considered.material
it, will as-Iallegespecificallynottiff doestheof allnoticeplaintiff has actualwhere

of thedeciding the timethat atwithoutsumehaspapers andthe movant’sininformation
$244,663.79 havewouldpayment,allegedframing theinupon documentstheserelied

of thethe balancepay offtosufficienttranslating beenanecessity ofcomplaint the
loan.Rule12(b)(6) one underintomotionRule

a motiondissipated.... [0]nlargelyis56
beit "shallstates thatTrustThe Deed of6.dismiss, may documentsconsidera courtto
thelaw ofthelaw andbygoverned Federalorcomplaint as an exhibitto theattached

Property is located."which thereference, jurisdiction in... mattersbyitincorporated in
10.)(Deedtaken, of Trustormay bejudicial noticeof which
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duly executed and enforceable agreement; a check. Black’s (8thLaw Dictionary
(2) plaintiffsthe performance, ed.2004)or offers to (defining “draft”).the term
perform, in accordance with the ofterms The problem for Plaintiff is that she has

(3)contract;the the defendant’s breach or allegednot facts that would allow me to
failure to perform under agreement;the infer that her Bill of Exchange is a legiti-

(4)and actual damages bysustained the negotiablemate instrument; indeed, the
plaintiff that are recoverable under Virgi­ facts she alleges lead to oppositethe infer-
nia law. Carley Capital Group v. Newport ence.7 The details of Plaintiffs claim that
News, 709 1387, (E.D.Va.­F.Supp. 1396 the Bill of Exchange is a negotiable instru-
1989). Construing Plaintiffs Complaint ment largelyare impenetrable and nonsen-
liberally, it appears that she has alleged Nevertheless,sical. to the extent that
the existence of each of these elements. they are comprehensible, I will endeavor

to set forth a basic summary of majortheAs I explained, however, “a formulaic
points.recitation of the elements of a cause of

The foundation of Plaintiffsaction will claimnot do.” isTwombly, 127 atS.Ct.
equal parts legalrevisionist history1959. Instead, andPlaintiff allegemust
conspiracy theory. Supposedly,“enough prior tofacts to state a claim to relief that
the passage of the Fourteenthplausibleis Amend-face”;on its she must
ment, there were no citizens;U.S. in-“nudge[her] claims across the line from
stead, people were citizens only of theirconceivable plausible.”to Id. at 1974. It
individual states. Even after the passageis on pointthis that Plaintiffs claim must

theof Fourteenth Amendment, citi-fail U.S.because under the facts alleged, her
zenship remains optional. The federalclaim that tendering the Bill of Exchange
government, however, has tricked theamounted legitimateto performance of the
populace into becoming U.S. citizens bycontract highlyis implausible.
entering into “contracts” embodied in

This is not to say that Bills of Exchange such documents as birth certificates and
byare definition illegitimate. Their use as social security cards. With these con-

negotiable instruments appears to have tracts, an individual unwittingly creates a
been incommon the nineteenth and early (i.e.,fictitious entity citizen)the U.S. that

centuries;twentieth indeed, one of Joseph represents, but is separate from, the real
Story’s lesser-known works is his Com­ person.8 Through contracts,these indi-
mentaries on the Law Bills Exchangeof vidualsof also unknowingly pledge them-
(1843). The term also appears on occasion selves and their property, through their
in cases,modern usually in connection with newly created entities,fictitious as securi-
international See,transactions. e.g., Gath­ ty for the national indebt exchange for
ercrest Ltd. v. First Trust,Am. Bank & the benefits of citizenship. However, the
649 106,F.Supp. (M.D.Fla.1986).109-13 government cannot hold profitsthe it
Moreover, the term “bill of exchange” can makes from this use of its citizens and
simply be a synonym “draft,”for a such as their property in the general fund of the

7. partyNeither providedhas the Court awith 8. thickeningFurther plot,the the name of the
copy of the Bill Exchange. Therefore,of I entityfictitious person'sis the real name in

mybase conclusions on explanationPlaintiff's letters,all-capital which apparently explains
of its nature in her Complaint, as well whyas on names commonlyare written in all-capi-
severed documents filed with the Court on tal certificates,letters on birth driver’s licens-
which Plaintiff relied in es,bringing her suit. and governmentother documents.
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gov-remedy, thetheadvantage ofwould takesdoing sobecauseStatesUnited
theis inmoney, so itkeepcan theernmentprofitsthefraud, thatgivenconstitute

remedy bethethatinterestgovernment’sofownersthe actualbelong totechnically
Plaintiff,However, asone suchobscure.(i.e., realthebeing pledgedpropertythe

theimplementtois ableof andlearnswhoenti-fictitiousby therepresentedpeople
debt oweduse thesupposedlyremedy, canholdsTherefore, governmentties). the

herdischargetogovernmentby theherac- totrustsecret, individualinprofitsthe
Ex-ofBillswithpartiesto thirddebtscounts, for each citizen.one
ac-truston herthat are drawnchangethatunawareispopulacetheBecause

count.are actual-and suchcertificatesbirththeir
arduoustheundertookThus, Plaintiffthesegovernment,thewithly contracts

supposedtheimplementingofresult, processtheaAsare fraudulent.contracts
sometimesadherentsitsremedy, processatrea-forliablearegovernmentofficers of

consistedThis“redemption.”asrefer toremedy thatathey provideunlessson
Financingvarious UCCfilingofprimarilyiswhat sherecoverindividual toanallows

UCC3) with(Forms andUCC1Statementsin herheldprofitsthenamely,owed—
Michiganof bothof Statethe Secretarieshasaccount, governmentthewhichtrust

financing state-theseInVirginia.10andpropertyherandof herits usefrommade
theas bothherselfments, listsPlaintiff1933, theInmarkets.in the commercial

debtor, appar-hertheandpartyremedy securedajust suchprovidedgovernment
security in-aregisterbeing tointentthe ent192,9andResolutionJointHousewith

cre-entity wasthatfictitiousin(UCC) terest thepro-CodeCommercialUniform
and othercertificateby her birthatedimplementtopersonfor ameansthevides

(i.e., citi-the U.S.documentsgovernmentis awarenovirtually onethatThe factit.
FRANCES“MAUREENzenpartit allisto useremedy or howthisof

addition, mailedBRYANT”).11 PlaintiffInno onescheme—ifgovernment’stheof

Reso-promised. Thethandollarsofnumberhead­the192 bearsResolutionJoint9.House
obligationunderdebtorsthatlution intendedcoinsthetovalueuniforming, "To assure

tieddebtsnot have theirshouldStates,” pay dollarstoandUnitedof thecurrenciesand
money, butparticularvalue ofany fixedtorequiringessence, obligationsstates, thatin

meas-beobligations shouldtheir entirethatof coinparticular kindagold or"inpayment
ofnumberactualto the'by tiedanduredmoney theofinamountcurrency, in anoror

Id. atfor dollar.”dollarpromised,dollarsagainstthereby” aremeasuredStatesUnited
to doany hasof this258, What847.59 S.Ct.legalcurrency isU.S.and thatpolicy,public

governmentalremedy forsupposeda192, with73dRes.H.R.J.debts.for alltender
entirely unclear.iscited, fraudwithout(1933). has alsoPlaintiffCong.

v.N.Y.elaboration, Co.Guaranty Trust of
documentsothervarious847, filedalso247, Plaintiff83 10.Henwood, S.Ct.59U.S.307

thelikeMuchauthorities.E.) governmentwithIn Hen-­(1939). (Compl., Ex.1266L.Ed.
andhistoricalsupposedof theexplanationsJoint Resolutionwood, that theheldCourtthe

process,“redemption"for thelegal basesinprovisionaofthe enforcementforbade
obfuscating,usedocumentsof thesemostwasa debtpayment ofthatcontractscertain

fagadea oflanguage to createquasi-legalisticthethatguilders, andDutchinbe madeto
any actuallacksubstancelegitimacy but inthe FifthviolatenotdidResolutionJoint

258-59, in law.basisHenwood, U.S. at307Amendment.
explained thatalsoThe847. CourtS.Ct.59

captions ofoddexplains thedoubtResolution, nosought 11."Congress ThisJointthewith
which, expect-theabovefilings, inPlaintiff'swhichprovisionscontractualalloutlawto

PLAINTIFF,”BRYANT, she"MAUREENeddebtors, themselvesboundhaverequire who
"Maureen-FrancesiBryant,phrasethedollars, insertsgreaterapaytoStatespay Unitedto
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a copy aof “UCC3 claim” and the 176,original (2005);177-80 United States v.cf.
Bill of Exchange to the U.S. Secretary Williams,of 476 1368,F.Supp.2d 1372
the Treasury. After thereceiving signed (M.D.Fla.2007); Rasheed v. Comerica
certified mail receipt,return Bank,Plaintiff then No. 05-73668,Civ. 2005 WL
sent a copy of the Bill of Exchange 3592009,to (E.D.Mich.at *1 2, 2005);Nov.
Washington Mutual along “simplewith Ray Williams,v. No. CV-04-863-HU,
processing instructions so that the funds 2005 697041, *1-2, (D.Or.WL *5-6 Mar.
could be fed-wired to them by 24, 2005).the Trea- Furthermore, I judicialtake

(Secondsury.” ¶ 40.)Am. Compl. Ac- notice of the fact that Barton Buhtz,A.
cording Plaintiff,to “this transaction has whose theories and advice regarding “re-
already been approved by Treasury,” and demption” and Bills of Exchange were ex-
Washington Mutual’s failure to follow the plicitly relied upon by Plaintiff, was recent-
processing instructions “is onlythe reason ly convicted in Oregon, along with several
that [it] has not thereceived funding of the co-defendants, of criminal fraud charges
Bill (Id.)of Exchange.” related to the passing of Bills of Exchange.

Jury Verdict, Buhtz,United States v. No.Thus viewed in its entirety, Plaintiffs
(D.Or.1:05-CR-30047 5, 2007).Oct.claim Al­that her Bill of Exchange ais legiti­

though Plaintiffs belief in the legitimacy ofnegotiablemate instrument clearlyis non­
the so-called “redemption” process appearssense in almost every detail. Most impor­
genuine, and there is no suggestiontantly, thatallegedthe legal bases for her
she intended to defraudclaim, Washington Mutu­House Joint Resolution 192 and
al, she has nonetheless failed to “sufficient­Guaranty Co.Trust New v.York Hen­of
ly allege facts to allowwood, the Court to infer247,307 U.S. 847,59 S.Ct. 83 L.Ed.
that all ofelements ... [her](1939),1266 ofcause[ ]address nothing more than the
action exist.” Jordan v.U.S. Alternativemonetary Res.shift away from the gold
Corp., 332, (4th458 F.3d Cir.2006).344-45and providestandard absolutely no sup­
Specifically, Plaintiff has failed toport allegefor her position. Neither mentions
sufficient facts to allow me tonor infer thateven toalludes secret trust accounts, a

performedshe in accordance withremedy governmentalfor thefraud, Bills of
terms of the contract.Exchange, UCC,the anyor of the other

implausible elements of Plaintiffs claim. As an alternative to her argument
short,In legalthe authorities Plaintiff that the Bill of Exchange was a valid form

cites and the facts allegesshe suggest that payment,of Plaintiff argues that “[a]ccord-­
she did not payment,tender but rather inga to Law,Commercial if a payment is
worthless piece of paper. Other courts not going to be honored it must be re­
addressing claims nearly identical to Plain­ turned within (Second72 hours.” Am.
tiffs have found likewise. Bank, ¶See 7.)U.S. Compl. Because “Washington Mutual
N.A. v. Phillips, 366 593,Ill.App.3d 304 DID NOT RETURN paymentthe as dis­

130,Ill.Dec. 852 380,N.E.2d (2006);381-82 honored within hours,72 in accordance
v.McElroy Chase Manhattan Mortg. with law,commercial paymentthe was

Corp., 134 Cal.App.4th 388, 36 Cal.Rptr.3d ¶(Id. 28.)considered honored.” In sup-

woman,lawful neutral intervening third par- sumably, Plaintiff suggestintends to that her
ty.” Plaintiff adds in her Complaint that fictional citizen plaintifftheis in this action
"Maureen-Frances:Bryant has a perfected se- and that the real Bryant,Maureen the sup-
curity interest in MAUREEN FRANCES posed party,secured merelyis intervening on

(Second ¶BRYANT.” 3.)Compl.Am. Pre- the fiction's behalf.
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orintentionalwasconductwrongdoer’s“Su-citesPlaintiffproposition,of thisport
or2) outrageousreckless; wasthe conductv.HALLENBECKrulingCourtpreme

3) connec-a causalintolerable; wasthererefer-(id. ¶7), presumablyLIEMERT”
andLeimert, wrongdoer’s conductU.S. the295 betweenv. tionHallenbeckring to

4)(1935). distress; and687, resultingL.Ed. 1389 emotional79116, the55 S.Ct.
au-legalto was se-distresscitations resultingother emotionalPlaintiffs theLike

68,ab-provides Grisham,however, 273 639Hallenbeck Va.v.thority, Almyvere.”
position.Plaintiffs (2007) v.(citingfor Womacksupport 182,nosolutely 186S.E.2d

heldCourtHallenbeck, Supreme 145,the 338, 210 S.E.2d 148In 215 Va.Eldridge,
final, irrevocablehad madea bank fore-that one’s homehaving(1974)). Although

other bankstochecks twoof five andpayment undoubtedly stressfulisuponclosed
wasit dishon-thatnoticefailing to giveby failed tohasPlaintifftaxing,emotionally

time allowedthewithinthe checksoring tomeallowfacts thatsufficiently allege
clearinghousebankingtherules ofby the anof intentionalall elementsthatinfer

atId.belonged.the banksoftwoto which exist.claimdistressof emotionalinfliction
isif HallenbeckEven122, 687.55 S.Ct.

thelaw, questionable,12iswhichvalidstill alleges do notFirst, factsthe she
adishonoringnothing aboutsayscase that Defendantsanto inferencerisegive

individualanfrompaymentmortgage causing Plaintiffofthe intentwithacted
forrule72-hoursupposedaordebtor theyor thatdistressemotionalsevere

instru-negotiablereturning a dishonored actionstheirhave knownshouldorknew
in Hal-lawIndeed, governingthement. distress.emotionalher severecausewould

ofthe rulesto have beenappearslenbeck Virgi­Furthermore, a underclaimto state
clearinghouse,bankingparticularthe “sobemustconductlaw, allegedthenia

seven-effectinthey are stillwhich, even if character, extreme inand soinoutrageous
later, certainly inapplica-areyearsty-two boundspossiblebeyond allgotodegree, as

situation.to Plaintiffsble as atro­regardedto bedecency, andof
reasons,foregoingThus, of thefor all in civilizedaintolerablecious, utterlyand

bemustComplaintPlaintiffsOne ofCount (citations omit­at 187community.” Id.
upona claimto statefailingfordismissed is com­ted). alleged conductDefendants’

granted.berelief canwhich typicallyof activitiestheof sortsprised
(SeeIntentional SecondTwo:Count foreclosure.with aassociatedInfliction

Distress 41-45.)¶¶ Defen­Emotional thatGivenCompl.Am.of
to forecloserightstheirwithindants wereCom­PlaintiffsTwo ofCount

did notshebecausehomeon Plaintiffssur­actionsthat Defendants’allegesplaint
doesconductthispayment,tender validin­theconstitutethe foreclosurerounding

outra-­oflevelrequisiteto therisenotdistress.emotionalofinflictiontentional
Two ofCountAccordingly,geousness.has fourlaw, tort“th[is]VirginiaUnder

forbe dismissedmustComplaint1) Plaintiffstheproved:must bethatelements

decisions"[e]venproposition thattheport ofyears sinceseventy-twoNotably, thein12.
reportedSupreme Courtdecided, Statesin of the Unitedhas been citeditwasHallenbeck

obscurityintocase, can recedeonly opinionthe basicfor a fullthen withandexactly one
J. MootzReserve Francisbeing“Federal cited.”that everproposition withoutfactual

Deconstructingclearinghous­ theof III,members Legalhave been ClassicsBanks After
Bank, 977,287Cmty. n.Canon,First Ntn’l 994 58v.NBT Bankes.” N.C. L.Rev.Legal 72

Indeed,564, (M.D.Pa.2003).F.Supp.2d 570 (1994).
sup-inHallenbeckcitesarticlereviewa law
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failing to uponstate a claim which relief title,”defines “document of and UCC 1-
granted.can be 103 describes the UCC’s “underlying pur-

poses policies.”and Va.Code Ann.
Count Three: Conspiracy 8.1A-204,§§ -201(16), -103. None of

provisionsthese suggests that failure toThe final count of Plaintiffs Com­
respond to an “Affidavit of Truth” withinplaint alleges a Theconspiracy. alleged

daysten anconstitutes admission that es-conspiracy toappears be based on Defen­
tops one from later disputing the asser-dants’ overall course of conduct in pro­
tions in the Indeed,affidavit. they do notceeding with the process.foreclosure In
even suggest that Defendants anyhad le-particular, Plaintiff identifies Defendants’
gal obligation to respond to Plaintiffs affi-failure to respond to any of the numerous

all,davits at or that Plaintiff can createso-called “Affidavits of Truth” that Plain­
such an obligation simply by instating atiff sent them in contesting the foreclo­
document that the obligation exists andpriorsure filingto the instant lawsuit.
then having the document notarized.These affidavits state Plaintiffs version of

various events leading to the foreclosure, Moreover, even if Defendants did have
including explanationsher of why the an obligation respondto to Plaintiffs “Affi-
foreclosure unlawful,was supposedly and Truth,”davits of Plaintiff offers expla-no
conclude with the following: nation of how their failure to do givesso

(10)Each respondent has ten rise to adays legally cognizablein claim of “con-
which to rebut this point-for- spiracy.”affidavit The same is true of the other
point, receiptfrom affidavit,of this allegedUCC actions of Defendants listed under
1-204. A lack of response from each Plaintiffs conspiracy Therefore,count.
respondent means assent to this Countaffida- Three of ComplaintPlaintiffs must
vit fault, 1-201(16)and a UCC beexists fordismissed failing to state a claim
creating fraud through uponmaterial misrep- which relief can granted.be
resentation which forms,vitiates all con-
tracts, agreements, etc. express or im- CONCLUSION
plied, from the beginning, UCC 1-103. For the reasons,foregoing Defendants’

(Second ¶ 20.)Am. Compl. Amended Motion to Dismiss Plaintiffs
Second Amended Complaint will beBecause Defendants did not respond to
GRANTED in an Order accompanying thisany affidavits,of her arguesPlaintiff that
Memorandum Opinion.they are estoppednow from disputing the

truth of her claims.13 Yet Plaintiffs cita- Before concluding, however, I wish to
tions for this proposition are, best,at only offer aPlaintiff ofword caution (though, to
tangentially related to her estoppel clear,claim be I did not consider any of the
and providecertainly no support for it. following in deciding grantto Defendants’
As enacted Virginia,in motion).UCC 1-204 states Plaintiff has indicated that she
the conditions under which persona gives has attempted payto other debts with
value for rights acquired, 1-201(16)UCC Bills of Exchange and has also alluded to a

13. Plaintiff asserts that the byCourt is bound these "maxims" not related to unrebutted affi-
variety law,”a of "maxims of such as "An maydavits generally legal princi-reflect valid

unrebutted affidavit stands as truth in com- ples, authorityPlaintiff offers no for the prop-
merce,” and "An unrebutted affidavit be- anyosition that of them have the force of

judgmentcomes the (Secondin commerce.” binding law.
¶¶Compl. 59-64.)Am. Although some of
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and in-bogusistheir usetheory behindquestionablesimilarlyarethat therebelief
comprehensible.”).pay-may avoidpersonaby whichmeans

I cautionedtax. Asincomefederaling the byunconvincedremainsIf Plaintiff
frequent-peopleargument,at oralPlaintiff sources, perhapsthengovernmentthese

thesepursuingforinup prisonly end own state-Buhtz’sconsider Mr.shouldshe
Ore-inThe convictionsof schemes.sorts attorney, to thements, histhroughmade
who,co-defendants,Buhtz’sBartongon of Ore-ofthe DistrictCourt forDistrictU.S.

Mr. Buhtz’sPlaintiff, followedjust like following his conviction:gon
shouldExchange,Bills ofregardingadvice • exchange [onofthe“None of bills

isPlaintiffthatabundantly clearmake boregave advice]BuhtzMr.which
with fire.playing succeeding. Mr.likelihoodany of

witness, Dr. Walk-expertownBuhtz’sassur-Buhtz’son Mr.relyingofInstead
Todd, in thatessenceF. testifiederover-will beconvictionthat hisances

todoomedexchangeof werethe billsrely onwise tobeturned,14 wouldPlaintiff
Trust Accounts doUCCfail becauseComp-theofthe Officeofthe statements ”not exist.De-the U.S.Currency andof thetroller

AlertTreasury. See OCCtheofpartment inevitably• the bankwhen“If and
2007,5, http://www.occ.2007-55, Sept. coconspirator’s][onehonorfailed to

(describ-treas.gov/ftp/alert/2007-55.html coconspiratorexchange, [thebill of
‘trust ac-a nonexistentofuseing notsimply“[t]he wouldbill]thewho received

nameperson’saheld insupposedly iscount’ whichproperty,to hertitletransfer
”of theDepartmentStatesat the United happened.whatexactly

the federalofpartotheror someTreasury • andLatanyatestimony Wilsonof“The
pro-of “fraudulentas one thegovernment” [sic]thatwasDouglas theDelores

debt”); OCC... ‘eliminate’tousedcesses ofof thousandstensIRS receives
2003,1,2003-12, availableOctoberAlert annually anddocumentstypes ofthese

http://www.occ.treas.gov/altlst03.htmat ofmostautomatically disposes of
orinstrumentssuchhowof(“Regardless exchange had abso-This bill ofthem.

of Ex-a Bill[e.g.,are titleddocuments honoredbeingeverno chancelutely of
worthless, nohavethey are...change] by the IRS....”

throughpayableare notvalidity, andlegal
• Treasurer]CountyCoos“Though [theSecretaryTreasury, theStatesthe United

ofvolumethe samedeal withdoes nottheofComptrollerTreasury, theof the
IRS, theas theexchangeofbillsor statefederalany otherCurrency, or

bewoulda documentthat suchchance2003,5,2003-7, MayAlertagency.”); OCC
equal-taxes wasdischargetohonoredhttp://www.occ.treas.gov/altlstatavailable ”ly remote—zero.of(same); Bogus Sight Drafts/Bills03.htm

ofhistory• longahashttp:// Buhtz]Treasury, “[Mr.theonExchange Drawn
howmatternohelptrying people,towww.treasurydirect.gov/instit/statreg/

may haveattempts(last hismisguidedvis-fraud/fraud_bogussightdraft.htm
many oth-[L]ikethis case....2007) been inof18, (“Drawing [BillsDec.ited

hopeless,into aers, was drawnhefraudu-Treasury isthe U.S.Exchange] on
”dream.unrealisticThelaw.of federaland a violationlent

Buhtz,Order, No. 1:05-­v.United Statestal.recently deniedcourtOregon district14. The
2007).17,(D.Or. Dec.CR-30047acquit-judgment ofafor29his Rule motion
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Buhtz’s SentencingDefendant Memoran-
10-11, 13,dum at Buhtz,United States v. HUMANA INSURANCE COMPANY

(D.Or.No. 2007)1:05-CR30047 14,Dec. v.
added).(emphasis

Jerry LeBLANC,Luke et al.
Thus, appearsit that since his convic-

United CompanyHealthcare Insurancetion, Mr. Buhtz has disavowed the so-
called “redemption” process and its attend- v.
ant use of worthless ofBills Exchange. I

Honorable Blanco,Kathleen Theencourage Plaintiff to do likewise.
Governor of the ofState

It is so ORDERED. Louisiana.

Civil 07-594,Action Nos. 07-532.The Clerk of the Court is hereby direct-
ed to a copysend certified of this Memo- United Court,States District
randum Opinion to all counsel of record. M.D. Louisiana.

31,Oct. 2007.
ORDER

For the reasons set forth in the Memo-
randum Opinion accompanying this Order:

1) Defendants’ Amended Motion to
Dismiss Plaintiffs Second Amended

(docketComplaint 43)entry no. here-is
by GRANTED,1

2) Plaintiffs claims are hereby DIS-
MISSED PREJUDICE,WITH and

3) the Clerk of the Court is hereby
directed to STRIKE this case from the
Court’s docket.

It is so ORDERED.

The Clerk of the Court herebyis direct-
ed to send a copycertified of this Order to
all counsel of record.

1. previousDefendants’ motions to dismiss DENIED AS MOOT.
(docket 8,entry 18, 42)nos. and herebyare


