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exempt from FLSA coverage as ‘teach-
ers.”

The ordinary meaning of the term “edu-
cational institution” is “school.” National
Security Archive v. Department of De-
Jfense, 880 F.2d 13881, 1383 (D.C.Cir.1989)
(interpreting the Freedom of Information
Act). The Lorton Correctional Facility it-
self is not a school, but the Office of Edu-
cational Services, Lorton, within the De-
partment of Corrections, which employs
the Lorton teachers at issue here, is essen-
tially a school, as the undisputed facts dem-
onstrate. Under the Office of Educational
Services are the Educational Program at
the Central Facility at Lorton and the Edu-
cational Program at the Youth Center I
Facility at Lorton, each of which is headed
by a person with the title of “principal.”
Teachers in the programs must be certified
by D.C. Public Schools in order to qualify
for teaching positions. The Lorton teach-
ers conduct formal classes of instruction in
Basic Adult Education. Subjects include
English, reading, mathematics, social sci-
ences, natural sciences, art, home econom-
ics and physical education. They also
serve as counselors, helping inmates ad-
dress academic and personal problems.
They are full-time professional educators,
as opposed to, for example, corporate com-
puter operators who spend part of their
time “teaching” other employees how to
use office computers. Moreover, plaintiffs
do not suggest that the teaching under-
taken by the Lorton teachers is not the
central purpose of the Lorton educational
programs. Plaintiffs point out that the
Department of Corrections does not grant
any educational degrees, but the Court
does not find this factor fatal to a determi-
nation that the educational programs at
Lorton constitute an educational institu-
tion, or school? Therefore, the Depart-
ment of Corrections teachers are ‘“teach-
ers” within the meaning of the regulations

3. It appears to be plaintiffs’ position that Lorton
teachers must fit the definition of “teachers” to
be exempted as “professionals,” because, unlike
teachers, non-teacher professionals must be
paid on a “salary basis” or on a fee-per-job basis
to be exempt from FLSA coverage. See 29
C.F.R. §§ 541.3, 541.311-315. Plaintiffs suggest,
without documentation, that Lorton teachers,
like Lorton foremen, are not paid on a salary

and are thus “professionals” within the
meaning of the FLSA and, accordingly, are
exempt from FLSA overtime provisions.

An appropriate order accompanies this
memorandum.

ORDER

For the reasons set forth in the Court’s
memorandum filed herewith and it appear-
ing that there are no genuine issues of
material fact, partial summary judgment is
granted to the plaintiffs as to “foremen,”
and partial summary judgment is granted
to the defendants as to “teachers.” For
the purposes of these aspects of the vari-
ous claims still pending, District of Colum-
bia Department of Corrections “foremen”
are not exempted from the coverage of the
Fair Labor Standards Act as “executives,”
and Department of Corrections “teachers”
are exempted from the coverage of the
Fair Labor Standards Act as “profession-

als.”
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basis and that D’Camera, discussed above, con-
trols. Plaintiffs assert that Lorton teachers may
be docked for absences, but they do not say
whether the teachers can be docked for absenc-
es of less than one day. The Court need not
address this factual question because it con-
cludes that Lorton teachers work in an “edu-
cational institution” and thus are FLSA “teach-
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ORDER
REVERCOMB, District Judge.

This matter is before the Court pursuant
to Third-party Defendant’s motion for Sum-
mary Judgment and Defendant and Third-
party Plaintiff’s Cross-motion for Partial
Summary Judgment.

There are no genuine issues as to any
material facts that underlie the Parties’
motions. See Celotex Corp. v. Catrett, 477
U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). Plaintiff, Sergio Stiglich, sued De-
fendant, Tracks, D.C., Inc. (Tracks), a
dance club, alleging that Tracks was negli-
gent in failing to hire sufficient security
personnel to prevent or stop an assault
against Plaintiff by an unidentified patron
of the club. Tracks then filed its third-par-
ty complaint against Essex Insurance Co.
(Essex) to compel Essex to defend and in-
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demnify Tracks under its liability insurance
policy.

Essex contends that under the unambig-
uous terms of the insurance coverage poli-
cy it is entitled to a judgment as a matter
of law that it is not obligated to defend or
indemnify Tracks. This Court finds that
the terms of the insurance policy could not
be any more clear in providing that Plain-
tiff’s claim against Tracks is precisely the
type of claim that Essex is excluded from
defending or indemnifying.

The language in the policy giving rise to
Essex’ duties provides:
The Company will pay on behalf of the
insured all sums which the insured shall
become legally obligated to pay as dam-
ages because of [ ] ... bodily injury ...
to which this insurance applies, caused
by an occurrence and arising out of the
ownership, maintenance or use of the
insured premises and all operations nec-
essary or incidental thereto, and the com-
pany shall have the right and duty to
defend any suit against the insured seek-
ing damages on account of such bodily
injury ...
Tracks argues that based on this language
Essex has a duty to defend and indemnify
Tracks for Plaintiff’s negligence claims.
However, the policy contains two pertinent
exclusions which are dispositive of this
matter. The first exclusion labeled As-
sault and Battery Exclusion provides:

It is agreed that the insurance does not
apply to bodily injury or property dam-
age arising out of the assault and bat-
tery or out of any act or omission in
connection with the prevention or sup-
pression of such acts, whether caused by
or at the instigation or direction of the
insured, his employees, patrons, or any
other person.

The second exclusion labeled HIRING/SU-
PERVISION EXCLUSION provides:

It is understood and agreed that claims,
accusations or charges of negligent hir-
ing, placement, training or supervision
arising from actual or alleged assault or
battery are not covered and no duty to
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defend any insured from such claims,
accusations or charges is provided.

The obligation of a liability insurance
company under a policy provision requiring
it to defend an action brought against the
insured by a third party is determined by
the allegations of the complaint in such
action. Continental Cas. Co. v. Cole, 809
F.2d 891, 895 (D.C.Cir.1987); Sherman v.
Ambassador Ins. Co., 670 F.2d 251, 259
(D.C.Cir.1981). “[IIf the complaint alleges
a liability not within the coverage of the
policy, the insurance company is not re-
quired to defend.” S. Freedman & Sons,
Inc. v. Hartford Fire Ins. Co., 396 A.2d
195, 197 (D.C.1978).

Tracks contends that Plaintiff’s claim is
not excluded by the Assault and Battery
Exclusion because the claim is in essence
one of negligence arising out of Track’s
failure to provide adequate supervision and
security in the club and not the assault
which resulted from Track’s alleged negli-
gence. However, the terms of the policy
clearly provide that the policy does not
apply “to bodily injury or property damage
arising out of assault and battery or out of
any act or omission in connection with
the prevention or suppression of such
acts.” Track’s alleged failure to hire suffi-
cient security is precisely an “act or omis-
sion” which could have prevented or sup-
pressed the assault in this case. Indeed,
Plaintiff’s complaint states that his injuries
are “a direct and proximate result of the
Defendant’s negligence.” If Plaintiff con-
tended otherwise, that Track’s failure to
hire enough security would not have pre-
vented or suppressed the assault, then
Plaintiff obviously would not have a negli-
gence claim because of a failure to demon-
strate causation between Track’s alleged
negligence and his injury resulting there-
from. See Terra Nova Ins. Co., Lid. v.
Thee Kandy Store, Inc., 679 F.Supp. 476,
478 (E.D.Pa.1988) (Court ruled that allega-
tions of negligence in preventing an assault
and battery were “not sufficient to avoid a
properly executed assault and battery ex-
clusion. Regardless of the language of the
allegations, the original cause of the harm
arose from an alleged assault and bat-
tery.”); St. Paul Surplus Lines Ins. Co. ».
1401 Dizon’s, Inc., 582 F.Supp. 865 (E.D.
Pa.1984).

Similarly, to the extent that Plaintiff’s
claims suggest negligent training or super-
vision of Tracks’ personnel who failed to
prevent or stop the assault, the Hiring/Su-
pervision Exclusion explicitly bars cover-
age.

Tracks further contends that this Court
should not grant summary judgment to
Essex on the issue of indemnification be-
cause it would be premature to make this
determination before any evidence of
Track’s alleged liability is heard. Salus
Corp. v. Continental Cas. Co., 478 A.2d
1067 (D.C.1984); S. Freedman & Sons,
Inc. v. Hartford Fire Ins. Co., 396 A.2d
195. However, even accepting all of Plain-
tiff’s allegations as true and assuming lia-
bility against Tracks, see Sherman v. Am-
bassador Ins. Co., 670 F.2d 251, 259 (D.C.
Cir.1981), the terms of the policy expressly
and inclusively provide that the policy will
not apply to “any act or omission in con-
nection with the prevention or suppression”
of an assault and battery.

Accordingly, it is hereby

ORDERED, that the Motion for Summa-
ry Judgment of Third-party Defendant be
and the same hereby is GRANTED; and it
is further

ORDERED that the Motion of Third-par-
ty Plaintiff for Partial Summary Judgment
be and the same hereby is DENIED.
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