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AUTOMOBILE INSURANCEFARM MUTUALS01A0982. STATE
v. MABRY et al.COMPANY

114)(556 SE2d

Benham, Justice.
“Plaintiffs”)(hereinafter broughtcollectively,Two policyholders1

Farmagainstrelief Stateaction for anddamages injunctivean
(hereinafter Farm”).“StateCompanyMutual Automobile Insurance

their com-“Breach Contract” sections ofin the ofPlaintiffs asserted
damage claims andphysicalmadethey first-partythat hadplaint

to them of the covered lossespay parthad failedthat State Farm
bycovered theirtheyThe of loss wasallegedsustained. elementthey

or was thepay,Farm did not tell them aboutand that Statepolicies,
fact physi-caused the of thebyin value of their vehiclesdiminution

the Plain-complaint,In the Relief” section ofdamage. “Equitablecal
obli-Farm, of its contractualknowledgeasserted that State withtiffs

to avoid those hadobligations,to a schemegations, pursuantand
inhandlinga the diminution valueto forprocedurefailed establish

that cover-claims, failed to inform its ofpolicyholderselement of had
soughtThe Plaintiffs anand had failed to Plaintiffs’ claims.age, pay

the orcoverageto insureds of tonotifyorder State Farmrequiring
claims,in anda for diminution valueimplement procedure handling

in in first-honor to diminution valueobligation payto its contractual
bypresented policyholders. Finally,claims itsparty physical damage

of at least two classes ofcomplaint sought plaintiffs,the certification
all or of State Farm whoone of former current insuredsconsisting

years,in the sixdamage pastclaimspresented first-party physical
ofClass,” presentthe of Contract and one consisting“Breach

insureds, filedRelief Class.” After State Farm an“Equitablethe
in the trial court issuedparties engaged discovery,answer and the

for relief con-certifying declaratory injunctiveorder a class andan
issued inpoliciesof all current insureds under State Farmsisting

and further the trialGeorgia. Following hearing discovery,another
declaringan in 2000 that the lawcourt entered order December of

physical damagethat State Farm itsGeorgia requires pay first-party
sustain;in their thatanyclaimants for diminution value cars State

Farm, loss,a claim determineonce an insured evaluate the toreports
value;in and thatwhether the vehicle has sustained diminution

andFarm, adjustment repair process,State at the conclusion of the
diminution it,in and orpresence pay denyeither affirm the of value

alsoof in That order included anpresencethe diminution value.
first-partywhich State Farm was ordered to evaluateinjunction by

in an“by appropriateclaims for diminution valuephysical damage

1 plaintiff.subsequentlypolicyholder representativeas aA third was added



499

methodology procedure,” pay denyand it or it;and either offer to to
catalog, any necessarycollect, and maintain information to make a

reportvalue;indetermination of diminution and to to the trial court
complies appealthe manner in which it with the order. This is from

certifying granting declaratoryorder thethe class and the order and
injunctive relief to Plaintiffs.

1. We toturn first State Farm’s contention thethat certification
plaintiffs declaratory injunctiveaof class of for and relief was

improper. Specifically, State Farm asserts that of thebifurcation
declaratory injunctive damagesaclass into and relief and aclass

improper, trial,class was that there no forare common issues and
predominate.that individual issues

Georgia’s statute, §While 9-11-23,class action OCGA does not
by provideits terms for bifurcation classes in actionof a class as does

(c) (4), appellate GeorgiaFederal Rule 23 the courts of have relied on
construingthe federal rules when our statute. See MotorFord Credit

(332 345) (1985)App. (notingLondon, 33,Co. v. Ga.175 35 SE2d
adoption requirementfrom federal rules of of ofcertification class
action). Although unnecessarythis inCourt found it Tanner v.

(326 218) (1985),Brasher, 41,254 n. 5Ga. SE2d whetherto decide to
precedent permitting splitting certify­federalfollow the inof issues

ing Appeals suggestedaction,class the Court of in Trend Star Conti­
(469 750) (1996),App.Branham, 781,v. 2nental 220 Ga. n. SE2d

certify respecta trialthat court could a class with countsto some of a
complaint agree suggestionand not as to others. withWe that for

complaintsreasons which State otheranswer Farm’s about the certi­
commonality rightsfication of a in thisclass case: of and issues. The

declaratory injunctiveissues for the inand relief this caseclass are
Georgia applied requireslaw, issue,whether as theto contract at

presented physicalfirst-partyinsurers to withassess vehicles dam­
ages payand, it;claims in if found, and, so,for diminution value if

sought obligation.whether State Farm has to thatavoid Those issues
byare common to all members of court,the class certified the trial all

policyholders. questionswhomof are “Common of law and fact
predominate, broughtcase,as in the instant when action is on behalf

purchasers agreementsof of source,from a common the character of
right sought common,the beto enforced is and common relief is

(216sought. [Cit.]” App.Avant, 952,Sta-Power Indus. v. 134 Ga. 954
897) (1975). contraryThus,SE2d to State Farm’s assertion on

appeal, there class,are issues for trial common to the ofmembers the
predominate any By certify­and those issues over individual issues.

onlying plaintiffs declaratory injunctivea relief,class of for and the
possess qualificationscourt thattrial ensured the class would the of

proper plaintiffa class.
appellate“On review aof a trial court’s decision on motion to cer-
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refusingcertifyingthe in orjudgea discretion of trialclass, ‘thetify
notin all cases whererespectedis to becertifyto a class action

(2) (418317 SE2dCounty, 262 Ga.DouglasJones v.[Cit.]”abused.’
19) (1992). in decisionthe trial court’sappearsNo abuse of discretion

in this case.certify plaintiffto a class
the trialState Farm’s contentions that2. We consider next

Georgiaofin on the theinfringe expertisecourt’s this caserulings
Commissioner; hasthat the Insurance CommissionerInsurance

the here and the courts shouldover issuesjurisdictionexclusive
wereCommissioner; that Plaintiffsdefer to the Insurance and

suit. Statefilingexhaust remedies beforerequired to administrative
handling proce-claimsimposition specificFarm that the ofargues

chargedthe Commissioner isdures was because Insuranceimproper
factu-argumentThat ishandling procedures.with claimsregulating

specificdid claimsimposesince the trial court’s order notally faulty
totrial order State Farmhandling requiredThe court’sprocedures.

of in value in its standard assess-include an evaluation diminution
other of andjust damage,ment of as it evaluates elementsdamages,

Thus, the court’smethodology doingto for so. trialadopt a suitable
onlyhandlingclaimsany procedure,order did not mandate certain

its in with itsactually handlingthat State Farm start claims accord
contract, to some of loss. Sincerefusingwithout consider elements

do that Farm has violatedrequire proofPlaintiffs’ claims not State
Code, is no in the Insur-jurisdictionthe Insurance there exclusive

to therequirementance Commissioner and no that the courts defer
in PrincipalInsurance Commissioner this case. v. Mut. LifeGriffeth

(533 126)Co., (2000); Indent.Ins. 243 Ga. 618 SE2d ProvidentApp.
892) (1998).(506403James,Ins. v. 234 Ga. SE2dApp.Co.Life

invoked,Where, here, no hasprocedureas administrative been
Griffeth,is required.exhaustion of administrative remedies not See

(516 522)(2)Tiller,Cos. v. 271 SE2dCerulean Ga. 65supra. Compare
(1999). rejectionwas no in trial court’s ofAccordingly, there error the

or of thearguments regarding jurisdiction expertiseState Farm’s the
Insurance Commissioner.

declaratory3. the isjudgmentState Farm contends trial court’s
First, it isdeclaratoryinfected with two errors. thatargues judgment

are no theinappropriate necessitatingbecause there circumstances
trialrespecttrial court’s with to Plaintiffs’ future acts. Theguidance

(b)incourt relied on the OCGA 9-4-2 a decla-provision permitting§
of ends ofrights required by justice.ration when the

State,this under[T]he [OCGAcourts ofrespective superior
(b)], by9-4-2 to determine and settlepowerhave declara-§

tion of a nature where itany justiciable controversy civil
that of thatappears requireto the court the ends justice
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guidancesuch should be made for the and ofprotection the
when apetitioner, and such declaration will the peti-relieve

tioner from anduncertainty insecurity respectwith to his
status,rights, and relations.legal

(3)Calvary Independent CityChurch v.Baptist Rome, 208 Ga. 312of
(66 726) (1951).SE2d This Court has that of a declaratoryheld use
judgment byaction insureds to determine the ofscope policy provi­

is in withkeepingsions the ofpurpose Judgmentthe ActDeclaratory
(OCGA 9-4-1 seq.), i.e.,et to settle§ and afford relief from uncer­

andtainty insecurity respect status,with to andrights, legalother
(2)relations. v. Co.,Atlantic Wood Indus. Ins. 258Argonaut Ga. 800

(375 221) (1989). Shuman,SE2d inholdingThe Allstate Ins. Co. v.
(293 868)(6)(4),Ga. App. (1982),163 313 SE2d bycited the trial

incourt the declaratory judgment portion of the order on isappeal,
pertinent to the present case:

The issue certainlyis unsettled at the present time and res-
olution of issue certainlythe is of manifest toimportance the

(as well as theparties industryinsurance in asgeneral,
out)...amici pointcuriae so . .vigorously The issue at bar is

a lawquestion onlyof and therefore can bybe decided a
Acourt of triallaw. would serve no useful becausepurpose

the issue is legal. Moreover, issue,it is anpurely important
one that to Therefore,needs be decided. we hold that the
ends of thatjustice require the court below render the
declaratory judgment for.prayed

Second, FarmState contends that the trial court erred in enter-
ing declaratory judgment affordingwithout juryState Farm the trial
it demanded. A trial injury properis a declaratory judgment action

a“[w]hen declaration of or theright granting of further relief based
thethereon involves determination of of byissues fact triable a jury

Where, however,and trial is not . . .”jury waived. OCGA 9-4-6. a§
facts,setsparty forth no at trialdisputed appeal,either or on which

required submission to a there is error injury, proceedingno without
(4) (540Columbus,a jury. Aponte Cityv. 246 App.Ga. 646 SE2dof

617) (2000). In request jury trial,its for State onlyFarm identified
areas astwo to which it contended was a dispute:there factual State

Farm’s in in business,motivation the manner which it does and
whether State Farm has inobligationbreached its to pay diminution

to any persons.value The trial court’s specific findingorder makes no
issues,on either of those and State Farm has not on appealidentified

any finding of fact as to which there awas conflict in the evidence
there,which would require submission to a nojury. Accordingly, was
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jurygrant trial. Id.to Farm atrial refusal Stateerror in the court’s
scopepresent ofin the case concerns theThe basic conflict4.

compensate policyholderspromise its fortoState Farm’s contractual
damage providescoverage policiesphysical in itsThetheir losses.

anyyour“pay car,”loss minus deductible.Farm for tothat State will
liabilitylimitingprovisionpolicy toFarm’s thea StateThe contains

repairofof vehicle or the cost orof the actual cash value thelower
rightgivingprovisionreplacement, Farm to settle atheand a State

payingby paying up of or “tothe cash value the cartoloss actual
quality.”propertyreplace partrepair likeor with kind andtheor

anyrequires policyholder payprovision that for “better-theThat also
resulting repair replacement.orfromment”

duty policies,under itsPlaintiffs contend that State Farm’s
by policyholder,physical damage reported isis a tolosswhen a

payevery by policy toloss the and forelement of that coveredassess
they contend, the differenceloss, which,measure of isthe entire the

prior the loss its value afterthe of the vehicle to andbetween value
question paying policyholderthe thethe loss. There is no that
pre-loss value, which wouldof the vehicle’s actual cash beamount

loss,the vehicle is a total satisfies Statethe result of a decision that
duty policy.The conflict central to this case arisesFarm’s under the

lossFarm that the vehicle is not a total andwhen State determines
everyoption repair. in almostits to Plaintiffs assert thatexercises

damagedcase, in a event will suffera vehicle that has been covered
regardless repairsefficacyvalue,diminution in of the of thesome

policyholder forundertaken, and State Farm is liable to the thethat
diminutionthat inamount of value.

questions onlyhowever,asserts,Farm value ariseState that of
repairsas or cannotwhen the vehicle is assessed a total loss when

appearancepre-loss inthe to its condition terms ofreturn vehicle
damage repaired,physical properlyand function. When has been

objectivelycontends, is noState Farm there discernible diminution
loss,if such a it realizedvalue,in and there were would not be until

any dutyFarm assess vehi-the vehicle was sold. State also denies to
specificallythe makes acles for diminution in value unless insured

originalseparate loss,claim, from the claim of that the vehicle has
physicalthough damage repaired.iteven the to waslost value

following ques-presented, therefore,The trial court with thewas
declaratory judgment portionin of this whether thetions the case:

damage resulting by policyphysical an event thefact of from covered
repairs pre-lossvehicle,value even if itreduces the of a return to con-

policiesappearance function; so,of and if thedition in terms whether
by obligate compensate policyholdersit forissued State Farm to its

permit discharge responsibilityit to its undervalue,that loss of or
by repairs pre-losspolicy making that the vehicle to condi-the return
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function; if Farm is obli-in and and Stateappearancetion terms of
value,in whether it isfor diminutionpolicyholdersto itsgated pay

the ofalongof loss with elementsto assess that elementrequired
ofmakes a claim loss.policyholder generalwhen aphysical damage

evenwhether diminution in value occursquestion,The first
trialis one of fact. Theproperly repaired,isphysical damagewhen

in indiminution value lossthat there is a for apotentialcourt found
in value can occur evenloss,of and that diminutionevery event

findings,In of those thesupporta vehicle is repaired properly.when
Farmby Stateproduceddocumentsprimarily upontrial court relied

of Farm’s witnesses.testimonyand the Statediscovery uponduring
there is a com-acknowledgedFarm thatThe documents from State

itsimplyvehicle is worth less becausemon that a wreckedperception
potentialState Farm testified that abeen wrecked. Witnesses forhas

thataccident,in automobile andeveryin value existsfor diminution
in vehicle and wouldanya loss of value wreckedpublic perceivesthe

one, the vehi-assumingover a wreckedchoose an unwrecked vehicle
evidence, trial court’son that theare otherwise the same. “Basedcles

therefore,must, be acceptedare not erroneous andfindings clearly
Partners II v. FultonDelta Cascadeby [Cit.]”this court as correct.

(1990).(390 45)99, 100 SE2dCounty, 260 Ga.
forpayFarm is torequiredThe next whether Statequestion,

adamage coverage, isphysicalin value as a of itspartdiminution
is, therefore, Magneticand one of law.of contract constructionmatter

(543525, SE2dIntl., 273 Ga. 526SystemsPlus v. ImagingResonance
32) (2001). under theonly obligationFarm contends that itsState

limitation of liabil­insurance, relywhen it elects to on thecontract of
vehicle to its pre­for which return thepay repairsis toity provision,

of insurancepolicy requiresPlaintiffs contend that theloss condition.
loss, make themfor their entire tocompensateState Farm to them

vehicle, it iselects to thewhole, repairand that when State Farm
diminution mayin value that occur.anyto forobligated payalso

in Ins. Co. v. Row-of noted FireAppealsAs the Court Hartford
(1) (351 650) (1986), questionthe of anland, 213 SE2dApp.181 Ga.

the physicalfor diminution in value underobligation payinsurer’s to
of first impression.is not onecoverage policiesof automobiledamage

of and the effectestablishing damagesthe measureholdingThe basic
in S.ago75 U.appeared yearsof liability provisionof a limitation

(134 336)(1) SECorbett, App.Co. v. 35 Ga. 606Fidelity Guaranty&
held that(1926), Appealswhere the Court of

the owner againstof the to insureundertaking companythe
obli-primarymust be taken as thedamage”“actual loss or

liabilitythe would bewhich the measure ofgation, under
immedi-propertythe value of thethe difference between
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the and itsately injury immediatelybefore value afterwards
[cit.j; and the that the shouldstipulation liability not exceed
the cost of or must be arepair replacement construed as

provision, limiting abatingsubordinate or the lia-primary
bility, defensivelyto be if the insurer would dimin-pleaded
ish or limit the amount of recovery by reason thereof.

reasoningThe of the Court of in that caseAppeals expresslywas
by Gibbs, 305,this Court inadopted Dependable Ins. Co. v. 218 Ga.

(127 454) (1962).315 SE2d The Court of addressed theAppeals issue
Co.,inagain Simmons v. State Farm Mut. Auto. Ins. 111 App.Ga. 738

(2) (143 55) (1965),SE2d the effect of aclarifying limitation of liabil­
ity clause:

defendant insurance company“[T]he here had an tooption
for the loss inpay money, vehicle,to the or torepair replace

it with other of likeproperty kind and but con-quality, the
tract that no matter whichrequires chosen,alternative is
the market value of the property plus after$100 [deductible]
payment must theequal market value before the loss. This
is the generallyrule with this oftype policy.”

theAlthough Simmons case clearly held that the measure of dam-
value,isages based on the Court of found itAppeals necessary four

years later in State Smith,Farm Mut. Auto. Ins. v.Co. 119 Ga. App.
(1) (167 610)447, (1969),448 SE2d to reiterate that point and to dis-

tinguish There,“condition” from “value.” the insured contended that
the car could not inrepairedbe such a as to returnway it to its previ-

value,ous while State Farm claimed that its limitation liabilityof
only it to returnrequired the car to pre-loss condition, and that
repairs could do that. The policy reliedlanguage upon State Farmby

thatprovided

[t]he limit of . . . liability . . . shall not exceed the actual
cash loss,value of the property ... at time of nor [sic] what
it would then cost to repair or suchreplace withproperty
other of like kind quality,and less depreciation and deducti-
ble amount . . .applicable. The atcompany may its option
pay for the loss in money or may repair replaceor the prop-

. . .erty.

The Court of Appeals explained State Farm’s dutycontractual and
the effect of an election to repair:

The obligation of an insurer under a contract containing
such language above,as is set forth where the insurer elects
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repair,to is “to for the loss caused collisionpay by and . . .
the correct ofmeasure that loss would be the difference in
the market value of the immediatelyautomobile before the

andcollision ... its market value immediately beingafter
. . .”repaired. [Cits.] Thus an insurer under a policy such

(1)inas the one this case has options,three basic to wit: To
replace the with other ofproperty like kind and lessquality

(2) (thedepreciation deductible,and the inpay loss money
beingloss the difference in the market value measured

immediately collision),before and after the anyless deducti-
(3)ble, ifor the insurer repair so,elects to it domay but to

the extent that do notrepairs restore to the market value
immediately collision,before the the insurer obligatedis to

difference,for thecompensate the total reducedliability by
any deductible. The insured whole,must be made except for

deductible,any anyunder option.

issue,Id. When the Court of nextAppeals revisited the it spoke spe-
of incifically adding diminution value to the cost of repairs:

There was substantial evidence from both the andplaintiff’s
the defendant’s witnesses a damagedthat car to the extent
this vehicle was could not be to restore its valuerepaired

Inprior to the accident. such a case indepreciation market
price should be added to cost of orrepairs, propertythe or its
value that thereplaced, so insured will be made whole.

(3) (199Lane,Ga. Farm Bureau Mut. Ins. Co. v. 129 Ga. App. 166
273) (1973).SE2d The Court of Appeals touched on the appropriate

indamages Cumbie,measure of Travelers Indem.again Co. v. 128
(3) (197 783)(2), (1973),Ga. 723 SE2dApp. noting that the basic

measure, value,the difference between value andpre-loss post-loss
was modified an toby repairelection so that the measure would be
the difference pre-lossbetween value and Thepost-repair value.

of to inmeaning “repair” keywas the next case which the Court of
itAppeals applied the basic rules had stated in 1926. In U. S. Fire

(294 713)Welch, (1982),Ins. Co. v. 163 Ga. 480App. SE2d the insurer
insisted that its it the topolicy gave right pay repairs onlyfor with-

regardout to the value of the vehicle. The Court of Appeals rejected
argument:that misconstrues the of in“Appellant meaning repair the

limit of asliability provision meaning any repair. We construe repair
to mean restoration of the vehicle to thesubstantially same condition

damageand value as existed before the occurred.” Id. at 481. Finally,
the of addressed these inAppeals againCourt issues FireHartford

Rowland,Ins. Co. v. insupra, reiterating principles developedthe
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jurythis line of cases and a verdict for diminution in valueupholding
for for to diminution in value. Thestatutory penalties failing payand

value,thatforegoing Georgia clearlyreview of case law establishes
condition,not is the baseline for the measure of in a claimdamages

inpolicyunder an automobile insurance which the insurer under-
event,takes to for the insured’s from a covered and that apay loss

limitation of the insurer an toliability provision affording option
abate, eliminate,serves to not the forrepair only liabilityinsurer’s

post-lossthe difference between value and value.pre-loss
however,State Farm that these cases do not to itargues, apply

because the of its limitation of is different andlanguage liability
because the diminution in value to which the cases refer is only that

indiminution value which results from which do not returnrepairs
the vehicle to its condition. Thepre-loss languageassertion that the

liabilityof the limitation of in State Farm is suffi-provision policies
ciently different than that in earlier that long-standingcases the

set forth do notinterpretations applyabove is inconsistent with the
holdings Rowland, Welch,in andsupra, supra. Both of those cases

liabilityinvolved limitation of framed in terms ofprovisions “lesser”
{Welch) {Rowland) amounts,or “smaller” inand each case the Court
of Appeals languageheld that the of the limitation provisions did not
distinguish that case from previous subject.cases on the An interpre-
tation inmore with State Farm’skeeping appears in a dissenting

(325 839)inopinion Bryant,Canal Ins. Co. v. 173 Ga. 173App. SE2d
(1984), but was rejected by majority.the

State Farm’s argument that the diminution in value recovery
which is authorized caseby onlylaw is that which results from inad-
equate is likewise notrepairs supported by Corbett,the decisions. In
supra, there was no of insuggestion repair; fact,defective no repair
was undertaken. In Dependable, supra, although this Court com-
mented that the measure of itdamages stated was the appropriate
standard in incases which the insurer undertook to repair and did so

there is indefectively, nothing the toopinion suggest the case
involved orrepairsdefective that the measure of damages stated was
applicable toonly that situation. There had repairsbeen no under-
taken in Simmons, andsupra, the Court of Appeals rejected the
notion that thepaying estimate,insured the amount of an in the
absence of “an uncontradicted showing by one or the other that a
given sum of money will restore the market value of the vehicle to its

level,”former would meet State Farm’s obligation. The evidence in
Smith, supra, was that the car could not be returned to its former
value by repairing it. That does not toequate inadequate repairs
because the same words would describe a car which was adequately

hadrepaired, solelybut lost value because it in Inhad been a wreck.
fact, State Farm took the that case that carposition the could bein
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condition, positionthatrejectedto its former but the courtreturned
Lane,value, condition, measure.use of not as therequiredand

in the insurercase,a defective but one whichrepairwas notsupra,
evenobligationfor would meet itspaying repairsasserted that

showed that would notparties repairsthe evidence of boththough
Cumbie, was a defectivesupra,the car to its value.pre-lossreturn

case, of the same. From thedamagesbut the measure isrepair
(“The damagesin in measure of isquoteused a Cumbieemphasis

in to that which ‘under an automobilestated be obtainsDependable
and did so defec-repairsthe insurer has elected to makepolicy where

Cumbie, 725),at it issupra apparenttively.’ (Emphasis supplied.)”
in that case relied more on the fact that thethat the court’s decision

wererepairsto than on the fact that therepairinsurer had elected
Welch, and there is norepairedIn the car wasinadequate. supra,

defective, theythat could notrepairs onlythat the wereargument
Likewise, Rowland, wassupra,car value.pre-lossreturn the to its

in evidence showedcase, onlya defective one which therepairnot
in repair.diminution value after

in the trial court isappealState Farm also asserts this that
of rather than thatessentially damagesa tort measureimposing

thedisregardsa contract. That assertionappropriatemeasure to
of the first casein the cases discussed above. The first wordsholdings

cases and the measurein that line make clear that these are contract
comes from the contract.damagesof

anIn the owner of such asby personal property,an action
himautomobile, byfor loss or sustaineddamageto recover

thereto,a the measure of dam-injuryas a result of tortious
under of law.general principlesis to be determinedages

insurance,contract, ofpolicyBut in a suit on a as a[Cit.]
damageis insured actual loss orwhereby againstthe owner

collision, the insurer’sbyto an automobile the measure of
the terms of theaccordingwill be determined toliability

contract.

Rowland,in Court ofCorbett, recently, supra,at 610. Most thesupra
when theconsideringof the of contractsAppeals spoke interpretation

usingcourt is anargumentinsurer’s The that the trialobligations.
obliga-Farm’sdamagesmeasure of to describe Stateinappropriate

tions is without merit.
anauthority regardingthat there is a ofrecognize splitWe

a lossany resultingfor loss of value from coveredliabilityinsurer’s
Insured Under327, Recovery byALR2d “Measure ofevent. See 43

Some forPolicy.” jurisdictions,Collision InsuranceAutomobile
See, e.g.,instance, “repair” narrowly.chosen to define morehave
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(Fla.Co., S2d 355 Ct. App.v. Consumers Ins. 788Siegle Progressive
2001) Court of insurer’s lia-(certifying Supreme questionto Florida

value).for diminution in marketbility coverageunder collision
that diminution in value is not an elementOthers have determined

inof loss under such as those involved this case. See Bickel v.policies
903) (1965).(143Co., 419,Ins. 206 423 SE2dNationwide Mutual Va.

however, inGeorgia, interpreting physicalhas been consistent the
todamage coverage policies requireof automobile insurance that the

whole,insured made the measure of on the valuebasing damagesbe
rationale,jurisdictions followingof the vehicle. For other that see 43

327,ALR2d at 346.supra
Having reviewed both law and that of otherGeorgia jurisdic-

tions, we adhere to the contract setlong-standing interpretation
forth in the decisions TheGeorgia discussed above. rationale of those

insurer,cases remains solid: the insurance drafted thepolicy, by
loss;to for the insured’s what is lostpromises pay physicalwhen

value; therefore,occurs isdamage utilityboth and the insurer’s obli-
forgation pay anyto the loss includes for lost value. Thatpaying

interpretation Georgia become,has stood for 75 in and hasyears
therefore, agreementof the between thepart parties theywhen enter

ainto contract of insurance which includes the to for thepromise pay
(2).Plus,insured’s Magnetic Thus,loss. Resonance at 527supra our

inholding obligatedthis case that State Farm is to for diminu-pay
reason,tion in value when it occurs is based in and theprecedent,

intent of the parties. Recognition of diminution in as an ele-value
ment of loss to onbe recovered the same basis as other ofelements

merelyloss reflects economic reality.
Finally, the of whetherquestion requiredFarm is to assessState

for diminution in value without specifica claim for that element of
loss, is a matter of the contract between the parties, interpretation of
which is a ofquestion law. Id. at 526. State Farm’s insurance policy
includes a provision the duties of the insured inoutlining areporting
claim. Those whichduties are topertinent the evaluation of the
insured’s areloss that the insured the “accident or loss” asreport
soon as reasonably possible, time,theincluding place, and circum-

loss;stances of the accident or that the insured protect damagedthe
vehicle; that the insured show the insurer the damage; and that the

records,insured allprovide and invoices.receipts, Nothing in the
insurance policy requires the insured to assert a right anyto recover
particular element of Ifdamage. the does notpolicy require the
insured to claim such items asseparately damage to tires or damage
to itbodywork, stands to reason that the policy does not arequire

claim for inseparate diminution value.
State Farm thatargues the on it of aimposition requirement

that it evaluate all first-party claims for diminution indamage value
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is on the incorrectrequirement premisewas error because the based
that diminution in value is a element of loss to be recoveredproper

innothing policy givesunder State Farm’s and because its anpolicies
to insistright any particular handling proce-insured the on claims

bydure. The first assertion is controlled our above that Stateholding
inpolicyFarm’s does cover diminution value as an element of loss.

because, 2,The second assertion fails as noted in Division thesupra,
anytrial court has not claimsimposed particular handling proce-

dure, merely requiredbut has that State Farm handle all elements of
loss in each Theclaim. trial court’s construction of the contract of

Farm, insured,insurance to State not the to allrequire determine
the inelements of loss each claim is consistent with the oflanguage

regardthe contract with to the relative duties of the thatparties to
contract.

In we thatsummary, correctlyconclude the trial court answered
the questions presented by judgment portionthe of thisdeclaratory

damage resultingcase: the fact of from an event coveredphysical by
vehicle,the can reduce the value of a even if return itpolicy repairs

function;to condition in terms of and thepre-loss appearance policies
byissued State Farm it to its forobligate compensate policyholders

value, notwithstandingthat loss of that return the vehicle torepairs
function,condition in terms of and if thepre-loss appearance repairs

value;do not return the vehicle to its and State Farm is obli-pre-loss
ofgated alongto assess that element of loss with the elements physi-

damagecal when a makes a claim of loss.policyholder general
finally5. We turn to a consideration of the trial court’s ofgrant

injunctive relief. In of its contention that the trial court erredsupport
in issuing injunction, argumentan State Farm has set forth an based

However,on the standards for angranting interlocutory injunction.
the issued in the function of aninjunction performthis case does not

“ ‘(T)he sole for interlocu­interlocutory injunction. purpose granting
injunctions quo parties pendingis to the status of the atory preserve

(Cit.) “(A)nadjudication interlocutory hearingfinal of the case. is
finaldesigned parties pendingto balance the conveniences of the a

’ Gill,outcome of the case.” Poe & Brown Inc. v. 268 Ga.of Ga.,[Cit.]”
(492 864) (1997).749, ininjunction present750 SE2d The the case is

adjudicationnot intended to the status a finalpreserve quo pending
outcome, arequirenor to balance conveniences a final but topending

which the trial court hasparty performto contractual duties
is the function of aobligated perform.declared that is to Thatparty

Geise,v.interlocutory injunction. Stephensrather thanpermanent
(176 923) (1970).639, requires641 SE2d Because it action226 Ga.

grantaffect the of the order constitutes the ofrights parties,that can
(1) (491Waters,v. 268 Ga. 500mandatory injunction. Glynn Countya

370) (1997). review of suchappellate injunc-SE2d We discussed the
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735) (1993):(4) (430Galler, SE2d263 Ga. 286tions in Prime Bank v.

generallyEquitable the sound dis-a matter withinrelief is
[Cit.] trial courtcourt. The action of thecretion of the trial

has noton review where such discretionshould be sustained
determining[Cit.] However, in whether therebeen abused.

par-discretion, of theof the convenienceshas been an abuse
mandatory injunction[Cit.]ignored. is... Aties cannot be

powerfulextraordinary remedy, one of the most a courtan
“strong arm ofIt for that reason called thecan issue. is

“ power[Cit.]equity.” exercise of which is‘There is no the
greaterrequires deliberation,caution,delicate,more which

dangerous indiscretion, or is more a doubtfuland sound ” [Cit.]issuing injunction.’an It should becase, than the of
oppressivein a manner that is the least to thecrafted

rightsprotecting of thewhile still the valuabledefendant
plaintiff.

rightsupheld the trial court’s declaration of the andWe have above
parties. the court found that State Farm hasduties of the Since trial

damageduty first-party physical claims for the exis-a to evaluate all
performrequiringdiminution value,tence in State Farm to thatof

duty of The trial court also ordered Stateis no abuse discretion.
methodology makingdevelop appropriate for such evalu-Farm to an

any necessarycatalog,ations; collect,to and maintain information to
any reportvalue;in and to todetermine the amount of diminution

injunction.complyingthe court the manner in which it was with the
development appropriate methodologyRequiring was nec-the of an

essary undisputedsince the evidence shows that State Farm had no
methodology Permitting developin use. State Farm to its ownsuch

methodology imposing oppressiverather than one is the least means
accomplishing necessary Requiringof that task. State Farm to col-

catalog,lect, and maintain information needed to make diminution
necessary admittedin State hadvalue evaluations was because Farm

purpose, oppressiveit did not collect information for that and was not
alreadybecause, found,as the trial court State Farm collected and

purposes, includingmaintained such information for other initial
determinations of the actual cash value of cars in the course of decid-
ing loss,a total thewhether to declare the car and determination

repairswhether resulted in “betterment” for which an insured would
charged by the courtbe State Farm. Given latitude the trial allowed

developing procedures complyingFarm in its own for with theState
presencerequirementbasic that it evaluate all claims for the of dimi-

reporting requirement appropriatevalue,nution in the was to allow
beingthe trial court to ensure that its mandate was followed. That
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is lessrequirement oppressive to State Farm than other foroptions
ensuring such as thecompliance placement of court-appointed
monitors to compliance. factors,oversee Given those we conclude
that the trial court appropriately considered the convenience of the
parties, chose the least means ofoppressive ensuring ofperformance

duties,State Farm’s not, therefore,contractual and did abuse its dis-
incretion ordering injunctive relief.

Judgment All the Justices concur.affirmed.
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THES01A0991. STATE v. JOHNSON.
(555 710)SE2d

Carley, Justice.
9, 1993,Johnson was arrested on JulyLisa and bond andposted

21,was released from on Incustody July 1993,1993. ofSeptember
Citythe of Atlanta Bond Administrator closed the bonding company

used by Ms. Johnson because of unpaid outstanding judgments. The
grand jury 10,indicted Ms. Johnson on December 1993 for malice
murder, murder,felony and aggravated appearassault. She failed to
at her arraignment 18, 1994,scheduled on aJanuary and bench war-

16, 1994,rant was issued on January 31. On June the trial court
judgmententered a theagainst bonding company for its failure to

18, 1999,have Ms. Johnson Onappear. November the criminal case
calendar,was to theassigned backlog investigatorand an quickly

discovered that Ms. Johnson was with her mother in Kansasliving
City, extradition,Missouri. After the trial againcourt set bond and


