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a forthis as basisto assertcomplaintthe
claim, argumentthe isaccordingly,its and

v. Fed.N. Power Co.untimely. See States
(8thAdmin., 1050, 1057358 F.3dTransit

Cir.2004) (“[W]hile recognize that thewe
the Federalunderpleading requirements

they dorelatively permissive,Rules are
claims,to manufacturepartiesnot entitle

litigationlate into thepled,notwhich were
avoiding summary judgm­purpose offor the

ent.”).55

IV. CONCLUSION

herein, Defen-For the reasons stated
Summary JudgmentMotion fordants’

54)(Clerk’s as to allNo. is GRANTED
Amended Com-counts of Plaintiffs Second

plaint.56

IT IS SO ORDERED.

America,ofUNITED STATES
Plaintiff,

v.

HANDLEY,Christopher Defendant.S.

No. 1:07-cr-00030-JEG.

Court,States DistrictUnited
S.D. Iowa.

2,July 2008.

they actual-Additionally, offered no evi- that its revenues were lower than55. Plaintiff has
were,support documentarydence in of a claim that it was under- ly any evidence show-nor

testimonypaid. depositionPlaintiff cites the ing reportedactual or revenues.
Peterson, assertingof Ms. Kristi that she “tes-

paidtified that advertisers more than the min- light ruling56. In of the Court's on the Motion
an advertisement inimum amount to obtain Summary Judgment, Plaintiff’s Motion infor

Resistance Br. at 56.the mailer.” Pl.’s (Clerk'sTestimonyExpertLimine to Exclude
appendix pagesPlaintiff cites its own 106- 73) Motion in Limine toNo. and Defendants’

109, however, pages do not even con-those (Clerk's 77)Damages Evidence No.ProhibitMoreover,testimony.any depositiontain are DENIED as moot.nothinghas other than a baldPlaintiff offered
reported Mediathat KDSM to Sunassertion
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Scott, Brown & ScottPaul D. Cook
Chase,PLC, Clive, IA, Eric A. The Chase

CA,PC, City,GroupLaw Studio for De-
fendant.

Office,Gaumer,Craig Attorney’sP. U.S.
Moines, IA, for Plaintiff.Des

ORDER

GRITZNER, Judge.DistrictJAMES E.

the on De-This matter is before Court
Dismiss,Motion to which thefendant’s
Hearingresists. was held onGovernment
24, Attorneysthe motion on June 2008.

presentEric Chase and Paul Scott were
for the Defendant. Assistant United

Attorney Craig and De-States Gaumer
AttorneyTrial Eliza-partment of Justice

representedYusi the Government.beth
fully for re-The matter is now submitted

view.

OF MATERIAL FACTSSUMMARY

8, 2007,May ChristopherDefendantOn
(Defendant) inHandley chargedwas a

receiptthree-count indictment with of ob-
representations of the sexualscene visual

in violation ofabuse of children 18 U.S.C.
1466A(a) (count one) possession§ and of

of sexu-representationsobscene visual the
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5, 2008,Mayin violation of 18 On Defendant filed thischildrenal abuse of
two).1466A(b) (count dismiss, thearguingCount motion to statute§U.S.C.

uponOn Octo- which the indictment is based vio-a notice of forfeiture.three was
17, 2007, returned a and FifthJurythe Grand lates the First Amendments ofber

indictment, charging Defen- the United States Constitution and thatsuperseding
repre- alleged supportvisual the facts do not an indict-receipt of obscenedant with

1466A,§§of children ment for violations ofof the sexual abuse 18 U.S.C.sentations
1466A(a) (count 1461,§ §of and 2.in violation 18 U.S.C.

one), repre-of obscene visualpossession resists, assertingThe Government the
sexual of childrenof the abusesentations subjectmaterials at issue in this case are

1466A(b)§in violation of 18 U.S.C. properly chargedto and under statutes
(counts four),through mailingand ob-two constitutionallythat criminalize obscene

in violation of 18 U.S.C.matterscene arguesmaterials. The Government De-
(count five).1461, 2 six was a§§ Count fendant’s motion to dismiss should be de-

notice of forfeiture. nied.
describessupersedingThe indictment

APPLICABLE ANDLAWthroughinimages at issue counts onethe
DISCUSSIONfollows:four as

cartoons, thatdrawingsone or more or ChallengeI. First Amendment to 18
sexuallyindepict engaginga minor ex- 1466A(a) (b).§ &U.S.C.

obscene,conduct, and is and de-plicit
RightA. Limited to Possess Obsceneis, be,picts image appearsan that or to

Materials.engaging graphica minor in bestiali-of
abuse,ty, or masochistic or sex-sadistic chargesCount one a violation of 18

intercourse, including genital-genital,ual 1466A(a), states,§ whichU.S.C.
oral-anal,oral-genital, anal-genital, or who,Any in a circumstance de-person

personwhether of the same orbetween (d), knowingly pro-scribed in subsection
sex, lacks serious liter-opposite which duces, distributes, receives, possessesor

artistic,ary, political, or scientific value. distribute, awith intent to visual de-
kind, including apiction any drawing,ofsupersedingThe indictment describes the

cartoon, painting, that—copy sculpture,in count five as “a of orimages at issue
(1)(A) in sexu-namely depicts engaginga minorcontaining depictions,a book visual

(B) obscene;conduct;cartoons, and isdepicted ally explicitthatdrawings and
(2)(A) is,that ordepicts imageor angraphic bestiality, including sexual inter-

be, incourse, engagingto of a minorbeings appearshuman and animalsbetween
or masochisticgraphic bestiality,De- sadisticpigs, monkeys,as and others.”such

intercourse,abuse, includingin or sexualimagesstates all of the at issuefendant
oral-genital, anal-genital,drawings genital-genital,fromthroughcounts one five are

oral-anal, persons ofthat or whether betweenJapanese anime comic books were
(B)sex; and lacksby by computer, oppositeor the same orproduced either hand

artistic,literary, political, or sci-fictional charac- seriousdrawings depictand the
value; conspiresorattemptsentific orstates there is no indica-ters. Defendant

so, subject penaltiesbe to theanyor refer to to do shalldrawings representtion the
2252A(b)(l),adult, in includ-providedand sectionpersons,actual either minor or

for cases in-ing penalties providedthedrawings purely productare a of thethe
,volving priora conviction.imagination.artist’s
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(ii)exhibited;charge person graphica viola- is or las-through fourtwoCounts
(I) (II)states,1466A(b), simulated; bestiality;§ which civioustion of 18 U.S.C.

(III)masturbation; or orsadistic maso-who, in a circumstance de-Any person
(iii)abuse; graphic or(d), chistic or simulat-knowingly pos-inscribed subsection

kind, orany genitalsof ed lascivious exhibition of thedepictionasesses visual
cartoon,drawing, sculpture, any person.area ofincluding pubica

(1)(A)depicts a minorpainting,or that — 2256(2)(B).§18 U.S.C.
conduct;sexually explicitinengaging

argues through(2)(A) Defendant counts one(B) obscene; andepictsorand is
indictment,be, supersedingfour of the whichis, appears to of aimage that or

charge a violation ofbestiality, each 18 U.S.C.graphicin sa-engagingminor
1466A,abuse, § pri-or sexual should be dismissed becausedistic or masochistic

intercourse, genital-genital,including possessionvate of obscene materials is a
oral-anal,anal-genital, or protected by the Firstoral-genital, right Amendment.

persons of the same orwhether between prohibits “makingThe Constitution mere
(B)sex; lacks liter-opposite and serious of aprivate possession obscene material

value;artistic,ary, or scientificpolitical, 557,Stanley v. Georgia,crime.” 394 U.S.
so,conspiresor to do shallattemptsor (1969).568, 1243, 2289 S.Ct. L.Ed.2d 542

insubject penalties providedto thebe right possessThe limited to obscene mate-
2252A(b)(2), including penal-thesection privacyrials in the of one’s own home

involving priorfor cases aprovidedties recognized Stanley dependedin not on
conviction. grounds,First Amendment but on the

1466A(a) production, right privacycriminalizes to in the home found in theSection
distribution, receipt, possessionor with in- Fourth Amendment. United States v. 12

distribute, Film,tent to whereas section Super200-Foot Reels 8mm. 413of
1466A(b) simple possession.1 123, 126, 2665,criminalizes U.S. 93 S.Ct. 37 L.Ed.2d

(1973).‘sexually explicit“The term conduct’ has 500
meaning giventhe the term in section

2256(2)(A) 2256(2)(B).” Obscene materials are afforded noor Id.
“1466A(f)(2). protection under the First Amendment.‘[SJexually§ explicit con-

Id.; Williams,(i) see also United States v.actualduct’ means or sexualsimulated —
— U.S.-, 1830, 1835-36,intercourse, 128 S.Ct. 170including genital-genital, oral-

(2008) (“Weoral-anal,genital, longL.Ed.2d 650 have heldanal-genital, or whether
thatperson opposite speech sexually explicitbetween of the same or obscene ma­—

(ii) (iv)sex; (iii) masturbation;bestiality; terial that violates fundamental ofnotions
(v)abuse; decency bysadistic or masochistic or lasciv- protectednot the First—is

Amendment.”); Ohio,genitals pubicious exhibition of the or area Flynt v. 451 U.S.
2256(2)(A).any person.” 619, 622,§of 1958,Id. 101 S.Ct. 68 L.Ed.2d 489

(1981) (“Obscene material,(i) properly de­“[SJexually explicit conduct” means —
fined, beyondintercourse, protectionis the of the Firstgraphic includingsexual
Amendment.”); California,Miller v. 413genital-genital, oral-genital, anal-genital,

15, 23, 2607,oral-anal, U.S. 93 S.Ct. 37 L.Ed.2d 419personsor whether between of
(1973) (“Thissex, categoricallythe same or or much has beenopposite lascivious

Court,bysimulated sexual intercourse whether settled the that obscene material
breast, pubic any Amendment.”);area ofgenitals, unprotected bythe or is the First

require1. Both sections a nexus to interstate commerce.
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States, 476, has firmly right possess354 U.S. 492- established the toRoth v. United
(1957)1304,93, 177 L.Ed.2d 1498S.Ct. privacyobscene material in the of the

obscenity expression pro-not(“holding is rejectinghome argumentbut the that
Amendment”).bytected the First aStanley rightcreates correlative to re­

ceive, transport, or ma­distribute obscenechargednot in countsDefendant is
commerce);terials in interstate Unitedthrough private pos­four with mereone

693,Whorley, F.Supp.2dStates v. 386 695of obscene materials. Defendant issession
(E.D.Va.2005) (recognizing pri­the zone ofcharged receiptin count one with of ob­

invacy Stanleycreated was limited andtransportedthat inscene materials were
receipt legallydid not extend to the ofincommerce and counts twointerstate

offensive materials from inthe internetof obscenethrough possessionfour with
1466A(a)(1)). Thus,in violation of sectiontransportedmaterials that had been

posses­ rightinterstate commerce.2 While mere while an individual has a limited to
priva­sion of obscene materials within the inpossess privacyobscene materials the of
rightacy of an individual’s own home is home, righthis there exists noown to

Amendment,byprotected the Fourth the possessreceive or obscene materials that
inprivacy recognized Stanleyzone of is commerce,inhave been moved interstate

not unlimited. illegaland that is the conduct with which
pre-are not to thedisposedWe extend charged.Defendant is

cise, carefully Stanleyholdinglimited of
arguesDefendant the Firstadmittedlypermit importationto of ob-

protection pos­Amendment affords to theim-simplyscene materials because it is
receipt imagessession and of sexual notported private only.for use To allow

involving actual children. As Defendantcompel-such a claim would be not unlike
acknowledges, pornography involvingchildling permit importa-the toGovernment

can irregardlessreal children be banned ofprohibited drugstion of or controlled for
imageswhether the are obscene. Newprivate consumption longas as such

Ferber, 747, 761, 102York v. 458 U.S. S.Ct.drugs publicare not for distribution or
3348, (1982);73 L.Ed.2d 1113 v.already thatsale. We have indicated Ashcroft

Coalition, 234, 240,SpeechFree 535 U.S.protected right possessthe to obscene
(2002).1389,122 152 L.Ed.2d 403S.Ct.material in of homeprivacythe one’s

dispute imagesthat the atThere is nogive rightdoes not to a correlativerise
in do not involve real chil­issue this casegiveto have someone sell or it to others.

depict cartoons of chil­any rightNor is there correlative to dren but instead
intransport imagesobscene material interstate the at do notdren. Because issue

commerce. merelydepict real children but instead
children,depictions imagescartoon of theFilm,Super12 200-Foot Reels 8mm.of
byare to be measured the standard of(citations128,413 U.S. at 93 S.Ct. 2665
inOrito, obscenity enunciated Miller v.omitted); see also United States v. Califor­

nia, 15, 93 S.Ct. 2607. Ob­139, 141, 2674, 413 U.S. at413 U.S. 93 S.Ct. 37
(1973) (recognizing StanleyL.Ed.2d 513 scene materials are not limited to those

§charges2. five a violation of 18 U.S.C. stitutional attacks on 18 U.S.C. 1461 cannotCount
1461, States,mailing through§ Hamlingobscene matter the v. Unitedbe sustained. See

arguments 2887,States mail. Defendant's 87, 114,United 418 U.S. 94 S.Ct. 41 L.Ed.2d
1466A,§are directed at 18 U.S.C. and the (1974).590

Supreme previously con-Court has concluded
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(a)(1) (b)(1) notinclude ma- 1466A and dopersons and can Sectioninvolving real
the same as those foundsuffer from defectas cartoons.terials such

in Speechin the CPPA Free Coalition.obscenitydeclared thatthe CourtWhen 1466A(a)(1) (b)(1) specificallySections andbyprotectedof expressiona formis not
an element each offense thatinclude as ofAmendment, no distinction wasFirstthe

must Freethe material be obscene.
expres-the of themade as to medium

required prohib­that theSpeech Coalition
course,Obscenity can, manifestofsion.

categoriesmaterial fall into one of theited
conduct, pictoral repre-in theitself in Miller,by Ferber and sectionsrecognized or

conduct, in the writtenof orsentation 6A(a)(1) (b)(1) re­and meet this146­
description conduct. Theand oral of quirement.

applied similarly conceivedhasCourt
argues if mate­Defendant even themovingtoFirst Amendment standards

obscene, a consti­rials are deemed he haswordsphotographs,to and topictures,
right possess Again,to them. De­tutionalin books.

not been with merechargedfendant has
115, 118-19,California,Kaplan v. 413 U.S. possession obscenity privacyof in the of

(cita­(1973)2680, 3793 S.Ct. L.Ed.2d 492 through fourhis own home. Counts one
omitted) films,(recognizing pictures,tion charge Defendant with conduct that ex­

drawings, oral utter­paintings, engravings, beyond right recognizedtends the limited
ances, printedand the word have First by Stanley, receipt of visual de­obscene

theyprotectionAmendment “until collide pictions transportedthat were in interstate
long-settled position of this Courtwith the possessionand im­commerce of obscene

obscenity byprotectedthat is not the Con­ ages transportedthat were in interstate
stitution”). commerce.

through chargeCounts one four viola­argues SpeechDefendant Free Coalition
1466A(a) (b),§of and oftions 18 U.S.C.gave legitimacy pornogra-constitutional to

1466A(a)(1) (b)(1)which subsections andphy in which no children are used.real
prohibit representationsobscene visual ofdisagrees. SpeechThe Free Coali-Court

ofthe sexual abuse children. The CourtPornog-tion dealt with whether the Child
1466A(a)(1)concludes andsubsections(CPPA), spe-raphy Prevention Act of 1996

(b)(1) do not violate the First Amendment2256(8)(B) (D),§§cifically 18 U.S.C. and
notand therefore are unconstitutional.abridged speech.the freedom of Free

Coalition, 241, 122Speech 535 U.S. at
ChallengeB. Constitutional Based2256(8)(B)1389.S.Ct. Section banned

Vaguenesson and Overbreadth.pornography appeared depictchild that to
Vagueness.1.produced usingminors but was without

239,any actual children. Id. at 122 S.Ct. arguesDefendant next that section
vague,1389. Because the statute criminalized is it clear­asserting1466A does not

pornogra-material that was ly purports prohib­neither child define the conduct it to
involving it,phy limiting lawyer’s abilityactual children under Ferber the to aadvise

Miller,obscenity non-lawyer’sunder Supreme ability graspnor the client and a to
soughtconcluded toCourt the CPPA what is unlawful. “A criminal statute is

material,beyond vague persons intelligencereach obscene and the if of a ‘common
necessarily guess meaningstatute was struck down as overbroad and andmust at its

”256,unconstitutional. at 122 application.’Id. S.Ct. differ as to its United
(8th738,Carpenter,1389. v. 422 F.3d 746States
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Cir.2005) Smith, 781, 794, 2746,v. 491 U.S. 109 S.Ct. 105(quoting United States
Cir.1999)) (inter- (1989)).(8th617, L.Ed.2d 661171 F.3d 622-23

omitted).marksquotationnal inargues drawings,Defendant that
cartoons,sculptures,argues “appears likelythe terms to and there is toDefendant

be no“a minor” in section 1466A are discernable difference between abe” and
depiction sixteen-year-oldas to visual of ainherently vague, particularly child and a
nineteen-year-oldcharacters. Defen- adult.depictions of fictional “Close cases can

imagined virtually anythat cartoons are a be underdant contends because statute.
addressed,imagination, problem posesof one’s the charac- The that is notproduct

portrayed age, any by vagueness, byters have no and indi- the doctrine of but the
very beyondage may perceived requirement proofcators of be dif- of a reasonable

Williams, 1846;ferently by different observers and could doubt.” 128 S.Ct. at see
Petrillo, 1,vastly byin estimates dif- also v.result different United States 332 U.S.

(1947)7, 1538,67 91 L.Ed.ferent individuals. S.Ct. 1877
(“That may marginalthere inbe casesThe maintains that becauseGovernment
which it is difficult to the ofdetermine sideonly“appearsthe term to be” arises under

particularthe line on which a fact situationper obscenity provisionsthe se of subsec­
falls is no sufficient reason to hold the1466A(a)(2) (b)(2),and the constitu­tions
language ambiguous to atoo define crimi-1466A(a)(1) (b)(1)tionality of sections and

offense.”).nalground.particularare not at issue on this
pointsThe also out that De­Government attacking “appearsIn the terms to

challengedoes not count five onfendant minor,” impreciselybe” and “a Defendant
charges Defendant withground,this which pornographyblends the law of child with

a violation of section 1461. obscenity. signallaw Thethe of distinc­
tion, here,pertinent is that childmosttwo-parta test to de­“There is

depictionpornography requireoffenses theis fortermine whether a statute void
obscenityof an actual minor while offensesstatute, first, pro­mustvagueness. The

Obscenity ofdo not. within the structureadequate proscribedvide notice of the con­
law, noted,previouslythe criminal as canduct, second, not lend itself to arbi­and

many expres­in forms ofcome differenttrary v.enforcement.” United States
sion, including picturesthose that contain(8th Cir.2007).934,Bamberg, 478 F.3d 937

involvingnot actual children.require im­Constitution does not“[T]he
standards; Act in 18requiredall that is is The PROTECT3 which U.S.C.possible

“aconveys sufficiently § 1466Awas enacted defines “minor” aslanguagethat the defi­
yearsnot reached 18 ofwarning proscribed personnite as to the conduct who has

25(a)(2). Thus,§ whileby understanding age.”measured common 18 U.S.C.when
111, explicitly defined in 18Hamling,and 418 U.S. at the term is notpractices.”

Roth, 1466A, Congress§ the intent of(quoting 354 U.S. at U.S.C.94 S.Ct. 2887
omitted).1304)491, legislativeif the intent(quotation was clear. Even77 S.Ct.

unclear, “minor” would beclarity precise guidanceand was the term“[PJerfect
ordinarygiven plain, meaning.of its Schu­required regula­have never been even

activity.” Cargill Corp.,macher v. Meat Solutionsexpressivethat restricttions
— Cir.2008) (“In(8thWilliams, 867,U.S.-, the128 S.Ct. at 1845 515 F.3d 871

Racism, statutorya definition or clearAgainstv. Rock absence of(quoting Ward

Today.Exploitation Childrenand Other Tools to end the of3. Prosecutorial Remedies
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definitions, context,intent, narrowingstatutory statutorytermscontrary legislative
ordinary, legal meanings.and or settledcom-given plain,are their

meaning.”); Cudworthmonly understood Williams, 128 at 1846. The determi-S.Ct.
Commc’n., 375,380 F.3dv. Midcontinent be,is, appearsof what or to a minornation

Cir.2004) (same).(8th Black’s Law381 wholly subjective judg-arequiredoes not
“minor” asDictionary defines the term statutoryament. The term “minor” has

agewho is under thepersoninfant or“[a]n contained within the PROTECTdefinition
A term derived fromlegal competence.of commonlyAct and has a understood mean-

law, personawhich describedthe civil ageing beingof an individual under the of
manyagea certain as less than sounder eighteen. phrase “appearsThe to be” is

states, persona is noyears. In most subject differing interpretations,not to
reaching ageafter the oflonger a minor isplain meaning phraseand the of the

(6thDictionaryLaw 997 ed.18.” Black’s text of 18clear. The Court concludes the
1990). inThe term “minor” as used 18 unconstitutionally§ 1466A is notU.S.C.

provides adequate§ 1466A noticeU.S.C. vague in of Due Processviolation the
conduct,proscribed and the termof the Clause, languageand the of the statute

arbitrarynot lend itself to enforce-does provides adequate notice about that which
phrase “appearsThe to be” isment. it criminalizes.

subject tostraight forward and not differ-
2. Overbreadth.meanings. The Court concludes theing

phrase to be” and the term “mi-“appears inDefendant asserts that addition to
nor” as in the statute are not uncon-used materials,banning obscene subsections
stitutionally vague. 1466A(a)(2) (b)(2) sexually-proscribeand

obscene,speechoriented that is not with-Reply, arguesIn his Defendant
compellingout a Government reason forvagueness complainshe of in the stat­the

doing so. Defendant contends subsectionsute arises not from the term “minor” but
1466A(a)(2) (b)(2)and ban virtual child(c)inlanguagefrom the subsection of the

obscene,pornography prohibit-that is notstatute, that is a“[i]twhich states not
ing sexually-oriented speech without con-...required element that the minor de­
sidering appeals prurientwhether it to thepicted actually exist.” 18 U.S.C.

or patentlyinterest is offensive. Defen-1466A(e).§ arguesDefendant that fic­
onlydant notes the element from thedepicted drawingstional characters in

three-prong incorporatedMiller test intodifficult,age,have no and it would be if not
§ thatthese subsections of 1466A is thedefendant,impossible, for a let alone a

literary,depiction must lack serious artis-jury, age per­to discern the intended of
tic, political, or scientific value.sons who do not exist.

vaguerenders a statute not the to“AccordingWhat is our First Amend­
doctrine,possibility that it will be diffi- asometimes ment overbreadth statute is

facially prohibitscult to determine whether the incrimina- invalid if it a substantial
Williams,ting fact it proved; protected speech.”establishes has been amount of

— -,indeterminacy precise-but rather the of at “TheU.S. 128 S.Ct. 1838.
Thus,ly ‘strongwhat that fact is. we have doctrine is medicine’overbreadth

‘sparingly’ onlystruck down statutes that tied criminal to be used and when the
‘real,culpability onlyto whether the defendant’s overbreadth is not but substan-

well,“annoying” judgedconduct was tial as in relation to the stat-or “indecent”—
”wholly subjective judgments plainly legitimate sweep.’ Wayswithout ute’s v.
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York,514,Lincoln, Neb., generally to Patterson v. New518 cites274 F.3dCity of
Cir.2001) 197, 2319,(8th Broadrick v. Okla- 432 U.S. 97 S.Ct. 53 L.Ed.2d 281(quoting

(1977).615,homa, 601, 613, 93 S.Ct. Patterson addressed the constitu-413 U.S.
(1973)).2908, tionality burdeninga York law a37 L.Ed.2d 830 of New

provingdefendant with an affirmative de-language of subsectionsThe
Patterson,chargeto a of murder.fense(b)(1)1466A(a)(l) theclearly requireand

198,432 U.S. at 97 S.Ct. 2319. Pattersonthree-prongand thematerial be obscene
insight, any,little if into the Gov-providesnecessarily incorpo­betest wouldMiller

per obscenity argument.seernment’sof a subsectioninto the essential elementsrated
(b)(1)A(a)(1) or offense.1466­ argues that because ofThe Government

not over-­of the statute areThese sections ageon the of the minorsthe limitation
atWhorley, F.Supp.2d386 697broad. typethe conduct thatdepicted, and of

1466A(a)(1)§of are(finding violations images, “patentlyin thedepictedmust be
inby obscenitythe standardmeasured elements“prurientoffensive” and interest”

Miller, againstas a firewallwhich serves requiredare not under subsections
constitutionally protectedthe inclusion of (b)(2).1466A(a)(2) and Subsections

speech). (b)(1)1466A(a)(l) requireand both the
depiction depict “sexuallyat issue tovisuallanguageThe of subsections

by the statute.explicit conduct” as defined1466A(a)(2) (b)(2) require theand does not
conduct,” in“Sexually explicit as definedInstead,obscene.material be deemed

(but to)statute, is not limitedthe includesjurythemerely requiresections thatthose
masochisticgraphic beastiality, sadistic orminor, whatdepictsthe material a orfind

abuse, intercourse, including geni­sexualminor, in atappears engagingto be a least
oral-genital, anal-genital, ortal-genital,in the list ofone of the acts enunciated

oral-anal, personbetween of thewhethersexually-explieit conduct containedvarious
theoppositesame or sex. This is exact1466A(a)(2)(A) (b)(2)(A),in subsections or

bybanned subsectionssame sexual contentseriousdepictionand that the visual lacks
1466A(a)(2) (b)(2).and The Government’sartistic,literary, or scientific val­political,

1466A(a)(2)that andargument subsectionsue.
(b)(2) of materi­represent “narrow classes

The Government defends subsections
simply doesperals” that are se obscene

1466A(a)(2) (b)(2) by asserting theyand
fact that subsectionsnot account for the

obscenity.4constitutionally prohibit per se (b)(1)1466A(a)(1) prohibit the sameand
argues per obscenitya seThe Government

yetmaterials” also re­“narrow classes of
bya conclusion madesimplystandard is

beyond a reasonable doubtquire findinga
materialsCongress that narrow classes of

the material is obscene.that
the sort of hard core items that wouldare

obscenity argument,part perstan- As of its seinvariably satisfy the constitutional
Miller,Miller, asserts that in 413obscenity out in and the Governmentdards for set

2607,24-25, Supremesuch, fully at 93 S.Ct. themay pro-the materials be U.S.as
typesas obscene certainpow- recognizedhas the CourtClaiming Congressscribed.

Thepornography.“hard core” Courtlegislateto other standards ofer and latitude
in Miller tolanguagenot read theproscribed in subsections doessuch as the ones

1466A(a)(2) (b)(2), so far.and the Government reach

and,Department asgenesis briefsargument that in Justice4. The Government clarified at
judicial support.yet, awaits“per obscenity” legal principlea has itsse as
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standard, questiona would befor the trier of fact differentguidelinesThe basic
(a) express uponno viewaverage per- presented.‘the Wewhethermust be:

anyson, contemporary community question.suchapplying
work,find that the tak-standards’ would Smith, 11,304,at n. 97 S.Ct. 1756431 U.S.

whole, prurientappealsa to theen as (citation omitted). SupremeThe Court
(b)interest; depictswhether the work Congress legislating areferringwas not to

describes, way,in patentlyor a offensive defining “prurientnational standard inter-
bydefinedspecificallysexual conduct offensive,”“patentlyests” or but instead

(c)law; and wheth-the applicable state referring legis-toSupremethe Court was
whole,work, ataken as lackser the alative amendments that could include

artistic,literary, political, or sci-serious standard,” op-a asreference to “national
entific value.... “contemporary communityposed to the

however, giveto apossible,It is instandard” enunciated Miller. The Su-few
examples what a state statuteplain iterated inpreme repeatedlyCourt Smithof

regulation partundercould “appeal prurient “pat-that to interest” anddefine for
(b) thisthe standard announced in ent offensiveness” are standards that can-of

(a) Patentlyopinion, supra: offensive legislatively and arenot be defined instead
ulti-representations descriptionsor of questions juryfact toof for the resolve.

acts, perverted,mate normal orsexual phrasingThe of the Miller test makes
simulated, (b) Patentlyactual or offen- communitycontemporaryclear that

representation descriptionssive or of meaning onlystandards take on when
masturbation, functions,excretory and they are considered with reference to

genitals.lewd exhibition of the underlying questionsthe of fact that
Miller, 24-25, obscenityin413 at 93 2607 must be resolved an case.U.S. S.Ct.

added) (citation omitted).(emphasis appealThe The test itself shows that to the
Supreme recognizing prurient questionwas not cer- interest is one such ofCourt

types pornography jurytain of “hard core” as fact the to resolve. The Millerfor
obscene, instead, patentper giving opinionse but two indicates that offensive-

way.conduct that be sameexamples of sexual could ness is to be treated in the
specifically by partdefined state law under 300-01, (emphasisId. at 97 1756S.Ct.
(b) test,three-prongof the Miller as indi- added). inappropriateIt would be for a

by language emphasizedcated the above. trylegislature contempo-“to to define the
argues rary community appeal pru-The Government also that Smith standard of to

States, 291, 11, offensiveness, ifpatentv. United 431 U.S. 304 n. rient interest or it
1756, (1977), apossible97 S.Ct. 52 L.Ed.2d 324 left were even for such definition to

302,open question Congressthe of whether be formulated.” at 97 1756.Id. S.Ct.
regardingcould create a national standard Constitution,a National funda-Under

what “patentlyis offensive.” mental First Amendment limitations on
only varyIt that notpowersis to be noted Miller held the of the States do

compelled community community,that could not to from to but thisthe States be
are,adopt a national standard. If a state does not mean that there or should

be, fixed,it uniformlegislature decided that wanted a na- or can national stan-
community appeals thepurposes preciselytional standard for dards of what to

juries, Congress ‘prurient ‘patentlyif or offen-instructingof state or interest’ is
legislation essentially questionsin a are ofamended the federal such sive.’ These

fact,way simply bigto a and Nation is toorequireas to reference national our
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(b)(2) (2)1466A(a)(2) not;and do subsec­to reason-for this Courttoo diverseand
1466A(a)(2) (b)(2)and include thecould be tionsthat such standardsably expect

in relation to “a“appears languageto be”singlein aall Statesarticulated for 50
1466A(a)(1)(3)minor;” and subsectionsformulation, assuming prereq-theeven

(b)(1) encompassand a broader list of sex­consensus exists.uisite
ually explicit conduct.30, 2607;Miller, seeat 93 S.Ct.413 U.S.

Am. Liberties Un-also v. Civil 1466A(a)(2) (b)(2)Ashcroft Subsections and
1700,564, 576,ion, 122 152535 S.Ct.U.S. subject limitingare not to a construction

(2002) (“[T]his has indi-771 CourtL.Ed.2d prob­that would avoid the constitutional
of‘patently prongthat the offensive’cated in­prohibiting imageslem of that neither

questiona of fact to bethe test is also actual constitutevolve the use of minors or
jury contemporaryby applyingadecided obscenity. the federal statute is not“[I]f

standards.”). Thecommunity Govern- subject narrowingto a construction and is
legis-canCongressthatargumentment’s overbroad, it neverthelessimpermissibly

“patently offensive”latively define what is face;on ifshould not be stricken down its
interest,” and“appeals prurientor to the severable, only unconstitutionalit is the

necessaryare nottherefore these elements Ferber,to 458portion is be invalidated.”
in subsectionsas essential elements 24,n. 102 3348. TheU.S. at 769 S.Ct.

1466A(a)(2) (b)(2), ignores long-rec-theor 1466A(a)(2)subsectionsCourt concludes
injury as fact-finderognized role of the (b)(2) and thus invalid.and are overbroad

obscenity cases. proceed supersedingIn order to with the
Defendant,againstin a the Govern­outlined Miller indictmentSupremeThe Court

thatonly proceedcan on countsthe trier of fact to use mentthree-prong test for
violations of subsectionsobscenity. chargewhat constitutesdeterminingin

1466A(a)(1) (b)(1).andprovide anytoThe has failedGovernment
Congressthat indicates canauthority simplyin this caseThe indictment

byfact-finderusurp the function of the Defendant with violations of sub­charges
portions of the Millerdoing away with (b).1466A(a) and There is nosections

in visual de-obscenity regulatingtest beingDefendant isreference to whether
actualinvolvingnot the use ofpictions 1466A(a)(1) orunder subsectionscharged

onlycan be bannedPornographyminors. (b)(1) (b)(2).(a)(2), The conductor or
the use of actualif it is obscene or involves factsin count one states sufficientoutlined

Coalition, 535 U.S. atSpeechminors. Free 1466A(a)(1),§ andofallegeto a violation
240, 122 1389. SubsectionsS.Ct. throughin twooutlined countsthe conduct
1466A(a)(2) (b)(2) require neither andand viola­allegefacts tofour state sufficient

and unconstitu-are therefore overbroad 1466A(b)(l).§ Because subsectionstions of
tional. 6A(a)(1) (b)(1) incorporate the146­ and

obscenity,three-prong Miller test forimpactminimal onThis conclusion has
the are not over-­portionsthese of statutecompletethe almost redun­giventhis case

Processin violation of the Dueby subsectionsbroaddancy of the conduct criminalized
(b)(1) in the su­A(a)(1) allegedThe conductthat of Clause.and with1466­

(b)(2).1466A(a)(2) delineates violationsindictmentpersedingand Thesubsections
of the stat­portionsconstitutionalthese sub­ of thosedifferences betweenobservable

1466A(a)(1) therefore, that(1) ute; argumentDefendant’sare subsectionssections
indictment must be(b)(1) supersedingMiller test as the entireincorporate theand

fail.mustelements, based on overbreadthsubsections dismissedwhereasessential
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Impact any rightv. Texas do not violate constitutional toII. of Lawrence
privacy. appellateFor district andthat based on thearguesDefendant

judicial system,courts in our such aTexas,holding of v. 539 U.S.Lawrence
indetermination dictates the result anal-2472,558, 123 156 L.Ed.2d 508S.Ct.

unless and untilogous cases the Su-(2003), longer relycan nothe Government
preme expresslyCourt overrules theon the advancement of a moral code as a
substance of its decision. Lawrence v.legitimate state interest. The Government

represents stepTexas no such definitivenot a First Amend-asserts Lawrence was
by imper-the Court. It was thereforemerely held that thement case but instead
missible for the District Court to strikea particular practicefact that has been

atdown the statutes issue based ontraditionally immoral is not aviewed as
speculation pivotalthat and otherOntouphold prohibit-reason to a lawsufficient
obscenity “appear[cases to rest on rea-]ing it.

rejected in”sons Lawrence.prohib-Lawrence held that a Texas law
sodomyiting homosexual violated the Due Inc.,v. ExtremeUnited States Assocs.

Process Clause of the Fifth and Four- (3d Cir.2005).150,431 F.3d 161 The
578-79,atteenth Amendments. Id. 123 Third Circuit concluded it was error for

solelyS.Ct. 2472. Lawrence addressed relythe district court to on the inholding
in privacysexual relations the ofpersonal thereby ignore longstand-Lawrence and

563,atan individual’s home. Id. 123 S.Ct. ing Supreme precedent regardingCourt
Nonetheless, citing2472. United States v. obscenity. Id. at 162. The Fifth Circuit

Associates, Inc., F.Supp.2dExtreme 352 rejectedalso argumenthas the that Law-
(W.D.Penn.2005), argues578 Defendant obscenityrence renders federal laws un-

Lawrence has restrictingrendered laws Coil,constitutional. See United States v.
speechobscene unconstitutional. (5th (conclud-912, Cir.2006)442 F.3d 917

Associates, Inc.,In Extreme the district ing Stanley’s progeny upholding the con-
applied scrutinycourt strict to the federal stitutionality obscenity againstof laws at-

obscenity statutes at issue and held that tacks based on both the First Amendment
Lawrence, publicafter the advancement of processand substantive due was control-

morality longer legitimate,was “no a let ling contraryin the of a rulingabsence
compelling,alone state interest.” Id. at Court).Supremefrom the

594, 123 2472. ConcludingS.Ct. the feder-
19, 2008,May SupremeOn the Court

obscenityal statutes “fail the strict scruti-
reiterated that speech pro-obscene is notny theytest narrowlybecause are not

bytected the First Amendment.to governmen-drawn advance the asserted —Williams, U.S.-, 128 atS.Ct. 1835.tal interests of minors and un-protecting
The Court concludes Lawrence does notwitting exposureadults from to obscene
render laws restricting speechobscene un-materials,” the district court held the stat-
constitutional, argumentand Defendant’sutes were applied,unconstitutional as and
based on Lawrence fails.596,the indictment was dismissed. Id. at

123 S.Ct. 2472.
Sufficiency AllegationsIII. of Factualappeal, reversed,On the Third Circuit

Supersedingin the Indictmentholding,
Supreme Finally,We are satisfied that the Defendant contends theCourt

allegedhas decided that the federal facts supportstatutes as do not an indict­
regulating obscenitythe distribution of ment for violations of 18 U.S.C.
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1466A(a)(l)1466A(a) 1461, (b)(1), 1461,(b), 2,§§2. Defen- and and con-§§ and and
therein,have tained and the determination re-argues the materials at issuedant

whether the materialsgardingand thus constituteliterary and artistic valueserious
aobscenity properlyis leftthe determinationnot Defendant contendsare obscene.

jury.to thehim profession-from werematerials seized
books, andcomically produced Japanese

CONCLUSIONbydrawings were createdquestionthe in
Defendant’s that anargument he hasaccompaniedandaccomplished artists are

right possessunlimited constitutional tothenarrative Defendantby text. asserts
Speechobscene materials must fail. Freelegallyare andwidelycomic books at issue

made thatCoalition clear banned materialin and thatpublic Japan,available to the
must meet either the Ferber or Millerinimages possessionsome hiswhile of the

dispute imagesis nostandards. There theobjectionable certainmay be deemed for
children,in this case do involvenot realreaders, seri-they representnevertheless

Ferber is inapplicable.thus Subsectionsby profession-art and skilledous talented
1466A(a)(1) (b)(1) requireand the visualals, such, drawingsand as the cartons and

be and thusdepictions obscene must satis­are not obscene.
Millerfy the standard. Because subsec­The Government contends Defendant’s

1466A(a)(2) (b)(2) do requiretions and notonargument, partially predicatedwhich is
depictions obscene,the visual be and thosemustpropositionthe that the materials

protect­of the statute restrictsubsectionssuch in the District ofhave value Southern
speech, the findsed Court those sectionsthey legal Japan,are in failsIowa because

infirm and formconstitutionallyare cannot(1) of deter-because the trier fact must
of a undercharge supersed­the basis thework, whole,mine whether the taken as a

ing indictment.artistic, orliterary, political,lacks serious
indictment suf-superseding allegesThe(2)value, and the of Millerscientific result

chargingfacts supportficient to countspermit jurorto a in obscen-sittingcases is
1466A(a)(l)§of andviolations 18 U.S.C.ity knowledgecases on of theto draw

(b)(1). Thus, indefectsthe subsectionscommunity hevicinage from whichor
1466A(a)(2) (b)(2) do notand necessitatein what the av-decidingcomes conclusion

inof supersedingdismissal the indictmenterage person, contemporary com-applying
case. The of what con-this determinationmunity givenwould reach in astandards

a determination to beobscenitystitutes isThecase. Government asserts Defendant
fact case.by the trier of in thismademateri-juryis free to to the that theargue

pendingfindsAccordingly, the Court theliteraryand valueals have serious artistic
part grant-inmust be denied andmotionIowa,of thein the District butSouthern

part. Dis-ed in Defendant’s Motion tothe pretrialcannot dismiss case sim-Court
45)(Clerk’s denied,is with themiss No.maybecause materials at beply the issue

exception prosecutionof under subsec-anylegal country.in another
(b)(2)1466A(a)(2) as theand to whichtionsmaterials at have ser-Whether the issue

granted.motion isliterary artistic and thus areious and value
IT IS SO ORDERED.factualnot obscene is a determination

made the trier ofappropriately bymost
at thefact trial. The Court concludes

alleges sufficientsuperseding indictment
chargesto undersupportfacts


