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NY,Henry, Hamburg, plain-Daniel J. for
tiffs.
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motion,Godson, Smith, plaintiffthe has submitted theMurphy & Scho- toFrank G.

counsel,Buffalo, plaintiffsof Daniel Hen-NY, third-party defen- affidavit J.forepperle,
Aff.”),(“Henryry, Esq., exhibits awithdant.

in disputematerial factsstatement ofWishnoff, Lytle,Phillips, Hitch-Alan M.
(“P.Statement”), a memorandum of lawBuffalo, NY,cock, Huber, for de-Blaine &
(“P.Memo”), supplementaland a affidavitthird-party plaintiff.fendant and

(“Henry Supp.”).plaintiffsfrom counsel To
par-tothe extent the exhibits attached the

AND ORDERDECISION excerpts depositionare fromties submissions
transcripts, they directlyshall be referencedSKRETNY, Judge.District

submissions,as such. In addition to theseINTRODUCTION
argumentsthis Court has also considered the

is Bethle-Presently before this Court the thecounsel on the record at time ofof made
(“defendant”) mo-Corporation’shem Steel 14, Inappearance on Octobertheir 1994.

summary pursuant to Fed.judgmentfortion large part, many argumentsof werethese
R.Civ.P. 56. incorporated supplementaltheinto submis-

bysions received the Court.his(“plaintiff’) andNorman E. Kaezmarek
initiated this actionEmily Kaezmarekwife Having parties’ respectiveconsidered the

ainjuries atplaintiff suffereduponbased inarguments and the facts documented the
by while was em-plant defendant heowned record, grantshallthis Court defendant’s

hadby Works whichployed Oldman Boiler summary judgmentfor for the rea-motion
performto certaincontracted with defendant setsons forth below.

de-repair complaintThe asserts thatwork.
theory commonis liable under a offendant FACTS

for ofnegligence as as violationslaw well
majority underlyingthe theThe of facts241(6).200, 240,§§ In addi-andLabor Law

bydisputednot counsel.present action aretion, separatea claimplaintiff also asserts
Instead, primarily dispute legalcounsel thealleged reg-ofon violationbased defendant’s
significance of these facts.Occu-promulgated pursuantulations to the

22, 1991,April 1250-Act, Purchase OrderSafety and 29 U.S.C. Onpational Health
(“OSHA”). byissued defendant to Old-pres- 0422-3005N wasseq.§ Defendant’s651 et

(“OBW’) ofrepairBoiler for theman Worksof all claims.ent motion seeks dismissal
atpipelines pumpin a house defendant’ssummary judg-In of its forsupport motion

Lackawanna,plant in Newmanufacturingment, affidavitdefendant has submitted the
¶(D.Statement 3;1 Ex.Aff.York. Wishnoffcounsel, Wishnoff, Esq., withof defense Alan

F.) byincorporatedThe Purchase Order(“WishnoffAff.”), ma-a statement ofexhibits
provisions contract X500-the ofreference(“D.Statement”),in adispute,terial facts not

(“Contract”) previously entered103-9578-K(“D.Memo”), replyamemorandum of law
(I'd)by and defendant.into OBW(“Wishnoff Re-counselaffidavit from defense

(“D.Re- andof Both the Purchase Order Contractply”), reply lawa memorandum
provisions to issuesthesupplemental of contain relevantply”), and a memorandum

First,by thepresent motion.(“D.Supp.”). oppositionIn raised thewith exhibitslaw

setbe tried. materialpertinent part, 56 the Local ine issue to AllIn Local Rule of1. facts
byrequiredthe District to beRules Civil Procedure for Western in servedof the statementforth

provides:of movingNew York un-party will deemed admittedthe be
judgment requiredsummary bythereany for ... the to beIn motion controverted statementless

anotice of motionbe annexed to the opposing party.shall byserved the
short,separate, of the rule,concise statement added).and this(emphasis to thePursuant

moving partytheas whichmaterial facts to paragraphs ofthose defendant'sCourt shall cite
genuine tried.is issue to becontends there no undisputed which have beenof factsstatement

summarypapers opposing motionThe a for theyconclusively as have notestablished insofar
short,separate,judgment andashall include by plaintiff’s Local Rule 56been controverted

as tothe material factsconcise statement of response.statement in
genu-there exists awhich it is contended that
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provides that would opportunity givenOBW Site and that beenPurchase Order has
labor, material, for,equipment made, anysu- it“furnish and to and it has and all

oversoling undersoling investigationsandpervision” for the desired to the condi-relative
(Wishnoff F.)longof Aff. Ex. of andtwo nozzles. tion the Site the character of the

Moreover, have capabilityOBW “to the and the condition andwas Work circumstances
breathing equip- performed,and in of which Workbe trained the use under the must be

and, furthermore,breathingsupplyment ... own airand their that it has examined and
¶ 4.)(Id.; clearlyequipment.” plans everyand D.Statement the andunderstands

Furthermore, OBW,by way of the Contract and of Agreementclause section this and
“Contractor,” defendant, specificationsthe and the “Com- of the hereto attached.

pany,” agreed as follows: ¶ 5.)(Id.; D.Statement
WORK FOR:—FIRST. CONTRACTED

Representatives of defendant and OBWperformtoagreesThe Contractor all the
projectmet discussed the severaland/or(including furnishingwork of all mate-the

prior commencingto aftertimes and work.rials, tools, insurance,equipment, labor
First, prior to the issuance of the Purchasesupervision requiredand alltherefor and

pre-bid meetingsOrder atwere held whichdelivery, unloading, storage, construction
outside were tothereto) contractors invited defen-and installation incidental shown

facilitydant’s and the nature of the work tobyon for plans specifica-or called the and
performedbe was described and assessed.designatedtions as follows.

(Michalski 20.)Dep. p. Anthony* ** * Hs * at Michal-
ski, Bethlehem’s Mechanical Division Fore-ANDSEVENTH. RESPONSIBILITY

personman who was the ifcontact OBW hadINSURANCE: —The beContractor shall
any questions regarding repair project,thesolely protectionresponsible for the of the

safety precautionsthat “bigtestified awereequipmentWork of alland and materials
meetingsat these prospectiveissue” and con-completionto be used therein until final of

tractors were to adirected reference chartthe and promptlyWork shall at ownits provided guidelinesgeneralthat for thesame,expense repair any damage to the
types breathing apparatus necessaryof forhowever caused. shallThe Contractor (Id. 39.)20,job. pp.the at The discussionsproperly guard pre-inthe Work order to

safety necessity breathingabout and the forpersonany persons being injuredvent or
apparatus pre-bid meetingsat the were like-by byit or the condition of the andSite byacknowledged Berger,wise Edward thecomply provisions ap-shall with the of all 108.)president (Berger p.of atDep.OBW.laws, ordinances,plicable regula-rules and Second, prospectiveMichalski testified thatany public body relatingtions of to the
bidder’swould been pres-have alerted to theprotection performanceof or safe of the

gas they givenence of ammonia when wereWork ...
throughs” the Berger“walk of work andsite

CompanyThe obligationassumes no to acknowledged both pre-bidthat at the meet-
tools,any equip-furnish to the Contractor ing again job justand at the site before OBW

performancement or materials for the of began work defendant informed OBW that
exceptthe may expressly pro-Work as be job exposurethe would involve to ammonia

vided herein. (Michalski 21-22;pp. Bergerfumes.2 Aff. at
108-09; 22.)pp.at Dep. p.Harmon at

Third,SEVENTEENTH. INVESTIGATION Michalski that thetestified once con-
OBW,BY safetyCONTRACTOR: —The Contractor tract was awarded a meetingto

hereby represents prior priorthat to the wasexecu- held to the ofcommencement work
(Id.Agreement 26.)tion it project.of this has the p.visited on the at

Despite having presence 1910.1200(e)(2)(iii))2. been to concerningalerted the of 29 C.F.R. the
OBW,gas, Berger,ammonia on behalf of notdid chemicals defendant had wouldindicated be

(Wishnoffrequest Safetya Material Data Sheet present (Berger Dep. p.in the work site area. at
(page expresslyAff. Ex. ofF contract inserted for 109.)

purposes complying requirementsof thewith of
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' allegedlypump house at Plaintiff was unable to return tobegan in aworkOBW
finishing daywork after on the third becauseApril patchingplant in late 1991defendant’s

(Kac­ exposureinjuriesof suffered as a result of torepair.in ofpipeline needa that was
gas.4ammonia This commenced56, 111; lawsuit wasDep.Dep. pp. Michalskiatzmarek

injuries.damages allegedto recover for those32.) liquidap. pipeline containedat The
liquor” con­“circulatingas whichreferred to

DISCUSSIONby-products of95% and 5%sisted of water
included am­making process whichthe coke Summary JudgmentA. Standard

6-7.)¶¶(D.Statement Ammoniamonia. Rule of Civil ProcedureFederal
constituted, weight, approximately oneby 56(c) summary judgmentprovides that is

(Id.;circulating Michalskiliquor.percent of depositions,pleading,wherewarranted “the
17.)9-10; Dep. p.Philips atDep. pp.at interrogatories,to and admissionsanswers

types ofAlthough brought severalOBW affidavits,file, together any,ifon with the
site, plain­breathing apparatus to the work anygenuinethat is no as toshow there issue

respirator becausetiff not an air-feddid use moving partythe ismaterial fact and that
onlyusing the oneemployee wasanother judgmentto a ofentitled a as matter law.”

(Kac­weldingfit his hood.that overwould A “if is“genuine issue” exists the evidence
75.) However,64,Dep. pp. it isatzmarek jurya return asuch reasonable couldthat

plaintiff and other OBWclear that once nonmoving Bryantparty.”for the v.verdict
job they knew thatwere at the citeworkers (2d979, Cir.1991),923 F.2d 982Maffucci

(Harmonpresent.wereammonia fumes denied, 849, 152,112 116cert. 502 U.S. S.Ct.
49,22, 31, Dep. pp.atDep. pp. Kaczmarekat (1991).117 A fact is “material” if itL.Ed.2d

40.)833; Dep. p.atMiehalski the of suit under“might affect outcome the
law____” Libertygoverningthe Anderson v.eight dayshourworked three fullPlaintiff Inc., 248, 106 2505,242,Lobby, 477 U.S. S.Ct.daythe the first therepairing pipeline. On (1986).2510, 20291 L.Ed.2d

fumesseverity of smell from the ledthe
foreman, Rule,to Terrenceplaintiff complain party movingto his forthe aUnder

Harmon, breathing equipment summary judgmentthat better can meet its burden ei­
49-50.)(Kaczmarek showingDep. by producing the ab­pp.was at ther evidenceneeded.

fact,genuine orof a of materialDespite producethe that did not sence issuefact OBW
by that there is anpointing out to the courtequipment, plaintiff continued to work.such

orsupportingof one moreabsence evidenceproject,dayFor first and half of thethe
essential, nonmoving party’sofelements theportion pipelineplaintiff on a of theworked

Catrett, 317,Corp. 477 U.S.case. Celotex v.pump Thewhich was outside the house.
2548, 2554,325, 26591 L.Ed.2d106 S.Ct.plaintiff againandwork then moved inside

56(e)(1986). Furthermore, provides:Rulebreathingtocomplained Harmon that better
(Id. 59.) judgmentatequipment summaryneeded. Harmon iswas a motion forWhen

job, providedto in thisget approval postpone supportedtried the but asto made and
(Id. 60.) mayp. rule, party uponat not restrequestthat was denied. an adverse

remaining allegations denials of the ad­hours on the third the mere orWith about two
party’s, pleading, but the adverseday, requested breathing equipment ar- versethe

(Id. 62.) by affidavits or as other-party’s response,p.rived. at

injuriesplaintiff's areAlthough plaintiff initially 4. and ofhe knew am- The nature extent3. denied
81),(Kaczmarek p.present Dep. parties'at he onmonia was in either submissionsnot addressed

First, plain-point. fact,summaryhimself on this judgmentcontradicted present motion. Inthe
"you the smell”tiff testified that couldn’t believe present is devoid ofthe motionthe record for

49)(Id. p. complained tothat he had hisat and plaintiffsdescriptionany providing ofevidence a
get withoutforeman that someone would hurt injuries supporting thatalleged or an inference
(Id. 132).p.breathing equipment atbetter by exposureinjuries towere thecausedsuch

Moreover, plaintiff that Har-admitted Terrence ammonia fumes.
site,mon, workingemployee at theanother ÓBW

bythat smell was caused ammoniatold him the
83.)(Id. p.atfumes.
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rule,provided chapter appliesin must forth All placesthis set to which thiswise
constructed,showing equipped, ar-specific genu-that there is a shall be sofacts

party ranged, pro-If the adverse tooperatedine issue for trial. and conducted as
summary judgment, adequate protectionifrespond,not so vide reasonable and to■does

lives,against safetyappropriate, personsbe entered the the and of allshall health
employed lawfullyparty. frequentingadverse therein or

machinery,places. equipment,Allsuchdeciding summaryIn a motion for
in placesand such shall be sodevicesjudgment, and thethe evidence inferences

placed, operated, guarded lightedand as tofrom must be indrawn the evidence “viewed
adequateprovide protec-reasonable andpartylight oppos­the most favorable to the

persons.to alltion suching the motion.” Adickes v. S.H. Kress &
Co., 144, 158-59, 1598, 1609, merely398 U.S. 90 This statute ofS.Ct. is a codification the

(1970). “Only duty26 L.Ed.2d 142 when reason­ common-law of owners and contractors
importnot to place.able minds could differ as the to furnish a safe work v.Lombardi

Stout, 290, 55, 57,judgment proper.”of evidence is 80 590 N.Y.S.2dsummary N.Y.2d
(1992).117,Bryant, 923 atF.2d 982. The function of the 604 N.E.2d 119 bothBecause

200(1)weigh §negligence liabilitycourt is not to the evidence and deter­ common law and
matter, premisedthe truth the butmine of rather to the underlyingare on same theo­

genuine ries,a simultaneouslydetermine whether there is issue this shallCourt consider
Anderson, 249, by way single analysis.for trial. 477 at 106U.S. these claims of a See

Elec,However, summary judg­at 2511.S.Ct. a Comes v. YorkNew State and Gas
(3rd945,not merely Corp.,ment motion will be ondefeated 189 A.D.2d 592 N.Y.S.2d 478

1993)“metaphysicalthe of a Dep’t (simultaneously analyzingbasis doubt” about the claims
facts, 200(1)premised §Matsushita Elec. Indus. Co. v. negligence),Zenith on and common law

574, 586, 876,Corp., 'd,Radio 475 U.S. 106 S.Ct. 82 N.Y.2d 609 N.Y.S.2daff­
1356,1348, (1986), 168, (1993);89 L.Ed.2d 538 “or on the 631 110N.E.2d Karaktin v. Gor­

conjecture 637,Bryant, Corp.,basis of or 923surmise.” don Hillside 143 A.D.2d 532
(2d 1988)words, 891, (“[a]nIn nonmovingF.2d at 982. other the Dep’tN.Y.S.2d 892 ac­

party significant premised §must with prem­come forward tion on Labor Law 200 is
probative in supportevidence of on negligence”);its com­ ised see also Lane v. New

Assocs.,plaint. Capital Imaging 172,See v. Corp.,P.C. York State &Electric Gas 18 F.3d
(2dAssocs., Cir.1994)ValleyMohawk Medical F.2d (citing996 179 proper­Karaktin as

—(2d537, Cir.1993), denied, ly542 cert. supportingU.S. district court’s dismissal of
388, (1993).-, 200(1)).114 plaintiffs §S.Ct. 126 L.Ed.2d 337 claim under

Liability theoryunder a com­ofB. Plaintiff’s Claim under Labor Law 200(1)negligence §mon law or will attach to240(1)§
placea landowner under the work doc­safe

By way of a letter to defendant’s counsel fortrine incidents which occur in overareas
as as supplementalwell the hisaffidavit of which the owner maintains control. Bidetto
counsel, plaintiff agreedhas that his claim City Housing Authority,v. New York 25

240(1)§Laborunder Law should dis-be 848, 695,N.Y.2d 303 N.Y.S.2d 250 N.E.2d
¶ 5;(Henry Supp.missed. Ex.Wishnoff Aff. (1969). settled, however,735 isIt well that

E.) Accordingly, this Court thatshall direct duty provide place“the to a safe to work is
plaintiffs premisedcause of action on this injurynot breached when the ofarises out a
statutory provision be dismissed. in plant,defect the ownsubcontractor’s tools

methods,- through negligentand or acts of
200(1)§C. Plaintiffs’ Labor Law and occurringthe subcontractor as a ofdetail the

NegligenceCommon Law Claims Triboroughwork.” v. BridgePersichilli and
against 136,Plaintiff Authority,asserts claims de­ Tunnel 16 N.Y.2d 262

200(1) 476, 480,§fendant under Labor Law as well as 802,N.Y.S.2d 209 N.E.2d 805
(1965).negligence. Recoveryfor common law against gen­Labor Law the owner or

200(1) provides§ mayeral contractor be had where a worker’s
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Son, 311,54alleged or dan­ Louis N. Picciano & N.Y.2d 445injuries defectsarise out of
127, (1981);arising from subcontractor’s methods 429gers a N.E.2d 805 AllenN.Y.S.2d

partyonly if it is shown that theor materials 44Corp.,v. Cloutier Construction N.Y.2d
requisite degreethechargedbe “exercised 290, 630,to 376405 N.Y.S.2d N.E.2d 1276

portionthe ofsupervision and control overof (1978); Heights Shoppingv.Rusin Jackson
injury.”his v.that to Rossthe work led Inc.,Center, 103,27 N.Y.2d 313 N.Y.S.2d

Co., 81 N.Y.2dHydro-Elec.Curtis-Palmer 715, (1970).5N.E.2d261 635
55-56,49, 82,494, 618 N.E.2d601 N.Y.S.2d

Wills, Inc.,(1993); T.89 Moore v. Charles Court firstThis considers whether
(1929)(“a428-29, 165426, N.E. 835250 N.Y. may bedefendant liable under the “safe work

property isgeneral owner] not[orcontractor rule,place thisdoctrine.” Under defendant
hisresponsible negligentfor acts of sub­the may if authorityliable it hadbe to control

propertyfact that acontractor” and the mere activity bringing injurythe toabout the en­power generallimited ofowner retains some
able it to avoid or correct an condi­unsafeseeingpurposesupervision “for the of that

Son,tion. v. N.Russin Louis Picciano &byproperlybeingthe was done thework
129, 806-07;at445 429 N.E.2d atN.Y.S.2dsubcontractor, according plansto the and

see Freight,also Karian v. Anchor Motorspecifications, not it liable formake[does]
Inc., 175,777,144 A.D.2d 535 N.Y.S.2d 177subcontractor.”)independentthe of theact
(3rd 1988) (“[t]heDep’t duty imposed upon [aThus, propertyof the whereas owneran
property provide placeowner] to ais safe forinjured,plaintiff allegedly defendantwas
workers, and, precondition imposeas a tomay negli­if ownBethlehem be liable its

duty,liability partyfor violation of that aplace togence allowed an unsafe work cause
authoritycharged controlmust have to theinjury requisiteplaintiffs it exercised theor

activity bringing injury inabout the order todegree theof control and direction over work
injuryit to avoid the or correct anenablenegligenceof contractor did causethe whose

condition”). case, plaintiffIn this of­unsafetestinjury.the statement of the forThis
proposed whyof rationales as tofers a seriesliability injuredassessing tolandowner work­

failing pro­liable todefendant be forshouldbysupporteders a number of other deci­is
plain­place. example,work Forvide a safeAppeals.by ofsions the New York Court

maytiff that heldasserts defendant be liableNew andComes v. York State Electric Gas
168, pipelines876, because it could have shut down theCorp., 609 N.Y.S.2d 63182 N.Y.2d

Stout, circulating liquor,(1993); containing the but decidedv.N.E.2d 110 Lombardi 590
(P.Memo55, 117; against pp.a at 11-N.E.2d Russin such measure.604 v.N.Y.S.2d

performing job. clearly contrarya rule isAppellate of New York State This to5. Two Divisions the
AppealsSupreme rulingsCourt rendered decisions whichhave of York Court ofthe the New

distinctlyset different formulations of this liabilityforth recognize maylandowner bewhich that
Specifically, and Third De­test. both Second premised on either an unsafe work site or a

partments mayhave that a landowner beheld pre-and if thesubcontractor’s manner methods
injured "only inju­theliable to an worker when "authority tothat the landowner havecondition

as the result an actualries were sustained of injury"activity bringing the iscontrol the about
site,dangerous condition at the work rather than Son,Picciano & 445satisfied. Russin v.

in the workas the result the manner which wasof 129, 806-07;at N.E.2d at seeN.Y.S.2d 429 abo
performed, onlyand if the owner exercisedthen Co.,Hydro-Elec.Curtis-Palmer 601Ross v.performedsupervision and over workcontrol the 55, (holding thatN.Y.S.2d at 618 N.E.2d at 88or or notice ofat the site had actual constructive injuries alleged]a out of"arise[where worker'scausing accident.”the unsafe condition the Sea­

dangers arisingor from a subcontractor’sdefects612,Co.,A.B. 197 A.D.2d 602man v. Chance materials, recovery against theor own-methods693, (2nd 1993)Dep't (emphasisN.Y.S.2d 694
[may]general [if]be had it iser contractororomitted), appealand dismissedadded citations

chargedparty bethat the to exercisedshown847, 110,op., 83 N.Y.S.2dwithout N.Y.2d 612
operation").supervisory thesome control overNorman,(1994);606 v. 146634 N.E.2d Whitaker

regardlessAccordingly, this inconsis-of whether938, 916, (3rd Dep't918A.D.2d 536 N.Y.S.2d
tency is the result of merein the cited decisions779,1989) (same), aff'd, 75 N.Y.2d 552 N.Y.S.2d
imprecision a to effect anor conscious decision86, (1989).N.E.2d Such a formulation551 579

law, applythe this shall theof Courtevolutionrecovery against a land­of the rule barwould
byliability recognizedrepeátedly Newinjuries test forplaintiff’s resultedowner whenever a

highest previously set forth.of York’s courta manner or methodfrom subcontractor’s



776

12.) plaintiff argues express provi-that withoutSimilarly, th[e]defen- noted that “even
provide[requiringsion the contractor to themay held liable because it “haddant be

least, necessaryor, equipment], it would seem clearknowledge at constructiveactual
responsibilitythat it contractor’s]was to[theknowledge condition in theof the hazardous

proper supplies and3.) furnish the materials to(Henry p.pump Supp. athouse.”
jobcomplete the which it had contracted to

arguments must be con­Plaintiffs Triborough Bridgedo.” Persichilli v. and
oflight exceptionssidered in two to the safe 481,Authority, atTunnel 262 N.Y.S.2d 209

byplace recognizedwork New Yorkdoctrine Furthermore, contraryN.E.2d at 805-06. to
First, Ap­the New Courtcourts. York of plaintiffs conclusory unsupported argu-and

peals placehas that the doc­held safe work ments, is no as tothere issue of fact whether
providetrine does not extend to a cause of presence readilythe of ammonia was observ-

partaction for “hazards which are of or byable the reasonable of one’suse senses.
veryin work the contrac­inherent the which undisputed strongIt is that the smell of

performtor to oris where the workmen are immediately by plain-ammonia noticedwas
engaged specific purpose of repairingfor the plaintiffs regardingtiff and that concern the

Co.,Gasperthe defect.” v. MotorFord 13 severity repeatedlytoof the fumes led him
205,104, 208-09,N.Y.2d 242 N.Y.S.2d 192 complain to his foreman that better breath-

(1963);163,N.E.2d 166 see also McCullum Moreover,ing necessary.equipment was
Co., 489,Barringtonv. 192 A.D.2d 597 Berger’s testimonydeposition reflects that

(1st 1993) (“no295, Dep’tN.Y.S.2d 296 re­ aware, work,prior commencingOBW was to
sponsibility upon prop­rests an owner of real jobrepair per-that the OBW contracted to
erty through dangerousto one hurt a condi­ exposureform involved to ammonia fumes

(internaltion which has fix”he undertaken to and that need appropriateits workers would
omitted)).quotation exception,As a second breathing equipment. lightIn of the undis-

dutya landowner has no “to secure the safe­ puted facts, this Court thatfinds defendant
ty againstof his servant a condition or even (1)may merelynot heldbe liable because it
defects, dangers may readilyberisks or that knowledgehad actual that ammonia fumes

by senses,observed the reasonable theuse of (2)site;present inwere the work it could
having age,in intelligence expe­view the and to;pipelinehave shut itsdown but chose not

Tucker,Stephensrience of the servant.” v. (3) provideor it to appropriatefailed breath-
828, 667, (3d184 584A.D.2d N.Y.S.2d 669 ing equipment inspect being byor that used

1992) (internal omitted).Dep’t quotation employees.OBWs
plaintiffBoth of rules bar fromthese recov­ This nowCourt turns to consider whether

ering any type placeon of unsafe theo­work the facts documented in the record suffi-axe
ry. givecient to rise to a triable issue as to

The Purchase Order and Contract reflect requisitewhether defendant theexercised
necessarythat to exper-OBW was have the degree supervisory repairof overcontrol the

provide necessarytise and breathingthe project performed by maythat itOBW be
equipment to its workers so to be ableas to submission,supplementalheld liable. In his
perform repairthe work under the conditions plaintiff following sup-identified the infacts

plaintiff complainswhich were the cause of port of his contention that defendant exer-
injuries, presencehis ini.e. the of noxious supervisorycised operation:control over the

words,fumes. In (1)other defendant entered employeesthat Bethlehem worked on the
agreementan with OBW that allowed defen- pipeline assistingsame to control the leaks

pipelinekeep up runningdant to its and (2)by applying tape”“duct patches; Bethle-
repairs involvingwhile were made. In a case hem concerning repairOBW theinstructed

provisionsimilar aa contract and worker project far as the frameas time for the
injured expo- (3)who was also as the result of project used;beand the materials to a

gas,sure to noxious the New York Court of employee designatedBethlehem was to an-
Appeals propertythat questionsfound the owner had employees mightswer OBW have

duty provide (4)no regarding repairto the contractor’s workers pipeline;the of the
jobthe equipment necessarywith to do a Bethlehem upand instructed OBW where to set
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(5) represen- lightin record in a toequipment; a the most favorableBethlehemtheir
through inspections of this finds noplaintiff,conducted walk Court that there istative

(6)site; providedand for athe work Bethlehem reasonable inference that defen-basis
creams, gloves,protective rubber fire blan- requisite super-degreedant exercised the of

thekets, to be welded topatch material itprojectand control over the thatvision
portable man fans for air circu-pipeline, and may be held liable.

¶¶2-4.)(Henry Supp. at Plaintifflation. supported byThis conclusion is the deci-
during,notes that one the walkfurther of Division,Appellate Depart-of the Thirdsion

thatthrough inspections, Michalski advised Co.,inment Tambasco v. Norton 207 A.D.2d
plaintiff wearing respirator. {Id.should abe (3rd618, 1994), ap-Dep’t615 N.Y.S.2d 539¶ 4(C).)at 857,op.,peal without 85 N.Y.2ddismissed

hand, languagethe ofOn other the (1995).375, N.E.2d In624 N.Y.S.2d 648 795
expresslyPurchasethe Contract and Order part, com-pertinent the Tambasco court

placed responsibility projectthe onfor OBW. asmented follows:
providedparticular,In the Purchase Order The evidence before use does not establish
material,labor,would “furnishthat OBW Norton[, owner,]propertythat the exer-

necessary re­equipment supervision”and to requisite supervisioncised the and control
pair pipeline it also “havethe and that would subject provisionsto be to the of Labor

capability trained in the use ofthe and be negligence.§Law 200 or common-law
breathing equipment supplymust theirand Conklin, engineer workinganBoth Carl

(Wish­breathing equipment.”own air and accident, andNorton at the time of thefor
F.) beAff. Ex. While defendant couldnoff manager ofMcGaughnea,John Norton’s

provisions thedespite express ofliable these relations, Halla-industrial testified that
Order and the Contract if it never­Purchase more, plaintiffs[the contractor who was

super­responsibilityassumed totheless the a con-employer,] specialtywas hired as
being performedcontrol workvise and the

machinery equipmenttractor to andmoveOBW, Triboroughv.by see Persichilli
em-onlyand that Hallamore instructed itsAuthority,Bridge and Tunnel 262 N.Y.S.2d

ployees concerning the manner in which*, *,n. at factsat 481 209 N.E.2d 806 n. the
performed.the work should be Hallamorein the record do not allow for a reasonable

includingits theprovided equipment,ownthat such re­inference defendant undertook
subject Despite testi-forklift. Conklin’sdisputenosponsibility. There is that OBW
mony approxi-that at the worksitehe wasits responsibility provideaware of to thewas

week,mately his limit-twice a duties werenecessary jobbreathing equipment thefor
to the ofed coordination subcontractorsequipment by itsbreathingand that all used

concerning scheduling, of workcompletionbyemployees suppliedwas rather thanOBW
payingorders and invoices.110-11;(Berger Dep. at pp.defendant.

Although of evi-the terms contractthe34;14-15,Dep. Philips Dep. atpp.Harmon
that contractualdenced Norton retained a43.) Further, Berger, president,p. OBW’s

work Hallamoreright to oversee the ofresponsiblethat he for instruct­testified was
safety stan-and demand adherence tojobthe to being the OBW crew on how was

dards, right dischargeto em-including the100-01.)(Berger Dep. pp.atperformed.
findployees noncompliance, do notfor weonly personThe other who directed OBW’s

general supervi-the of thesethat retentionHarmon,Terryforce was OBWs leadwork
sory question of suf-powers creates a factjob, Harmon thatman for the and testified

summary judgment.to defeatficient Suchrepresentative con­although a Bethlehem
con-toretention “is insufficient establishdaily throughs theto check onducted walk

generalso as make a contractortrol toanyprogress he otherwork neither nor
of anegligencein for the actionsliableemployees instructions fromOBW received

negli-... act ofwhen nosubcontractor”representatives on how the workBethlehem
(Harmon generalparton the contractorpp. gence theperformed. Dep. atto bewas of

88-90.) Moreover, that62, alleged. we note11-14; has beenDep. pp.atKaczmarek
contract, wasto HallamoreViewing totality pursuantthe suchthe of facts documented



equipment sum,to furnish all for its own In plaintiffwork this .Court finds that has
responsible implementa-and was for the failed to raise a' triable issue of fact as to

Hence,safety precautions....tion of all maywhether defendant be held liable under
we find that Norton’s activities do not 200(1)§ and,Labor Law or the common law

actively negligent“render it inasmuch as accordingly, defendant is entitled to sum-
activity bespeakthis sort of does not su- mary judgment dismissing these claims.

pervision of the kind which would render a
property owner liable at common law for 241(6)D. §Plaintiff’s Labor Law Claim

injuries by plaintiffthe sustained at the
241(6)§Labor Law statesworksite.”

construction,All areas in which excavationId., (citations,615 N.Y.S.2d at 541-42 omit-
or demolition being performedwork isted). Tambasco,Much like the facts identi-

constructed, shored,shall be so equipped,by plaintifffied here reflect that defendant
guarded, arranged, operated and conduct-merely generala oversightassumed role with

provideed as to adequatereasonable andrespect repair projectto the and did not
protection safety personsand to the em-requisiteassume the degree supervisionof
ployed lawfully frequentingtherein or suchnecessaryand control giveto liability.rise to
places.Wills, mayThe commissionerSee also Moore v. make rulesCharles T. 250 N.Y.

429, (“The carry provisionsto intoat 165 N.E. effect the835 of thisfact that the
subdivision,general and ownerscontractor andretained some limited contractors

power agentsandgeneralof their forsupervision such work ... shallpurposefor the
seeing complyof that the therewith.beingwork was properly

by subcontractor,done the according to the imposesThis statute nondelegable dutya
plans specifications,and did not make it ha- upon contractors,owners and regardless of
ble for independent negligentthe act of the supervisiontheir control or at a worksite.
subcontractor”). Trezins, (2d164,Adkins v. 920 F.2d 166

Finahy, duringthe mere fact that a walk Cir.1990); Hydro-­Ross v. Curtis-Palmer
through inspection a representa-Bethlehem Co., 52,Electric 601 N.Y.S.2d at 618 N.E.2d

plaintifftive indicated that wearingshould be at 85.
respiratora providedoes not a basis for

In his initial response to defen­finding defendant supporthable. To this
summarydant’s motion for judgment, plain­argument, plaintiff rehes on a line of case law

expresslytiff generalizedaasserted violationDepartmentin the Fourth of New York’s
241(6)§of allege anyrather regulationsthanAppellate Division, including Nagel v. Metz-

which were believed to have been violated.ger, 1, (4th103 A.D.2d 478 N.Y.S.2d 737
(P.Memo 9-10).)pp.at argumentThis must1984),Dép’t which propertyheld that a own-

rejected.bemayer be held hable for injuriesa worker’s
In contrast to the first five subdivisions ofmerelywhere the owner has actual or con-

241,section in Legislaturewhich thestructive setnotice of the unsafe manner in
specific safeguards own,out onwhich itsbeingthe work is subdivi-performed.

(P.Memo 7.) sion 6 does noHowever, broadly providemore thanp.at recentlywhen
thatpresented the owner and contractor seeopportunity adoptwith the to it thatto such

a the area where per-rule the York the work is toAppealsNew Court of beex-
constructed,pressly shored,formed is “sorefused to do so. Comes v. New

equipped, guarded, arranged, operatedYork State Corp.,Electric and Gas 609 and
169,at provideN.Y.S.2d 631 conducted as toN.E.2d at 111. Pursu- reasonable and

Comes, adequateant to protectionthis Court safety.”finds that it andwould This lan-
improperbe plaintiff guageto whichpremise provideallow to does not ina terms how

againstclaim solely met, is,defendant maybecause it these ends are to be ... but a
knowledgehave had actual that the manner reiteration of common law standards the

and repairmethod of project implementationwas of which is left to a subor-OBWs
potentiahy unsafe, requiringi.e. body,welders to dinate the Board of Standards and
work without breathing equipment.better Appeals
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154,Forest-Fehlhaber, argument,and at oralreplyN.Y.2d55 memorandumLong v.
115, objected132, 135, plaintiffsto reliance on118 defendant433 N.E.2dN.Y.S.2d448

241(6)(1982). self-executing regulations asserting argu-that suchis not a theseSection
proceed timelycan in a fashion.plaintiffa ments were not raisedunderstatute which

9.)p. agreesitself has This withallegation (D.Replythat the statute at Courton a bear
defendant,ElectricGregory v. General address thebut shall neverthelessbeen violated.

549,Co., 967, 551 plaintiffs arguments they516 N.Y.S.2d131 A.D.2d substance of since
1987). Instead,(3rd the are, event,in the wake ofDep’t anyin without merit.

Ross,inAppeals decisionYork Court ofNew
plaintiffsfirstThis Court considersto ward off athatit is well established

241(6) premised§ on 12claims underplaintiffsummary judgment amotion for
parts (Henry Supp.12 and at241(6) NYCRR 18.adequately§ mustproceeding under

¶¶ 7-13.) pursuantA action tocause ofviolated one of thea defendant hasallege
241(6) premised§ on a violation ofmust bebyregulations set forth theimplementing

23,Id., part implementing regu­12 theNYCRRAppeals. 601Board ofIndustrial
86;53, promulgated pursuant toAres v. lations which wereN.E.2d atat 618N.Y.S.2d

Pentzien, Inc.,874,State, 959, 209605 the statute. Knudsen v.590 N.Y.S.2d80 N.Y.2d
(3rd909, 192,(1992); City Dep’t194v. New A.D.2d 619 N.Y.S.2d361 RobinsonN.E.2d of

— (1st Ventures,A.D.2d-, 1994);York, Lawyer28 Rotterdam 612622 N.Y.S.2d v.
1995); 682;Nunnenkamp Bay BroganPoint As-Dep’t v. v. International Busi­N.Y.S.2d
— (2ndsocs., A.D.2d-, 76,592 Corp.,622 N.Y.S.2d Machs. 157 A.D.2d 555ness

(3d1995); 895, 1990);Dep’tv. Westerhaut v.Dep’t DeMattia Van 898 SimonN.Y.S.2d
Club, 594,Sport 204 A.D.2d Schenectady CongregationMola Social and N. Jehovah’sof

(2nd 1994);196, Dep’t Witnesses, 313, 343,198612 N.Y.S.2d 132 A.D.2d 522 N.Y.S.2d
Ventures, (3rd204 A.D.2dLawyer 1987);v. Rotterdam Dep’t DaBolt v. Bethlehem346
(3rd878, ap-Dep’t-1994), 70, 503,612 N.Y.S.2d 682 Corp., 92 A.D.2d 459 N.Y.S.2dSteel

864, 1983).peal op., (4thwithout 84 N.Y.2d Thus,dismissed viola­Dep’t while505-06
(1994);8, 327 see642 N.E.2d618 N.Y.S.2d parts 12 and 18regulationsof the undertion

Realty Corp., 190PeppeLeon v. & Malso J negligenceevidence ofcould constitute “some
(1st380,400, 384-85A.D.2d 596 N.Y.S.2d § 200 and the common lawunder Labor Law

1993) contrary position takenDep’t (noting a factor inif the violation was substantial
Departments priorby the First and Fourth injury,6ofbringing the occurrence” theabout

Ross).Appeals into the Court of decision Corp., 210 A.D.2dLandry Motorsv. General
Therefore, pursuantclaim toplaintiffs (4th255,898, 898, Dep’t256621 N.Y.S.2d

241(6), response§ forth in the initialas set 1994), supportwould not asuch a violation
summary judg-to defendant’s motion for 241(6).§pursuant to Seecause of action

ment, is meritless. Investors, L.P., 204RunNichols v. Deer
(3rdmotion, 691,929,Following argument on the 693-94oral A.D.2d 612 N.Y.S.2d

1994)granted parties’ leave to clari- viola­Dep’t (plaintiffthis Court the must demonstrate
by way supplementalfy arguments regulationof whichexplicittheir an rule ortion of

during oral ar- nondelegable dutysubmissions. The discussions undergive rise to awould
coun-apparently plaintiffs 241(6)).togument called §

problem assertingwith aattention thesel’s
Furthermore, notes thatthis Court241(6) specifying any§ withoutclaim under

23-1.7(g) provides thatalthough 12 NYCRRalleged, violated.regulations to have been
bymay incorporatedbesubmission, parts 12 and 18heBy way supplementalof his

part under certain limitedinto 23regula- referenceprovided rambling list ofhas now a
circumstances, City Roch­time, see Pellescki v.which, alleg-plaintifftions for the first of

692,762,ester, 694605 N.Y.S.2d198 A.D.2dpursuantof action tosupportes a cause
1993)¶¶ 6-13.) (4th regu-241(6). (recognizing that otherDep’t(Henry In itsSupp.§ at

may under thereg- be held liablealleged strate defendanttaking of these6. Even the violations
finds,account, previ- §this Court as 200.ulations into or Labor Lawcommon law

forth,ously plaintiff to demon-that has failedset
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12-1.5(d)may incorporated part byinto requireslations be 23 reference to rule which
denied, 752,reference), Iv. 83 N.Y.2d 611 “Emergency flushing facilities” is baseless as

134, (1994),633 N.E.2d 489 suchN.Y.S.2d anyhe fails to set forth how that section is of
present incircumstances are not this case. Fourth, plaintiffsrelevance to this case.

Specifically, 23-1.7(g) provides for incor-rule unavailingreliance on rule 12-1.6 is insofar
poration airdangerous contaminantswhere as there is no evidence in the record to

present atmosphere anyin ofare “the unven- establish that present pumpfumes in the
tilated confined area.” “Unventilated con- “dangeroushouse constituted air contami-

infined area” is not a defined term the 12-1.3(h).bynants” 12as defined NYCRR
and, such,regulations meaningas its must be Further, assuming presenceeven the of such

light regulationsin theconstrued of as a contaminants, there is no evidence in the
“‘according ordinarywhole and to the and requirementsrecord that provi-the of this”plain of Violette Ar-sense its words.’ v. Instead, plaintiffsion were violated. relies

Associates, L.P., 923,F.Supp.monk 849 928 conelusoryon the unsupportedand assertion
(S.D.N.Y.1994) Rodriguez(quoting Joseph,v. requiredthat this rule a ventilation and/or

(1st14, 592,149 A.D.2d 544 N.Y.S.2d 594 system pumphouseexhaust in the that would
1989)). rule,Dep’t Applying this this Court anyhave eliminated contaminated air which

pump plaintifffinds that the house where ¶ 11.)present. (Henry Fifth,was Supp.
worked does not fall within such a classifica- inapplicablerule 12-1.9 is because it relates

undisputedtion as it is that it was a room “Enteringto the spaces”of confined which
sixty by forty high ceilings,feet feet with had tank,are defined as vault or“[a] similar
large ends,openeddoors and both and was spaceenclosed structure or with restricted

by largeventilated (D.Reply pp.two fans. at egress,means such a trapas man hole orof12-13); (defin-12see also NYCRR 12-1.3© door....” 12 (emphasisNYCRR 12-1.3©
ing space” purposes part“confined for of 12 added). undisputedIt is in this case that

infra).which is discussed plaintiff worked pumpeither outside or in a
any event,In this Court has reviewed the largehouse which “garage type”had doors

regulations partsin 12found and 18 onrelied Sixth,and plaintiffventilator fans. has failed
by plaintiff and finds that there is no triable specifyto how rules 12-1.10 and 12-1.11
issue of fact as to whether defendant violated anywere possibleviolated or how violation of
any First,provisions. manyof these of the provisions proximatethose was the cause of

by plaintiff merelysections generalcited are alleged injuries.his Finally, plaintiff’s reli-
background provisions.or definitional 12 on 12 partance NYCRR misplaced18 is

12-1.1, 12-1.2,12-1.3. Second,NYCRR rule “Application”because provision,the section
inapplicable12.1—4 process-is as it addresses 18.1, provides partthat only18 establishes

operations necessarilyes or givewhich rise regardstandards in to the construction and
produceto or air contaminants whereas the systemsmaintenance of required byexhaust

present repair projectcase involves a under- the Labor Law or plain-Industrial Code and
preventtaken to such contamination from tiff has failed to any provi-demonstrate that

Third,occurring. sup-the record notdoes required presencesion the of an exhaust
port 12-1.5(a)a pro-violation of rule which system in pumpthe house where he was

“[pjersonalvides that respiratory protective working.
equipment shall not be used in lieu of other

methods, Turning part 23,to thecontrol ... rules underexcept repairin the ...
added). plaintiff onlyhasequipment.” (emphasis Moreover, allegedof that defendant vio­

12-1.5(a)(2) singlea provision partlated ofprovides sup­while rule this in“[pjer-that
241(6).respiratory port pursuantof claimprotective equipment Spe­§his tosonal shall

cifically,type approved by plaintiff arguesbe of a the board for that defendantthe vio­
23-1.8(b)particular latedclass of substance or rule which encaptionedsubstances is

contaminant,”constituting the air plaintiff protective equipment“Personal ... Respira­
has respiratoryoffered no provisionevidence the tors.” The first subsection of this
equipment provided (rule)provideshe was was typenot of a that “[w]here this Part re­
approved by Further, plaintiff’sthe Board. quires respirator provided,a employ-thebe
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regulations mustuse violation of OSHA be re-employee shalland theshall furnisher
jected.23.1-respirator.” 12 NYCRRapprovedan

added). However,8(b)(1) prop-as(emphasis hand,On the other “there is no
defendant, plaintiff has failedbyerly noted regulations,that a violation ofreason OSHA

part 23 whichany provision ofidentifyto Regulations,like other Federal or State
respira-aprovided withrequired that he be ofshould not be considered as some evidence

repair project.in connection with OBW’stor §negligence Labor Law 200 and theunder
contemplated thePurchase OrderWhile the if the was a substantialcommon law violation
failure to make aequipment, theuse of such bringingfactor in about the occurrence.”

pre-respect to theshowingfacia withprima Landry Corp.,Motors 621v. General
respi-required that apart 23condition that mean,at 256. This does not howev­N.Y.S.2d

plaintiffs claimprovided fatal torator be is er, plaintiff “separate” negligencethat has a
23-1.8(b).rulepursuant to Instead, recog­asclaim on OSHA.based

Circuit,by ofnized the Second the violationsum, finds that no triableIn this Court
may merelyregulations constituteOSHAentryprecludeto the ofof fact existsissue

negli­support generalin of asome evidenceof defendantsummary judgment in favor
Cappel­ingence appropriateclaim an case.plaintiffs premisedclaims onrespect towith

Co., 1,BodyPowers 713 F.2dlini v. McCabe241(6).§LawLabor
Cir.1983).(2d Unfortunately plain­for4-5

tiff, if itthis is not such a case. Even is
Negligence PremisedClaimE. Plaintiff’s byregulations citedassumed that the OSHA

byAlleged Bethle-violationson OSHA apply de­plaintiff to defendant Bethlehem
hem spite as a rather than anits status landowner

employer7 regulationsthe were vio­and thatlaw, plain-original memorandum ofIn its
lated, expand incannot “be used to orOSHAonnegligencea claim basedtiff asserted

com­any other manner affect Bethlehem’sregu-alleged of federaldefendant’s violation
liability employ­statutoryor for anmon lawpromulgated pursuant to OSHA.lations

of, ininjuries arising out or the courseee’s12.)(P.Memo thisp. Plaintiff clarifiedat
of, employment.” v. Bethlehemhis Merrittbysupplementalin submissionargument his

608; v. Ash­Corp., 875 F.2d at MasonSteelactionasserting separatea cause ofagain
Inc., 1421, 1425Exploration, 965 F.2dlandandalleged OSHA violationspremised on

Cir.1992).(7th Taking into account the al­regulations whichciting specificthethis time
as theleged of as wellviolations OSHA(Henryviolated.defendanthe believes

• supporting suchin the recordevidence¶¶ 15-28.) plaintiff aSupp. assertsWhile
claims, compelled to reaffirm itsthis Court isagainst forof action defendantdirect cause

plaintiff tothat has failedprevious conclusionit unclearalleged of OSHA isits violations
of fact as toraise a triable issue whetherpremisedthis claim to bewhether he intends

a unsafeliable under eitherdefendant isnegligence or atheory of lawon a common
that defendantplace theory or a claimwork241(6).§Lawviolation of Labor

degree supervisionofrequisitetheexercised
that itrepair projectand control over thepur­no cause of actionPlaintiff has

injuries.plaintiffsmay held liable forbe241(6) al­§ based on defendant’ssuant to
Therefore,regulations. Viol­ claims under commonleged plaintiff’sofviolations OSHA

§§Associates, L.P., 200F.Supp. negligence and Labor Law849 lawentev. Armonk and
241(6)Rochester, alleged927-29; viola-City premised605 on defendant’sPellescki v.at of

must all be dis-Therefore, regulationsplaintiffs claims tions of OSHA694.N.Y.S.2d at
241(6) alleged missed.premised§ on thepursuant to

regulationsPellescki, theorya that OSHADepartment in this case onstated thatthe Fourth7. In
However, appear beonly relationship does toregulates the between therewere violated."OSHA

dutyemployees; imposes onemployers it no Bethle­disputeand See Merritt v.this issue.some on
Id., (7thgeneral 603,605or contractor.”an owner 4Corp., 608 & n.875 F.2dhem Steel

appear toSuch a rule wouldN.Y.S.2d at 694. Cir.1989).
recovering againstplaintiff defendantfrombar
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CONCLUSION

argumentsHaving parties’theconsidered
inviewingand the facts documented the

plaintiff,lightin a favorable torecord most
this Court finds that defendant Bethlehem is

summary judgment respectentitled to with
plaintiffsto all of claims.

ORDER

ORDERED,IT HEREBY that defen-IS
summary judg-dant Bethlehem’s motion for

plaintiffsofment is Granted and all causes
of action shall be Dismissed.

FURTHER, that the Clerk of the Court is
judgmentto enter final in favor ofdirected

necessarydefendant Bethlehem and take the
steps relatingto close the file to this action.

RAHMAN, Mahnaj,Mostafizur Tazin Mo­
Begum, Khalil,nowara Kazi Arif Mo­

Alam,hammed Ahamed and Md Plain­
tiffs,

v.

McELROY, ActingEdward Di­District
Immigra­rector for the United States

Service,tion and Naturalization U.S. De­
partment Justice,of and United States
Attorney Reno,General Janet Defen­
dants.

(HB).No. 95 Civ. 1209

Court,United States District
S.D. New York.

4,April 1995.


