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willfully thanter and was done rather
GOULEED,mistake, Saidconfusion, MOUSSAfaultyout of or mem-

Petitioner-Appellant,ory. alreadyI described the basishave
when I described thefinding,for this v.

my findingfor that Mr. Rehak andbasis
Timothy WENGLER, Respondent-Naylon permanentlytoMr. intended

Appellee.$6,000. I apply,take the will therefore
objection, the two-levelover the defense No. 09-1256.

enhancement under Section 3C1.1 for
Appeals,United States Court ofjustice.obstruction of

Eighth Circuit.
Dunnigan,Rehak cites States v.United

1111,87, 18,507 U.S. 113 S.Ct. 122 L.Ed.2d Submitted: Nov. 2009.
(1993), arguing445 that it holds that the 23,Filed: Dec. 2009.

precludedenhancement is when the defen­
perjurydant’s relates to his intent. Rehak

Dunnigan. Themisreads Court then stat­
appropri­ed that the enhancement is not

merely jury guiltyate because a renders a
verdict and disbelieved or found inade­
quate testimony.a defendant’s Dunni­

95,gan, 507 at 1111.U.S. 113 S.Ct. The
Court held that “a district court must re­
view independentthe evidence and make
findings necessary to establish a willful
impediment or justice,to obstruction of or

attemptan to thedo same.” Id. The
district court made the proper findings in

case, clearlythis which were not errone­
ous.

VII.

judgmentsThe of the district court are
affirmed.



977



978

Cromett,Michael Francis argued, St.
Paul, MN, for appellant.

Rothman, argued,Mitchell Lewis St.
Paul, MN, appellee.for

MURPHY, SMITH,Before and
BENTON, Judges.Circuit

MURPHY, Judge.Circuit

inSaid Moussa Gouleed was tried
Minnesota forstate court the unintentional
felony murder of infant Af-daughter.his

expertter Gouleed’s witness revealed at
trial that he had autopsytested evidence

previouslyin a manner not todisclosed the
prosecution, a mistrial was declared over

objection.Gouleed’s Gouleed was retried
and convicted. The Minnesota Court of
Appeals vacated his conviction on double
jeopardy grounds, but the Minnesota Su-
preme reversed it.Court and reinstated

petitionedGouleed then for a writ of habe-
corpus,as which the federal district court1

timely appealed.denied. Gouleed We af-
firm.

I.

away,While his wife was Gouleed was
forcaring daughterhis six week old Fadu-

8,eveningma on ofthe November 2002.
shortlyHis wife returned home after 9

Doty,1. The JudgeHonorable David S. United States theDistrict for District of Minnesota.
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samples autopsy.2from Dr.cradlinghim the infant who McGee’s Theto findp.m.
breathing. parties originallyParamedics were sum- were unaware that Dr.was not

moned, was rushed to the Althoughand Faduma Plunkett had altered the slides.
un-to revive her werehospital. Attempts he discussed the inferences he had drawn

pronouncedand she was dead reportsuccessful from the iron stains in both his and
police that hep.m.around 11 Gouleed told pretrialin a with prosecu-interview the

carrying Faduma andtripped tion,while he did not reveal before trial that he
her, her head first to hitdropped causing appliedwas the one who had the stains.

the floor and then the wall. Dr.When Plunkett testified at trial that he
stains,appliedhad the iron the stateexaminer,Ramsey County medicalThe
testimony.moved to all of hisstrike Gou-McGee, anperformed autopsyDr. Michael

motion,opposedleed the for Dr. Plunkettsignifi-on Faduma and found a number of
onlywas his witness and his evidentia-solenew andinjuries,cant some of which were

ry support for his The trialdefense. courtinju-appearedwhich older. Thesome of
remarked that the undisclosed iron stainsskull, arms,included fractures to herries

verywent to of“the essence case.”[the]multiple contu-legs, and ribs as well as
Gouleed, 794,v. 720State N.W.2d 798head, face, chest, and arms.sions on her

(Minn.2006). then took a to con-It recessthat the fallDr. McGee did not believe
the motion and par-sider state’s allow thecould have caused theGouleed described

ties to possible steps.discuss remedialtrauma that killed Faduma. He con-head
injuriescluded instead that the were the Upon reconvening, judgethe trial indi-

that the deathresult of child abuse and cated that he was inclined to declare a
was a homicide. mistrial, but took a tohe second recess

toparties optionsallow the consider the ofpathologist,Gouleed retained a forensic
theyPlunkett, a mistrial or a continuance. Whenopinionto offer anDr. John

reconvened, parties putthe their conflict-about the cause of Faduma’s death.
ing positions op-on the record. Gouleedautopsy evidence and otherBased on the

mistrial, arecords, posed arguinga for continuancesig-Dr. Plunkett concluded that
instead, give the ade-injuries which would stateportionsnificant of Faduma’s head

Dr. to reviewquate time to allow McGeedayshad been sustained several before
prepareDr. Plunkett’s iron stains and ainju-opinion priorNovember 8. In his the

arguedrebuttal. The state that a continu-extremely frag-ries had rendered Faduma
remedyinadequateance was an becausethat a minor fall could haveile so even

dissipate impressionrebuttal could thenotheorykilled her. Gouleed’s of defense
perform impor-failed tothat the state hadyearthat his and a half old sonwas two

beentant tests on the evidence and hadinjuriesunderlyinghad caused the which
to Dr.improvise responseforced to aultimately led to Faduma’s death.

testimony.Plunkett’sDr. Plunkett’s conclusion that Faduma’s
con-days The court declared a mistrial afterinjurieshead were several old was

jury instructioncludinghad that a curativebased on the results of iron stains he
strikingand that Dr.containing inadequatewould beapplied microscopeto slides

days injury. See Manfredstaining commonly several after an2. Iron is used in forensic
al.,analysis injuries. NeuropathologyUnder a micro- &to date et ForensicOehmichen

presence trans.,scope, (Jamesthe ofan iron stain reveals HeywoodNeurology 190-98
containing macrophages thathemosiderin 2006).

generally appear hemorrhagein the area of a
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tablished federal law. It nonethelesstestimony would decimate Gou-Plunkett’s
judge explainedThe the agranted applicationleed’s defense. Gouleed’s for certifi-

jury: way“I saw no that Ito the timelydilemma andappealability,cate of Gouleed
portionsyou disregardto certaincould tell appealed to this court.

Itestimony. Nor do think it wouldof the
disputedno is-appealGouleed’s raisesdisquali-fair to the defendant tohave been

fact,sues of material and we thereforewould have been leftfy expert.his He
ofreview de novo the district court’s denial(alterationany expert.” Id. at 799without

Weber,Raymondrelief. v.corpushabeasomitted).
(8th Cir.2009).680,552 F.3d 683

trial, Gouleed movedBefore his second
charge groundon the ofto dismiss the

II.trialjeopardy. The court denieddouble
motion, that “thedeclaringthis state was

Gouleed is not entitled to habeasof a fair trial when the defensedeprived
relief unless he shows that the decision offull disclosure of its ex-providedid not

Supremethe Minnesota Court “was con­verytopert’s opinions goingbasis for the
to,trary ap­or involved an unreasonableinjuries.”ageissue—the of theheart of the

of,plication clearly established Federalomitted).(alteration Gouleed was con-Id.
law, by Supremeas determined the Courtto 225 months invicted and sentenced
of the United States.” 28 U.S.C.Appealsofprison. The Minnesota Court

2254(d)(1).§ A state court’s decision isconcludingafter thatvacated his conviction
“contrary appliesto” federal law “if it ajustified bynot been man-the mistrial had

governingrule that contradicts the law setnecessityifest and that the retrial had
cases,[Supremeforth in or if itCourt]therefore been unconstitutional.

materiallyconfronts a set of facts that is
SupremeThe Court reversedMinnesota

indistinguishable from a decision of [the
and reinstated conviction. ItGouleed’s

Supreme] Court but reaches a differenttrial,observed that “before Dr. Plunkett
133,Payton,result.” Brown v. 544 U.S.

deliberately repeatedlyand avoided reveal-
141, 1432,125 161 L.Ed.2dS.Ct. 334ing that he had conducted additional test-
(2005). A decision an “unreason­involvessamples, aing autopsyon the violation of

application”able of law if thefederal statespiritthe and letter of the [Minnesota]
correctly governingcourt identifies the le­discovery rules.” Id. at 801. The su-

gal applies objectivelyin anrule but ittrialpreme agreed judge’scourt with the
manner, id., unreasonablyunreasonablediscoveryconclusion that the violation had

legal principleextends a to a new factualseverely compromised the fairness of the
govern,context where it should not ortrial. It further concluded thatfirst the

unreasonably refuses to a principleextendadequatelytrial judge had considered the
apply,to a context where it shouldmistrial,adeclaringalternatives before id.

362, 407-08,Taylor,v.Williams 529 U.S.802,at and that Gouleed’s retrial had thus
(2000).1495,120 S.Ct. 146 L.Ed.2d 389jeopardynot violated the clause.double

Id. appealGouleed’s sole claim on is that his
jeopardyretrial violated the double clausepetitionedGouleed then the federal dis-

of the United States Constitution. Hecorpus.trict court for a writ of habeas
SupremeThe submits that the Minnesotapetition,district court denied the con-

cluding that the of the Court’s reinstatement of his conviction wasdecision Minnesota
contrary anSupreme comported clearly applicationCourt with es- to or unreasonable
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precedent Gouleed offers several distinctSupreme argu-States Courtof United
jeopardy clause.construing supportthe double ments to his contention that the

Constitution barred trial.his second HeprinciplesThe of federal law
first attacks the trial court’s decision mak-this case are well established.governing
ing process, arguing that it did not ade-Fifth Fourteenth Amend­Under the and
quately consider less drastic alternativesments, may placenot twice a de­a state

Second,declaringbefore the mistrial. hejeopardyin for the same offense.fendant
contends that Illinois v. Somerville estab-784, 794,Maryland,Benton v. 395 U.S. 89

only proper analyticlishes the framework(1969).2056, L.Ed.2d 707 “[R]e-­S.Ct. 23
for his case and that the Minnesota Su-barred,” however,automaticallytrial is not
preme unreasonably appliedCourt thatis terminatedproceeding“when a criminal

Finally,precedent. Gouleed maintainsfinally the merits of theresolvingwithout
jeopardy principlesthat double invest theArizona v.charges against the accused.”

primarydefendant control over the deci-497, 505,434 98 S.Ct.Washington, U.S.
whether orsion not to continue to a ver-(1978).824, 54 L.Ed.2d 717 When the
in potential prejudice.dict the face of Hejudgetrial declares a mistrial over the

argues that the decisions of the stateobjection,defendant’s the Constitution
inadequate weightcourts afforded to thisa trial if there was “apermits second

right they givesince did not him op-the[mistrial],manifest necessity for the or the
portunity acceptto strikingthe of Dr.justicepublicends of would otherwise be

testimony proceedPlunkett’s and to ver-Perez,v. 22 U.S.defeated.” United States
argumentsdict. We address each of theseWheat.) (1824).(9 579, 580, 6 L.Ed. 165

in turn.
necessity standardThe manifest

requiredoes not that a mistrial be abso­ thatGouleed contends first the tri­
Rather,lutely necessary. requiresit a adequatelyal court failed to consider the

“high degree” necessity. Washington,of potential jeopardy consequencesdouble of
506,434 at 98 824. Because ofU.S. S.Ct. availabilityits decision and the of less

variety mayof circumstances thatthe wide discoverydrastic remedies for the viola­
require early termination of a criminal tri­ Supreme con­tion. The Minnesota Court
al, judgetrial “broad dis­the is afforded judge sufficientlythat the trial hadcluded

decidingcretion” in whether such necessi­ problem pre­the constitutionalconsidered
ty present particularis in a case. Illinois well as the available remedies.sented as

Somerville, 458, 462,410 93v. U.S. S.Ct. aWe believe its decision was reasonable
1066, (1973); Perez, 2235 L.Ed.2d 425 of federal law.application

(9 Wheat.) reviewingat 580. A courtU.S.
decision, then, “abjure[] The has said thatSupremesuch a must the Court

formula,” judge always tempertrial ... ‘mustapplication anyof mechanical “[t]he
Somerville, 462, 1066, not to abort the410 U.S. at 93 S.Ct. the decision whether or

to theclosely by considering importancescrutinize factual context. trial theand the
...determining justi­ beingIn a is defendant of able to conclude hiswhether mistrial

society through the ver­by necessity, particu­fied manifest we are confrontation with
“ mighta tribunal he believe to belarly concerned with ‘whether less drastic dict of

”” Washing­Long favorably disposed to his fate.’alternatives were available.’ v.
(8th ton,758, 514, (quotingat 98 S.Ct. 824Humphrey, 184 F.3d 761 Cir.­ 434 U.S.

1999) Jorn, 470, 486,Shafer,v. 987 v. 400 U.S.(quoting United States United States
(1971)).(4th Cir.1993)). 547,1054, 1057 The91 27 L.Ed.2d 543F.2d S.Ct.
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notion, however, disposed suggestto aprosecutorthe beenrejected thehasCourt
continuance, objectthe defendant to tojudgethe trial orprinciple requiresthat this

discharge jury,of the there would havefindings relating to double theexplicitmaketo
so”).opportunitybeen no to dothe constitutionaljeopardy or to discuss

516-17,See id. aton the record.standard trial deci-judge’sGouleed attacks the
Rather, the crucial issue is98 S.Ct. 824. making process myopicsion as a consider-

“deliberate[ly]judgetrial ex-whether the discoveryfor apossibleation of sanctions
517,Id. at 98... his discretion.”erciser] violation, but the record belies this charac-

Thus, reviewinga court’s taskS.Ct. 824. judge’sThe articulation of theterization.
record as a whole “toto consider theis declaringreasons for a mistrial made clear

judge... the trial exer-satisfy that[itself] problemthat aware that the washe was
declaringin a mis-cised ‘sound discretion’ discoverymuch than a violation.deeper

516-17, 824,trial,” 514, withat 98 S.Ct.id. a fundamen-judge presentedThe was with
particular problemthe con-“attention to proceedtal dilemma: to in the face of what

506,judge,”trial id. at 98fronting the view,was, prejudicein his incurable to the
S.Ct. 824. prosecution, or to strike Dr. Plunkett’s

testimony, thereby all ev-denyingthat in this case the GouleedThe record shows
Thus,identiary supporthis for his defense.judge properlytrial exercised discre-

thejudgethe trial record’s silence on while the never used wordsDespitetion.
issues, record,necessity” on his in-jeopardy the Minnesota Su- “manifest thedouble

questionthat: quiryconcluded focused the same basicpreme Court on
which that is concerned—with standardthe mistrial decision cannot be said to

impartialwhether “an verdict cannot berashly altogetherorhave been made
Somerville, 464,atreached.” 410 U.S. 93without consideration of alternatives.

agree the MinnesotaS.Ct. 1066. We withThe court took two recesses to allow the
judgethat trial suffi-Supreme Court theparties to ascertain the nature of the

ciently considered the available remediesviolation and to consider remedies. Dis-
evidentiary problem.to this difficultcussions in chambers were had. A con-

testimonytinuance and the excision of argues next that theGouleed
bywere at least considered the court. Supreme unreasonablyMinnesota Court

Gouleed, 720 at 802.N.W.2d applied concludingIllinois v. Somerville in
deliberately. constitutionallytrialproceededThe trial court that his second was

clearly permissible.funda­ He that the su­judgeThe articulated the contends
problem by prememental created Dr. Plunkett’s court’s decision shows a less drastic

violation, adiscovery explored potential rem­ alternative to mistrial was available—
edies, namely, striking testimonyDr.parties expressand allowed both to Plunkett’s

availabilitytopositions proceedingtheir on the mistrial. This was and verdict. The
alternative, claims,adequate making process.an decision See of this he takes his case

515-16, necessity frame­Washington, 434 U.S. at 98 S.Ct. out of the classic manifest
only under the(noting importance hearing posi­ permits824 of work and retrial

counsel); Graves, Gou­principlestions of Huss v. 252 F.3d of Illinois v. Somerville.
(8th Cir.2001)952, (same); Jorn, interprets establishingleed Somerville as955 cf.

487, ordinaryat the a distinct from the(finding part400 U.S. 91 S.Ct. 547 two test
judge necessity According“trial made effort to a standard. tono exercise manifest

(1)Gouleed, only if awhere he “acted this test allows retrialsound discretion” so
that,jury proceduralin declared because aabruptly discharging the had mistrial was
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certainlyerror at trial would have led to have potentialalleviated ... prejudice to
(2)reversal of a conviction and the mistrial [the anddefendant] allowed the trial to

continue”).aimplements policy.reasonable state A readingfair of the supremeCf.
Somerville, 471,410 atU.S. 93 S.Ct. 1066. court’s decision makes clear that it did not

consider that it would have been a satisfac-argumentGouleed’s that the Minnesota
tory alternative to strike Dr. Plunkett’sSupreme recognizedCourt that there was
testimony, for the court recognized thata less drastic alternative to the mistrial
striking it would have extremelybeenbydeclared the trial court rests on the
prejudicial to Gouleed’s defense andfollowing passage from its decision:
“would have undoubtedly subjected a ver-Striking all or some of Dr. Plunkett’s
dict Gouleed,of conviction to reversal.”testimony remedywas a available to the
720 N.W.2d at 802.court, remedybut such a[trial] would

The supreme court’sa conclusion—thathave been severe sanction for a discov-
striking Dr. Plunkett’s testimony had notery Orderingviolation.... the case to
been satisfactorya option in light of thepreserved abilitybe retried Gouleed’s to
circumstances—amounted to a conclusionfully present his defense and avoided a
that there had been manifest necessity fortrial error that would have undoubtedly
the mistrial. Once its decision is seen insubjected a verdict of conviction to re-
this light, apparentit is that Gouleed’sversal.
claim that striking Dr. Plunkett’s testimo-Gouleed, 720 atN.W.2d 802. Gouleed con­
ny would not necessarily have led atosupremetends the court was inwrong

simplyreversal is beside point.theassuming strikingthat the of Dr. Plunk-­
argumentGouleed’s istestimony inevitablyett’s based on a misin-would have led

terpretation ofto reversal if Somerville. ThatGouleed had been case didconvicted.
notThus, establish ahe framework forargues, analyzingSomerville does not allow
double jeopardy separateissueshis retrial. from the

standard;necessitymanifest simplyit ap-argumentGouleed’s suffers from several
plied that standard to a particular set ofFirst, reject premiseflaws. we the that

Somerville,facts. In judgethe trial hadthe Minnesota Supreme recognizedCourt
declared a mistrial when it became clearthat there had abeen less drastic alterna-
that an irreparable defect in the indict-tive to a in anymistrial meaningfulsense
ment would render a verdict of convictionjeopardyto double analysis. In this con-
subject virtuallyto automatic reversal ontext, a “less drastic alternative” does not

459-60,appeal. See 410 atU.S. 93 S.Ct.mean any conceivable option available to
reviewing1066. After precedentthe andjudge.the trial It means a reasonable and

decision,the basis for the trial court’s thesatisfactory alternative —a solution a tri-to
sayCourt that“[could not] the declarationproblemal which strikes a better balance

of a required bymistrial was not ‘manifestbetween “the pro-defendant’s interest in
”necessity’ public justice.’or the ‘ends ofceeding to verdict” and the “competing

469, Perez,Id. at (quoting93 S.Ct. 1066 22equally legitimateand publicdemand for
(9 Wheat.) 580).U.S. atjustice” Somerville,than would a mistrial.

471, 1066;410 U.S. at Long,93 S.Ct. see SupremeWhile the obviouslyCourt
(mistrial184 F.3d at 761 was not necessary a proceduralfound that error certain to

partieswhere “presented the trial court result in justifyreversal was sufficient to
varietywith a mutually acceptableof it,alter- the inmistrial the case before nowhere

mistrial,”natives to any of which “would did it indicate that such a situation is
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be meas-cannotnecessity improper remarks]themanifestthenecessary to meet
judges mightured, trialthat ... someandto inter-choosesGouleedWhatstandard.

givingaftertrialwith theproceededhaveisrule of Somervillethe distinctpret as
cautionary instruc-jury appropriatethefactsof thearticulationsimply the Court’s

sense,strict, the mistri-In a literaltions.manifest ne-ashowedcase whichin that
” 511, 98‘necessary.’ Id. at S.Ct.al was notatSee, 434 U.S.Washington,e.g.,cessity.

Nonetheless, “accord[ed]the Court824.(Marshall, J.,11, 82498 S.Ct.n.525 &
to the trialdegree respectofhighesttheof‘high degreethe(“frequentlydissenting)

that thelikelihoodofjudge’s evaluation thedoctrine isthe Perezbynecessity’ required
jurors maymoreof one orimpartialitywoulderror [thatan... whenpresent

have been affected.” Id.apromptsconviction]of areversalrequire
mistrial”). Indeed, explicitlySomerville Thus, juristsif reasonableeven

pro-Gouleedrigid testsort ofrejects the remedy for aover the bestmight disagree
all of“virtuallythatemphasizingposes, judge must“the haveproblem, trialtrial

facts,” 410particulartheturn onthe cases appropri­a into declare mistrialpowerthe
1066, and that double464, 93at S.Ct.U.S. orderly,incases,” for interest“[t]heate

“abjures theanalysis thereforejeopardy ifimpairedbewouldimpartial procedure
formula,” id.any mechanicalofapplication exercisingfrom thatdeterredhe were

462, 1066.93 S.Ct.at any time a re­by a concern thatpower
with his assess­disagreedcourtviewinghere isissue whetherThe determinative

wouldsituation a retrialthe trialment ofnecessity fordegree” of“highathere was
513,atId. 98automatically be barred.”of amistrial, reversalnot whetherthe

824.S.Ct.orbeen certainhaveconviction would
atWashington, 434 U.S.likely.3merely us here. Re-guideprinciplesThese

Court506, SupremeAs the824. Dr.striking98 S.Ct. Plunkett’sof whethergardless
the answer toemphasized, ledunquestionablyrepeatedly testimonyhas would have

conviction,tonecessity is committed itofquestionthe of an eventualto reversal
judge; simply extremelythe trial toprejudicialofthe discretion have beenwould

might pro- anyjudge Gouleed, subjectedhave convic-a different would havebecause
(and scrutiny appeal,in case even on andthisto verdict tion seriousceeded to

pub-mean served “theappeal) ultimatelydoes not notreversal on would haveavoided
designedlack- to endnecessity was in fairdegree of lic’s trialsrequisitethe interest

Hunter,trial v. 336Washington, just judgments.”the in Wadev.ing. In Arizona
834,684, 689, 93 L.Ed. 974defense 69 S.Ct.mistrial aftera U.S.judge declared

justi-(1949). mistrial thereforeduring his The wasremarksimpropermadecounsel
con-necessity, and we510, manifest98 S.Ct. fied byId. atstatement.opening

Supreme Courtthe Minnesotathat the ex- clude that“recognize[d]The Court824.
infederal lawunreasonably apply[resulting from did notbiaspossiblethetent of

by particular tri-completed atrialhisquestionthe “haveThough we not reach3. need
684, 689,Hunter,here, higher degree 336 U.S.may require a Wade v.bunal.''Somerville

(1949).by 834,prompted Evencertainty a wasif mistrial 93 L.Ed. 974of 69 S.Ct.
See, e.g.,prosecutorial post-or misconduct. operateerror a“asa mistrial canthough

1242, (9thMcGee, F.3d 1246v. 241Wilcox prosecu-allow thejeopardy continuance to
curiam).Cir.2001) prob-the(per Where trial case,”strengthen itstoopportunityantion

fault, proper toprosecution's it islem is the 1066,469,Somerville, at 93 S.Ct.410 U.S.
necessityextremely high degree ofrequire an present such concerns.does notthis case
right toof hisdepriving defendantbefore a
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determining that Gouleed’s second trial “publicthe ininterest theaffording prose-
was constitutionally permissible. cutor one full and fair opportunity pres-to

ent his evidence to impartialan jury,”turn finallyWe to argumentGouleed’s
Washington, 505,434 U.S. at 98 S.Ct. 824.that the Minnesota courts afforded insuffi-
Where, here,as defense misconduct de-weightcient to his interest in controlling
prives prosecutionthe of that opportunity,the decision whether or not to proceed to

public’s“the ininterest fair trials designedverdict. Gouleed cites United States v.
justto end in judgments must prevail overDinitz, 600, 609,424 1075,U.S. 96 S.Ct. 47

the rightdefendant’s valued to have his(1976),L.Ed.2d 267 for propositionthe
trial concluded before the first jury impan-that “the defendant primaryretain[s] con-

516,eled.” Id. at 98 S.Ct. 824.trol over course to bethe followed in the
event of’ most trial errors. arguesHe
that the Minnesota courts paternalistically III.
denied him right proceedhis to to verdict For discussed,the reasons we conclude
even Dr.without testimony.Plunkett’s that the ofdecision the Minnesota Su-argumentThis fails for several reasons. preme Court not to,was “contrary or ...

postGouleed’s argumenthoc that he an of,unreasonable application clearly es-
should have proceedbeen allowed to with- tablished Federal law.” 28 U.S.C.
out Dr. rings hollow,Plunkett’s testimony 2254(d)(1).§ Accordingly, we affirm the
given that at trial opposedhe the state’s order of the district court denying the
motion to strike. More fundamentally, petition for habeas relief.
however, inappositeDinitz is because it
concerns a mistrial declared on the defen-
dant’s motion. “Different considerations”
apply inbetween cases awhich mistrial is
declared over a objectiondefendant’s and

inthose which “the mistrial has been de-
clared at the defendant’s request.” Id. at
607, Dinitz,96 1075. InS.Ct. the Court

QWEST CORPORATION, Appellant,recognized the defendant’s right pro-to
ceed notwithstanding possibilitythe of v.
prejudice to his defense “in absencethe of BOYLE,Anne C. in her capacityofficial

of necessitycircumstances manifest requir- as Commissioner of the Nebraska
ing a judicialsua sponte declaration of Public Commission;Service Gerald L.

608, (em-mistrial.” atId. 96 S.Ct. 1075 Vap, capacityin his official as Com­
added).phasis Since there was manifest missioner of the Nebraska Public Ser­

necessity to agrant new intrial Gouleed’s Commission,vice Johnson,Rod in his
case, his in controllinginterest the course capacityofficial as Commissioner of
of his trial not dispositive.was the PublicNebraska Service Commis­

To sion;the extent that Landis,dicta from Jr.,Din-­ Frank E. in his offi­
here,itz are theyrelevant simply capacityreiterate cial as Commissioner of the

considerations ininherent the manifest ne­ Nebraska Commission;Public Service
cessity inquiry. They necessarily Timothy Schram,balance capac­in his official
the itydefendant’s right“valued to have his as Commissioner of the Nebraska

completed bytrial particular tribunal,”a Public Commission;Service Nebraska
Wade, 689, 834,336 atU.S. 69 S.Ct. with Public Commission, Appellees.Service


