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“ which, building‘In incases restoration of the
damaged damagescan be the ofmade, measure is the

”repairs.’reasonable cost of orrestoration
Merkley,also, Powers v. 293See, Mich 177.

judgmentThe affirmed,is with costs.

andDethmers, J.,C. Smith, Edwards, Voelker,
andKelly, Carr, JJ., concurred.Black,

EDGEWOOD PARK v.ASSOCIATION PERNAR.

Residence—Boating Swimming.and1. Covenants —
boating swimming purposes byThe use of lake-front lot for and

lot confininginland owners constituted a breaeh of restrictions
single-residenceuse of the lot purposes.to

Waiver—Acquiescence.2. Same —
right may byThe to enforce a restrictive covenant be lost waiver
acquiescence, by failingor where to oneact leads another to

going upon covenant,believe he is notthat to insist the and
damaged thereby;another is or where there has been ac-

quiescence, passive, equityactual or ordinarilywill refuse
aid.

Waiver—Laches—Estoppel.3. Same —
all-embraeingAn rule cannot be laid down as what con-to

waiver,stitutes estoppellaches or as to enforcement of a
covenant,restrictive as each ease must stand on its own facts.

4. Same —-Laches—Evidence.
Plaintiffs, year-aroundowners of averagehomes of more than

value, in suit to againstenforce covenants ofuse subdivision

References for Points in Headnotes
Jur,14 Covenants,Am[1] Conditions and Restrictions 246.§

[2, Jur,14 Covenants,Am Conditions and 295.3] Restrictions §
Jur,14 Covenants,Am 340,£4] Conditions and Restrictions 357.§§
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single-family residences,than for com-for uses otherlots
held, laches, although1955, guiltynot of where thereinmenced

in thatthe enforcement in some defend-some relaxationwas
lots, using the lake-frontants, of one ofowners inland were

1951,boating 1950swimming and in and some de-lots for
inbreachingthe of restrictionsfendants were notified of

1952, byin 1953 1955 there was a ma-all were notified and
lot; havingchange in the been startedterial the use of suit

promptnesswith reasonable after it was evident that violations
permanency.were ataimed

(Frank L.),Doty J. Sub-Appeal Oakland;from
(Docket No. 49, Calendar1957.11,Octobermitted

47,238.) 1957.November 26,DecidedNo.

by Edgewood a Mich-Association, Inc.,ParkBill
Kingcorporation, other-and severaligan Donald S.

Virgilagainstproperty Pernar,Frank V.owners
enjoin violation of restrictionstoand othersSlinker

plaintiffs.for DefendantsDecreein subdivision.
appeal. Af-appeal. fromwithdrewAssociation

firmed.

plaintiffs.Barrett, forand<&PattersonPatterson

Roberts, defendants.Dieterle é for

chancerya in to-filed billPlaintiffsSharpe, J.
Edgewoodenjoin inof restrictionsthe violation
is locatedThe above subdivisionPark subdivision.

county,township, and wasin OaklandCommerce
August platplaced con-1925. The13,on record

large areaA,to outlot a usedlots 1 111 andsists of
exceptgolf the 100 to'All of lots lotscourse.as a

frontage lake.with on Straitslake-front lots111 are
placedplan ongeneral saidof restrictions wasA

Januaryby recordingproperty of a dateddeedthe
Huff,& Inc.,subdivider, Steckerfrom the1944,24,

grantor, Henry Moore,A.Moore and Juliato F.as
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ás'grantee's. The imMs restrictions involvedwife,
are:the at barcase

except to 111,“All 94 and ex-lots, inclusive,lots
cept A of A,outlot and resubdivisions outlot in said'

subjectEdgewood Park hesubdivision shall to the
following buildingreservations, easements, and and* * *use restrictions:

“(3) single privateNot more than 1 residence
anybuilding exceptlot,shall be onerected as other-

providedwise for herein. Provided that inalso,
any purchasercase shall more 1own than andlot,

buildingtoshall desire use such lots so owned 1as
dwellingthesite, house in such case shall locatedhe

midway buildingbetween the side of suchlines site.”
EdgewoodPlaintiffs are residents of Park subdivi-

Edgewoodsion. At the institution of the suit the
Park Association, Inc., who are also lot owners in

parties plaintiffs;the subdivision, were also how-
subsequent to the trial the association with-ever,

party plaintiff.adrew as
areDefendants ofresidents G-olfviewAddition

1No subdivision. This subdivision ofconsists 27
part orig-inland lots subdivided from of what was

inally Edgewoodoutlot A of Park subdivision.
HenrySeptember P. Moore and wife1948,26,On

conveyed part A1 of outlot to Charles A.lot and
subjectOlga to restric-Ross, wife,and G. hisRoss

A. and his wife causedtions of record.' Charles Ross
part plattedA aof outlot to be into subdivision

platNo 1. Thisknown view Addition wasas Golf
and on6, 1949, 17, 1949,October Octoberrecorded

aA. Ross and wife recorded restrictionCharles
restrictingagreement covering No said1,Golfview

single-residence only.premises purposes There-to
conveyed westerlywife the 15 feetafter Ross and

plaintiffs,Edgewood toof lot 1 of Park subdivision
Margaret ThisHill and M. his wife.Hill,Harold C.
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August 1,deed dated and that the1949,was stated
conveyance subjectwas to restrictions.

September 27, 1950,On Charles A. and wifeRoss
conveyed Virgil Marjorieto and Slinker,Slinker his

lots 1 2wife, and Golfview No 1of Addition and an
Edgewoodundivided in lotinterest 1 of2/27ths

except westerlyPark the 15 feet there-subdivision,
subjectof. Said deed stated that it was to restric-

tions of record. Similar deeds were executed to de-
fendants Pernar and Grinnell.

appearsIt that at the time of trial, November 8,
1955,there were 10 in GolfviewAdditionhomes and

occupied ap-that when all lots were would bethere
proximately 20 homes in the addition. None of the

frontage.lots in Golfview Addition have lake
appears VirgilIt that the first owner ofSlinker,

a lot in Addition,Golfview anchored a boat in front
Edgewood duringof 1lot of Park subdivision the

frontagesummer of 1950,and that the lake in front
boatingof swimming bylot 1 has been forused and

the ofowners lots in Golfview Addition.
At the conclusion of the trial the court entered a

enjoining Edgewooddecree the use of lot of1 Park
except westerlythesubdivision, feet,15 as a means

of bathing, swimming anytoaccess the lake for or
purpose maintainingother and from a dock for the

mooring usingof anyboats and from lotthe for
purpose single-residence purposes.other than

appeal urgeDefendants and that the trial court
decidinginwas in error that the ofacts defendants

awere breach of restrictions.
opinionIt made of lotis our that the use the in

question a restrictions. Such use ofwas breach of
any athe definition ofland does not comewithin resi-
Rogoff,purpose. 256 Mich 199;dence Bohm v.See

Wisper462;Little,Nerrerter 258 Michv. Wilber v.
& Theatres,Wetsman 301 Mich 117.
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plaintiffsurged by that areIt also defendantsis
injunctiveprocuring byprevented from rea­relief

rely Bighamuponlaches. Defendants v.son of Win­
nick, 620, 623,Mich where this288 Court said:

mayright to aenforce restrictive“The covenant
by acquiescence by failingbe waiver or wherelost

goingleads another to that he notto act one believe is
upon damagedcovenant,to the and another isinsist

acquiescence,thereby; ac­thereor where has been
ordinarilyequitypassive,tual will refuse aid. 14or

p all-embracing laidAm 644. An rule cannot beJur,
waiver,to what or es­down as lachesconstitutes

toppel. Each must on its own facts.case stand
Perry, Danna,Dolecki v. 277 Mich In Thill679. v.

plaintiffs by595,240 Mich de­stood inactive while
expensegreat erectinginfendants incurred a build­

ing housing It thatwhich violated a code. heldwas
plaintiffs guilty estoppedwere of to main­laches and

enjoin completion building,tain a to onof thesuit
principle equitythe that looks at the whole situation
grants goodand or withholds relief conscienceas

Hartwig Hospital, 198See, also,dictates. Gracev.
Mich 725.”

rely upon the follow-at defendantsthe case barIn
wife wereing: A. Ross andthat in 1949 Charles

Edge-partstepstaking of outlot A ofto subdivide
re-subdivision; that the association wasParkwood

injunctive againstquested toRossactionto take
allowingprevent lake1 to be forlot usedhim from

pur-purposes; would not havedefendantsthatfront
except righttheAddition forlots in' Grolfviewchased

frontage; Virgil firstthethat Slinker wasto lakeuse
purchaser and moveda in Additionof lot Grolfview

August an-1, 1950, andhis home on or aboutinto
1951; thatwinter ofuntil thechored a boat there

swimming andused 1 forand others lotSlinker
boating protests.without
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of springSome the defendants were innotified the
Edgewood meetingat a Parkof 1952 association

they breaching .May,that were the restrictions. In
all lotGrolfviewAddition were1953, owners notified

by registered they breachingletter that were the
appearsrestrictions. It also that there was a mate-

change byrial in the the of 1use defendants inlot
opposed1955 as to 1950.

particu-Each case must onbe determined its own
lar facts. In the atcase bar there were some relaxa-
tions in the enforcement theof restrictions. We note

Edgewood high-classthat Park asubdivision is lake-
singleshore subdivision, restricted for residences,

upon year-aroundwhich are constructed homes of
averagemore than Suchvalue. owners have sub-

property rights recognized.stantial which must be
opinionWe are of thatthe suit started withwas

promptnessreasonable after it was made evident
permanency.that the violations were aimed at

plaintiffs guiltyUnder the in thisfacts case were not
of laches.

The decree is affirmed, with costs.

Dethmers, J.,C. and Smith, Edwards, Voelker,
andCarr, Black, concurred.Kelly, JJ.,


