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the mechanical orengine “manipulatingthe orstartingas
vehicle”). addition, policya In theelectrical ofagencies

in‘named insured’ shown the“your”and as “the“you”defines
Insured”listed in the “Namedonly persondeclarations.” The

Thus, nowe seepageon the declarations was Washnok.box
ambiguity.

thatthe view and holdadopt majorityWe therefore
on the declarations ofoperator pagean individual as anlisting

not make that individual a namedpolicyan insurance does
(ornamed insured theinsured. Because Smith was not the

relative), onlyinsured’s or resident but wasspousenamed
she is a IIpermission,the vehicle with Washnok’s Classusing

such,insured, coverage.to stackand as she is not entitled
judgeof the trial isforegoing,Based on the the order

hereby
AFFIRMED.

WILLIAMS, JJ.,and concur.GOOLSBY
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Jr., Sumter, Appellants.of forWeinberg,M.M.

Columbia,DuBose, P. both ofSpruill,and SarahClarke W.
Respondent.for

ANDERSON, J.

(Laurens) a trial orderappeals judge’sFloyd,Laurens Jr.
(Anne) $40,000 in attor-Floyd approximatelyAnneawarding

remain-him as trustee of a charitableremovingfees andney’s
affirm.1der trust. We

215,argument pursuant to Rulethis without oral1. We decide case
SCACR.
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BACKGROUNDFACTUAL/PROCEDURAL
1, 1999, Sr.)December Floyd, (FloydOn Laurens W. Sr.

executed an amended and agreementrestated trust establish-
trusts, wife,several Aing including Trust for the benefit of his

Anne. Trust A is a qualified terminable interest property
trust, known as a Q-Tip According agree-trust. to the trust
ment, Floyd Island,Sr.’s houses and in Pawley’slots South
Carolina and his stock in the Dillon Company,Provision Inc.
(or stock)the proceeds from the sale of such towere fund
Trust A. Trust A was to be administered as follows:

death,1. theCommencing with date of the Settlor’s the
wife,Trustee shall to thepay or for benefit of the Settlor’s

Anne H. allFloyd, of the net income from Trust A in
installments,convenient but not frequently quar-less than

ter-annually. Any accrued and undistributed income at the
death of the Settlor’s wife shall be to herpaid personal
representatives and administrators.

addition,2. In the Trustee to ormay pay apply for the
benefit of the Settlor’s wife such from principalsums the of

A inTrust as the Trustee’s sole discretion shall be neces-
sary care,or advisable from time to time thefor medical
education, support and maintenance in reasonable comfort

wife,of the takingSettlor’s into consideration to the extent
the anyTrustee deems advisable other income or resources
of the Settlor’s wife known to the Trustee.

The trust agreement directed the remainder togointerest
Floyd children uponSr.’s Anne’s death.

theFloyd originalSr. was trustee of the trusts. Floyd Sr.’s
son, Laurens, Sr.’s) associate, Bozard,(Floydand his business
were nominated to serve as co-trustees his death. Inupon
addition, the agreement providedtrust the orupon death

Bozard,ofresignation both Laurens and First BankCitizen
(First Citizen’s)and Trust ofCompany South Carolina was to

serve as trustee.

trust,Floyd separateSr. created a charitable remainder
under Anne beneficiary,which was a lifetime income thewith
remainder passinginterest to several charities. The charita-
ble remainder trust document is partnot of the record on

However, itappeal. appears pleadings, correspon-from the
dence, testimonyand trial that the trust establishedwas



13, beneficiary,March 1996. As the lifetime Anne was to
year.8% the of the trust each theAlthoughreceive of value

otherwise,caption suggestscase Bozard did not serve with
trustee for the charitable remainder trust. Lau-Laurens as

rens the sole trustee.was
2000, died,February FloydIn Sr. and Laurens and Bozard

as trustees of Trust A. Trust A fundedbegan serving was with
Pawley’sthe Island homes and the Dillontwo Provision

inbegan residing Pawley’sstock. Anne one of theCompany
The trust other for perIsland homes. rented the home $400

month.
death,Floyda Laurens sentApproximately year after Sr.’s

Anne,a letter to his thestepmother, explaining administration
of Trust A. Laurens wrote:

Dear Anne:

assets,handlingTo facilitate the of the trust a money
openedmarket account will be with Edward Jones. The

assets,income from the currently rent from the rental
house, be into adeposited quarterlywill this account. On
basis, youissue a check of fromwe will the accrued income

QTIPthe Trust. incurred the realExpenses by property of
taxes; [sic],the trust such as property property casulty

insurance;liability, maintenance, etc.,and flood upkeep and
you expectedwill then be to for. of thepay Any above

theexpenses generated bywhich exceed income the assets
are,QTIP according QTIPof the trust to the terms of the

Trust, your personal responsibility.

Anne Laurens’ of thedisagreed interpretationwith trust
agreement sought attorneyand assistance from Donnie Dial.
Dial letters to theCurry, attorney Floyd’swrote Charles for
estate, asserting the trust was for relat-responsible expenses
ing property.to trust Anne and Laurens inengaged several
disagreements responsibleas to who was for ofpayment

expenses properties,various related to the trust including
house,repairs to the roof of the rental ofreplacement the heat

house,inpump paymentAnne’s of flood insurance and general
insurance,property payment propertyand of taxes. Laurens
positiontook the that the trust not for theresponsiblewas
of thesepayment expenses.
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2001,In October Anne anbrought action in probate court
against Laurens and Bozard individually and as co-trustees.

soughtAnne an accounting of both Trust A and the charitable
trust,remainder and a declaratory judgment requiring the
(1)trustees to repay any advances Anne onpaid behalf of

A, (2)Trust reinstate flood insurance on the properties, and
(3) sell the Dillon Provision Company stock and reinvest the
proceeds. addition,In Anne petitioned for the removal of
Laurens and Bozard as co-trustees of Trust A and Laurens as
trustee of the charitable remainder trust.

The case was removed to the circuit court. The trial judge
order,issued an interim which stated:

for petitioner brought[CJounsel to the Court’s attention
that the trustees are tofailing pay Trust,expenses of the

butincluding not limited taxes,to real property flood insur-
ance, and capital improvements such as a new roof for the
rental house owned theby Trust and a new heat forpump
the home byowned the Trust and occupied by Mrs. Floyd.

heAlthough was not prepared to rule on the interpretation of
the trust provisions, the trial judge indicated his concern
about preservationthe Thus,of the trust property. he or-
dered:

Trust shall forpay[T]he all costs of upkeep, repair, and
protection assets,of the Trust but notincluding limited to

taxes, insurance,the repairs, and upkeep on the two Paw-
ley’s houses,Island and that such expenses are paidto be
by the trustees first out of then,Trust income and if
necessary, out of Trust principal.

After order,the trial judge issued this First Citizen’s filed a
motion to intervene as an interested party, which grant-was
ed.2

Subsequently, Anne filed a motion afor rule to show cause
based on the trustees’ failure to comply with the trial judge’s
interim order. Anne argued the trust failed to forpay the
installation of a new heat inpump the house in which she
resides, as required by the interim order. The trial judge

motion,held a onhearing this found Laurens in contempt of

2. First Citizen’s Bank and Laurens agreemententered into a settlement
during pendencythe appeal resolvingof this all matters between them.
Therefore, partyFirst Citizen's appeal.Bank is not a to this
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byincurredcourt, attorney’shim to feespayand ordered
addition, the trial judgethe order. InenforcinginAnne

not responsi-that the trust wasargumentLaurens’addressed
of the provisionthe heat becausepumpfor the ofpaymentble

discretionarythegiving the trusteeagreementin the trust
The trial deter-principal. judgeto invade -the trustpower

to the forpertain expendituresthat did notprovisionmined
order,After this the trialof trust property.maintenance

andreflectingorder Laurens’ Bozard’sissued anotherjudge
A.as trustees of Trustvoluntarilyto withdrawdecisions

a on the merits ofhearingthe trial heldUltimately, judge
objected to thehearing,At the Laurenscomplaint.Anne’s

Dial on behalf of Annebyletters writtenadmission of several
all of theby Curry. arguedauthored Laurensand letters

and, therefore,declarantsby out-of-courtletters were written
addition, he maintainedhearsay.inadmissible Inconstituted

theCurry protected byto Laurens werethe letters from
not admissible. Theattorney-client privilege and thus were

letters, butadmissibilityrule on the of thejudgetrial did not
theirsupporting positions.to submit briefspartiesasked the

briefs, judgetheir the trial ruledthe submittedpartiesAfter
to the truth of theDial letters were not admitted showthe

asserted, placed“to that the co-trustees werematter but show
and to her efforts topositionon notice as to show[Anne’s]

The noted Dial’slitigation.” judgethis matter withoutresolve
thein the were cumulative becausecontained lettersopinions

the as thealready interpreted requiringcourt had trust
the trialproperty. Additionally,to the trustprotecttrustees

to notby Curryfound the letters written Laurens werejudge
an isattorneybecause “the advice of to the trusteeprivileged

Furthermore, thefrom the trust beneficiaries.”privilegednot
privilege by producingLaurens waived thejudgetrial stated

ofdiscovery, openedin and the door to admissionthe letters
he followed the advice of counsel.by claimingthe letters

a final order Laurens acted injudge findingThe trial issued
(1)Annefiduciary byfaith and breached his duties tobad

(2)A, timelynotexpenses makingto the of Trustfailing pay
(3)Anne, toneglectingof A income todistributions Trust
(4)trusts,of theaccounting misstatingAnne an bothprovide

(5)A, solelyTrust A formanaging propertyterms of Trust
(6)beneficiaries, thefollowingthe remainder notthe benefit of
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(7)trustee,his as a and tofailingadvice of counsel as to duties
findings,follow court orders. Based on these Laurens was

$40,347.21held liable for of Anne’s feespersonally attorney’s
$22,331.60 Inattorney’s makingand of First Citizen’s fees.
determination,this the trial stated: “the assessment ofjudge

anagainst Floyd, specified,fees and costs Jr. as herein is not
fees, se,attorneys’award of but rather an assessment ofper

court,for his ofagainst Floyd, contempt togethersanctions Jr.
an of his ofdamageswith award to Wife and Bank for breach

Further,fiduciary duty.” the trial Laurens asjudge removed
trust,trustee of explaining,the charitable remainder “While

dishonest,inFloyd, theyJr.’s actions this case were not
asstrongly support anyhis removal trustee from trust affect-

Wife.”ing

ContemptI. and Sanctions
Laurens trial him inargues judge findingthe erred in

contempt. He asserts because all income from the trust must
Anne,paidbe to the trust did not have funds to forpay

Therefore,expenses related to the trust he con-property.
tends an invasion of the trust be toprincipal necessarywould

those on the the trustpay expenses. Relying provision of
the trustee discretion to forgranting principalinvade the

benefit,Anne’s Laurens he exercised hisargues properly
discretion and chose not to the Laurensprincipal.invade
maintains the trial abused his discretion in himjudge holding
in for failure to for of the heatcontempt pay replacement

in the in topump Accordinghome which Anne resides.
Laurens, the trial and he notjudge’s order was unlawful was
required obeyto that order.

that if the court did notAdditionally, arguesLaurens even
err in him in the soholding contempt, imposedsanctions were

to the as to constitute reversibledisproportionate contempt
error.

A. Standard of Review

A decision on rests the sound dis­contempt within
Timmons, 286,Fagancretion of the trial court. v. 224 S.C. 78

Tirado, 649,(1953);S.E.2d 628 Tirado v. 339 530 S.E.2dS.C.
contempt128 a decision(Ct.App.2000). appeal, regarding“On

should be if it oronly evidentiary supportreversed is without
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trial judgethe has abused discretion.”his Stone v. Reddix-­
Smalls, 514, 516, 840, (1988)295 S.C. 369 S.E.2d 840 (citing

Means, 428, (1982);Means v. 277 S.C. 288 S.E.2d 811 Fagan
Timmons, 286,v. 224 (1953));S.C. 78 S.E.2d 628 see also

Widman, 97, 120, 693,Widman v. 348 557S.C. S.E.2d 705
(“A(Ct.App.2001) determination of contempt is within the

sound discretion of the trial butjudge, his discretion bewill
reversed when the finding is without evidentiary support or

discretion.”).there anis abuse of “A determination of con­
tempt is a serious matter and should be imposed sparingly;

itwhether is or is not isimposed within the discretion of the
trial judge, which will not be disturbed on itappeal unless is

evidentiary Sullivan,without support.” Haselwood v. 283
29, 32-33, 499,S.C. 320 S.E.2d 501 (Ct.App.1984) (citing Hicks

Hicks, 378,v. 280 312S.C. S.E.2d 598 (Ct.App.1984)).

Law/AnalysisB.

1. Law of the Case

findingThe of contempt and the award of fees are
First,the law of the case. a offinding contempt is immediate­

ly appealable regardless of whether damages have been deter­
Rockwell, 281, 291,mined. v.Hooper 358,334 S.C. 513 S.E.2d

(1999); Amal,364 268, 297, 821,Amal v. 363 S.C. 609 S.E.2d
Co., 207,837 v.(Ct.App.2005); 208,Jarrell Petoseed 331 S.C.

793,500 (Ct.App.1998).S.E.2d 793 Laurens did not appeal
the December 24 order himfinding in Ancontempt. unap­
pealed ruling becomes the oflaw the case. ML-Lee Acquisi­

Fund, Touche,tion 238, 241,L.P. v. Deloitte 327 S.C. 489
470, (1997). Therefore,S.E.2d 472 the December 24 order

which found Laurens in andcontempt which was not appealed
theis law of the case.

Second, the trial judge’s decision to attorney’saward
fees as aboth contempt sanction and is the ofdamages law the

order,case. The trial judge, in his final directed Laurens to
andpay Anne’s First Citizen’s attorney’s fees as both damages

and as a contempt sanction for his violation of judge’sthe trial
Laurens, however,order.prior solely appeals the trial

judge’s award of attorney’s fees as a contempt sanction.
Therefore, because the trial judge based his ofaward attor­
ney’s fees and costs on more than one theground, unappealed
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ground becomes the Short,of thelaw case. Anderson v. 323
522, 525, 475, (1996).S.C. 476 S.E.2d 477

Further, Laurens to challengefailed the amount of
attorney’sthe fees awarded either during the hearing when

attorneyAnne’s submitted his attorney fee or inaffidavit a
59(e),subsequent Rule SCRCP motion to alter or amend the

trial judge’s order. An issue cannot be raised for the first
time on appeal, but must have been toraised and ruled upon
by the trial judge to be preserved for appellate review.

Beach,Staubes v. City Folly 406,339 S.C. 529 S.E.2d 543of
(2000); 310,Jones v. 363Daley, S.C. 609 S.E.2d 597 (Ct.App.­
2005). “Imposing preservationthis requirement on the appel­
lant is meant to enable the lower court to rule properly after it
has facts, law,considered all relevant I'On,arguments.”and

Pleasant,L.L.C. v. Town 406, 422,338 S.C. 526 S.E.2dof Mt.
(2000).716, 724 “Without an court,initial ruling by the trial a

reviewing court simply would not be able to evaluate whether
the Ellie,trial court Miccichi,committed error.” Inc. v. 358

78, 103, 485,S.C. 594 S.E.2d 498 (Ct.App.2004). When a trial
judge makes a general ruling issue,on an but does not

the specific argumentaddress byraised the appellant and the
appellant does not make a motion to alter or pursuantamend

59(e), SCRCP,to Rule to obtain a onruling argument,the the
appellate court cannot the argumentconsider on appeal.

Ismail,v. 56, 58, (1991).Noisette 304 122,S.C. 403 S.E.2d 124

Although the contempt finding and the award of fees are the
case,law of the we nonetheless find the trial judge correctly

decided both issues.

Contempt2.

ourAdverting analysis to the substance of Lau­
arguments,rens’ we find them without merit. “The topower

punish for contempt is inherent in all courts. Its existence is
essential to the preservation judicialof order in proceedings,
and to the enforcement of the judgments, orders and writs of

courts,the consequentlyand to the due administration of
Howle,justice.” 377, 382, 915,Curlee v. 277 S.C. 287 S.E.2d

(1982) Hite, 303,917 (citing McLeod v. 272 S.C. 251 S.E.2d 746
(1979); 17,State v. 228Goff, (1955));S.C. 88 S.E.2d 788 see

Brown, 414,also In re 420, 351, (1998)333 S.C. 511 S.E.2d 355
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(“The inherent in all courtscontemptto for ispower punish
in judicial proceed-to of orderpreservationand is essential

(citation Hite,omitted); rel. McLeod v. 272State exings.”)
(1979)303, that a court has(instructing251 S.E.2d 746S.C.

authority punishthe inherent to offenses calculated to ob-
struct, justice,and undermine the administration ofdegrade,

“The court’spower abridged). powerand such cannot be
abilityincludes the to maintain order and decorum.” Stone v.

(1988).514, 840,Reddix-Smalls, 516,295 369 S.E.2d 841S.C.

the ofContempt results from willful disobedience
court, a court hold a inmay personan order of the and before

specificallythe must and demonstratecontempt, clearlyrecord
findingthe acts or conduct which such is based. Curleeupon

Mullins,918;382, at accord Hawkins v. 359at 287 S.E.2d
497, 501, 897, 899 (Ct.App.2004); Cheap-O’sS.C. 597 S.E.2d

596, 606, 514,Inc. v. 350 567Stop, Cloyd,Truck S.C. S.E.2d
(Ct.App.2002). contempt proved by519 Civil must be clear

Durlach, 64, 71,and Durlach v. 359convincing evidence. S.C.
(2004) (citation omitted).908, A596 912 willful act isS.E.2d

thevoluntarily intentionally specific“one done and with intent
forbids,the or thesomething specificto do law with intent to

done; thatsomething requires sayfail to do the law to be is to
to or thepurpose disobey disregardwith bad either law.”

122, 129, 213,316 447Bevilacqua,State v. S.C. S.E.2d 217
(internal omitted);and citation(Ct.App.1994) quotation marks

Widman, 97, 119, 693,v. 348accord Widman S.C. 557 S.E.2d
705 (Ct.App.2001).

subjec­Intent for of criminalpurposes contempt is
tive, objective, necessarilynot and must be ascertained from

acts, words,all the and circumstances the occur­surrounding
129,rence. 316 S.C. at 447 S.E.2d at 217Bevilacqua, (citing

Bowers, (1978)).124,v. 241State 270 S.C. S.E.2d 409 “Where
unable, part, obeya contemnor is fault on his to anwithout

court, not in contempt.”order of the he is to be held Smith-­
289, 301, 271,v. 344 543 S.E.2d 277Cooper Cooper, S.C.

(citations omitted).(Ct.App.2001)

“In offinding contempt,order to sustain a the
must be clear and as to the acts or conductspecificrecord

upon finding Spartanburg Countywhich such is based.”
79, 83, 872,Padgett,v. 296 370Dept. Soc. Servs. S.C. S.E.2dof
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(1988) (citation omitted).874 “In a proceeding for contempt
order,for violation of a court the moving party must show the

of aexistence court order and the facts establishing the
respondent’s Hawkins,noncompliance with the order.” 359

501, Oliver,atS.C. 597 S.E.2d at 899 (citing Eaddy v. 345 S.C.
39, 42, 830,545 S.E.2d 832 (Ct.App.2001)). “Once the movant
makes a prima facie anshowing by pleading order and demon-
strating noncompliance, the burden shifts to the respondent to
establish his defense and inability to comply.” Eaddy, 345

42, (internalatS.C. 545 S.E.2d at 832 quotation marks and
omitted).citation

In 617,State v. Kennerly, (1999),337 524S.C. S.E.2d 837
our supreme court noted the difference between constructive
and direct contempt:

Constructive contempt is thatcontempt occurs “outside
the presence of the court.” [Toyota Florence v. Lynch,of

257,] 267, [611,] (1994)314 S.C. ];442 S.E.2d 617 [ State v.
Johnson, 1, (1967).249 S.C. 152 contrast,S.E.2d 669 In
direct contempt involves contemptuous conduct inoccurring
the presence 17,of the court. Goff,State v. 228 S.C. 88

(1955).S.E.2d 788
620, (1999).Id. at 524 S.E.2d at 838

Contempt can be either orcivil criminal. Poston
Poston, 106,v. 331 (1998),S.C. 502 S.E.2d 86 provides an

erudite and comprehensive ofexplication the differences be­
tween civil and contempt:criminal

majorThe factor in determining whether a iscontempt
civil or criminal purposeis the for which the ispower
exercised, including the nature of the relief and the purpose
for which the sentence is imposed. The ofpurpose civil
contempt is to coerce the defendant to do the thing required
by the order for the benefit of the complainant. The
primary purposes of criminal contempt are to thepreserve
court’s authority and to punish for disobedience of its
orders. If it is for contemptcivil the punishment is remedi-
al, and for the benefit of the complainant. But if it is for
criminal contempt the sentence is topunitive, vindicate the

ofauthority the court.
An unconditional is inpenalty criminal nature because it
solelyis exclusively punitiveand in nature. The relief
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anyaffordbeen done norhasremedyundo or whatcannot
the termcannot shortenthe contemnorandcompensation

relief provid-offense. If theto hisrepeatnotby promising
if thepunitive... it isimprisonment,sentence ofed is a

Ifperiod.for a definitelimited to imprisonmentissentence
to thefine, paidit isit is whenpunitivethe is asanction

maycourt beHowever, to thepayablea fine that iscourt.
finethepayingcontemnor can avoidtheremedial when
thebyact requiredthe affirmativesimply by performing

court’s order.
oncases, are conditionedthe sanctionscontemptIn civil

natureThe conditionalthe court’s order.withcompliance
in nature becausethe relief civilrenderspunishmentof the
discharge himselfthe sentence andcontemnor can endthe

refused topreviouslyhe hadby doingmoment whatanyat
itimprisonment,a sentence ofIf the relief isprovideddo.

committed unless andif defendant standsremedial theis
the court’srequired byactthe affirmativeperformsuntil he

obey thetheyuntilimprisonedThose areorder.... who
pockets.in their ownorder, keys prisonthe of theircarry

if to thefine, paidand civila it is remedialIf the sanction is
opportunityhas nothe contemnorthoughevencomplainant

canfine or if the contemnor avoidhimself of thepurgeto
court’s order.theby complyingthe fine with

convincingclear andproven bymust becontemptCivil
ofthe burdencontempt proceeding,In a criminalevidence.

doubt.beyondis a reasonableproof

bemaya contemnorcontempt proceeding,In a civil
in-for the costs hecomplainantato reimburserequired

order, including reason-theenforcing priorin court’scurred
is not aattorneysof feesfees. The awardattorney’sable
institut-to the whopartybut an indemnificationpunishment

Thus, not re-the court iscontempt proceeding.ed the
toopportunityanto the contemnor withquired provide

himin order to holdfeesattorney’shimself of thesepurge
body, complainant,as agovernmentalAcontempt.in civil

contempt pro-fees in a successfulattorney’srecovermay
recovery. Althoughprohibitsno statuteceeding, provided

in aattorney’s feesnot entitled tocomplainanta isusually
on the circum-dependingcontempt proceeding,criminal
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stances, may all,such an award be proper. After the award
of attorney’s partfees is not of punishment; instead,the
this award is made to indemnify the forparty expenses
incurred in seeking enforcement of the court’s order.

Poston, 111-15,331 (internalS.C. at 502 S.E.2d at 88-91
omitted).quotation marks and citations A criminal contemnor

may not be sentenced to more than six months in prison
unless he is afforded a by Passmore,trial jury. See State v.

568,363 S.C. 611 S.E.2d 273 (Ct.App.2005) (citing Bloom v.
Illinois, 194, 1477, (1968)).391 U.S. 88 S.Ct. 20 L.Ed.2d 522

The trial judge Laurens,issued an order requiring as
trustee, payto all “cost of upkeep, repair, and protection of

assets,the Trust including taxes,but not limited to the
insurance, repairs, and upkeep on the two Pawley’s Island
houses----” Laurens clearly violated this order when he

payrefused to for the heat forpump Thus,one of the homes.
the trial judge did not abuse his discretion by finding Laurens
in contempt for willfully disobeying the order.

Furthermore, rejectwe Laurens’ assertion that the
order was unlawful and that he therefore is excused from

withcomplying the order. The trial judge correctly interpret­
ed the trust provisions. In his order finding Laurens’ in

the trialcontempt, judge addressed Laurens contention that
the decision whether or not to invade the trust toprincipal pay
for expenses related to the propertytrust was left to his and
Bozard’s discretion. The trial judge determined the provision
Laurens uponrelies “does pertainnot to the expenditures and
maintenance of the Trust property and for expenses.”Trust

agree.We

The clause in A uponTrust relied by Laurens states:
addition,2. In the Trustee may pay to or forapply the

benefit of the Settlor’s wife such sums from the principal of
Trust A inas the Trustee’s sole discretion shall be neces-

orsary advisable from care,time to time for the medical
education, support and maintenance in reasonable comfort

wife,of the Settlor’s taking into consideration to the extent
the Trustee deems anyadvisable other orincome resources
of the Settlor’s wife toknown the Trustee.

This provision does not paymentaddress of expenses relating
to property of the trust. emphasizeWe that this clause is
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and does not concernwell-beingAnne’sdirected towards
property.of the trustpreservation

under the sectionagreement specifically providesThe trust
“Trustee Powers”:labeled

in the of fiducia-any capacityThe Trustee and successors
torespect anyin their discretion withries are authorized

anyat time held underpersonal, anyreal orproperty,
anyauthorization byof this Trust and withoutprovision

any rights, powers, authorityin addition to othercourt and
any other of this Trustgranted by provisionand privileges

(subjectstatute or rules of law to the limita-by generalor
Article):immediately followingof the Article thistions

occupy anywife to rent freepermit26. To the Settlor’s
a of the assets of a trust ofconstituting partresidence

beneficiary permit anywife is a and towhich the Settlor’s
anybeneficiaries to rent freebeneficiary occupyother or

aa of the assets of a trust forconstituting partresidence
to realpay propertyor beneficiaries and thebeneficiary

thereon, the inexpenses maintainingtaxes of residence
premi-and condition and hazard insurancerepairsuitable

residence; however, the shallprovided,ums on the Trustee
any wayin which would thepower deprivenot exercise this

enjoymentunder Trust A of the beneficial ofSettlor’s wife
limit,the torightTrust A and the Settlor’s wife shall have

restrict, of this if itpoweror terminate Trustee’s exercises
the beneficial enjoyment.interferes with

belongstrust to the trust. Pursuant topropertyThe
26, anyAnne or otherparagraph may permitthe trustees

a the trust.beneficiary occupy byto rent free residence owned
However, in the authorizes the trustnothing agreementtrust

taxes, insurance,beneficiary payto a to the andrequire
trust,a house. The asexpensesmaintenance of trust-owned

owner, carries the for these items.responsibility

of the trustEmploying interpretation agreement,a tortured
Anne, paybreached his duties to to ex-neglectedLaurens

A, trialignored judgeof Trust and a court order. Thepenses
contempt.in Laurens infindingdid not abuse his discretion
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3. Sanctions

Laurens argues that even if he was properly found in
contempt, the trial judge erred in awarding insanctions
disproportion to his contempt. He asserts the amount of
attorney’s isfees excessive and some of the charges awarded
relate to matters than However,other his contempt. because
the trial judge awarded the fees both as sanctions and dam-
ages, affirm.we

correctlyLaurens recognizes compensatory contempt
is intended to injuredrestore the party to originalhis position
prior and,to the therefore,contemnor’s action is limited to the
party’s actual Whetstone,damages. See Whetstone v. 309 S.C.
227, 235, 877,420 S.E.2d 881 (Ct.App.1992) (“Compensatory

iscontempt money awarded ato whoparty injured byis a
contemnor’s action to restore partythe to originalhis position.
The award loss.”)should be limited to the party’s actual
(citations omitted).

Howle, 377,Curlee v. 277 (1982),S.C. 287 S.E.2d 915
explains the law of compensatory contempt with exactitude:

Compensatory contempt is a money award for the plain­
tiff when the injureddefendant has plaintiffthe by violating
a previous court order. The goal is to indemnify the
plaintiff for harmdirectly the contemnor caused by breach­
ing injunction. Rendleman,the Compensatory Contempt:
Plaintiffs Remedy When A Defendant Injunc­Violates An
tion, 1980 Ill.L.F. 971. Courts utilize con­compensatory

totempt restore the plaintiff nearlyas as possible to his
original position. Therefore it is remedial.

We have recognized incompensatory contempt at least
two Thurmond,cases. In Ex (1830),Parte 1 Bailey 605 we
stated that when an rightindividual is directly involved in a
contempt proceeding, the court has the to orderpower the
contemnor to theplace injured party in agoodas situation
as he would been ifhave the contempt had not been
committed, or to imprisonment.suffer In Lorick Lowrance

567,v. Motley, (1904),69 S.C. 48 614S.E. we held that a
contemnor may requiredbe payto damages bysuffered
reason of his contemptuous action or suffer imprisonment.
The defendant was ordered payto to the plaintiff the value
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disregardhad in of the court’sdestroyedof the trees he
order.

destroyed... of an individual is taken orpropertyWhen
order,in interested acontempt of the court’s those have

paymentto ask of the court its restoration or of itsright
offender, requiresvalue at the hands of the and the court

partsuch restoration as of the S.C. 49punishment. [69 567]
at 615.pageS.E.[48]

have been affirmed alsoCompensatory contempt awards
by Supremethe United States Court.

may,sanctions in civil in acontempt proceedingsJudicial
case, both ofproper employed purposes:be for either or two

to coerce defendant into the court’scompliancethe with
order, and the sus-compensate complainantto for losses

extended,tained. is a finecompensation imposed,Where is
to fine of course bepayable complainant.the Such must

actualupon complainant’sbased evidence of loss....
America,v. Mine Workers 330United States United of

304-305, 677, 701-702,258,U.S. 67 S.Ct. 91 L.Ed. 884
(1947).

Therefore, limitedbecompensatorythe award should to
the actual loss. Included in the actual losscomplainant’s

order,the in anddefending enforcingare costs the court’s
including attorney’scosts and fees. The burden oflitigation

amount, if enti-showing anything, complainantwhat the is
by way compensationtled to recover of should be on the

complainant.
Curlee, 386-87, 919-20;at277 S.C. 287 S.E.2d at accord

596,Truck Inc. v. 350 567Cheap-O’s Stop, Cloyd, S.C. S.E.2d
(Ct.App.2002).514

Court, Mart,Further, inthis Harris-Jenkins v. Nissan Car
Inc., 171,348 557 708 (Ct.App.2001),S.C. S.E.2d wrote:

Courts, by power,their can awardexercising contempt
aattorney’s compensatory contempt theory.fees under

seeks to reimburse the forCompensatory contempt party
in forcing non-complying partythe costs it incurs the to

Poston, 106,obey the court’s orders. See Poston v. 331 S.C.
(1998) (“In114, 86, contempt90 a proceed-502 S.E.2d civil

may complain-a contemnor be to reimburse aing, required
the in enforcing priorant for costs he incurred the court’s
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order, including reasonable attorney’s fees. The ofaward
attorney’s fees is not punishmenta but an indemnification to
the party who instituted the contempt proceeding.”); Lind­
say v. Lindsay, 329, 345,328 583,S.C. 491 S.E.2d 592

(“A(Ct.App.1997) compensatory contempt mayaward in­
fees.”) (citationclude attorney omitted); Howle,Curlee v.

377, 386-87,277 S.C. 915, (1982) (“Com­287 S.E.2d 919-20
pensatory contempt is a money award for plaintiffthe when
the defendant injuredhas plaintiffthe by aviolating previ­
ous court order.... Included in the actual loss are the costs
of defending and enforcing order,the court’s including
litigation fees.”).costs and attorney’s

Harris-Jenkins, 178-79,348 S.C. at 557 S.E.2d at 711-12.
The judgetrial awarded attorney’s fees and costs to

Anne not only as a sanction for Laurens’ contempt, but also as
“an award of damages to Wife and Bank for breach[Laurens’]
of his fiduciary Therefore,duty.” the law does not limit the
award to actual damages flowing from Laurens’ contempt.
The portion of the sum that cannot be ascharacterized
compensatory contempt i.e., actual damages attributable to—
Laurens’ contempt inaccounted for the additional dam­—is
ages award. Although the fees were not awarded as attor­

se,ney’s perfees the trial court nevertheless theanalyzed
attorney’s fee affidavits and found the fees reasonable pursu­

Medenica,ant to Taylor v. 575, 580,331 458,S.C. 503 S.E.2d
(1998). Thus,461 $40,347.21we find no error in the ofaward

in attorney’s tofees Anne to be paid by Laurens.

AdmissibilityII. of Letters
Laurens argues the trial judge abused his discretion in

admitting into evidence letters bywritten attorneys Dial and
First,Curry. he contends these letters constitute inadmissi-

hearsayble because neither Dial Currynor testified at the
addition,trial. In Laurens maintains he had an attorney-

client therefore,relationship Curry,with and letters written
by Curry to Laurens were pursuantinadmissible to the attor-
ney-client privilege. disagree.We

A. Standard of Review

The admission of evidence is within the trial
Constr.,court’s Rdiscretion. & G Inc. v. Lowcountry Reg’l



82

113, (Ct.App.­121424, 439,Auth., 540 S.E.2d343 S.C.Transp.
108,Whitaker, 451 S.E.2d2000) v. 317 S.C.Washington(citing

486, 295Davis, 534341 S.C. S.E.2d(1994)); v.Haselden894
(2003);481, 293 Cudd579 S.E.2d353 S.C.(Ct.App.2000), aff'd

Co., 623, 310 S.E.2dIns. 279 S.C.Hancock Mut.v. John Life
excludeto admit orrulingcourt’sThe(Ct.App.1983).830

an abuse ofif it constitutesreversedonly bewillevidence
R & Constructionof law. Gto an erroramountingdiscretion
Richland/Lexington121; v.Elledgeat439, 540 S.E.2dat

789,179, 185, 792Five, 573 S.E.2d352 S.C.Dist.School
456,Inc., 362Transp., S.C.(2002); v. CSXWhaleysee also
not(2005) of evidence willadmission(observing286609 S.E.2d

discretion); v. Int’labuse of Gambleabsent anbe reversed
(1996)367, 438474 S.E.2d323Corp., S.C.Paper Realty

not be dis­of evidence willor exclusionadmission(noting
abuse). judge’strialTheabsent clearon appealturbed

it heappearsunlessappealonnot be reverseddecision will
d objecting partythe wasan­abused his discretionclearly

Ass’n v.& Cas.Prop. Guar.by the decision. S.C.prejudiced
512,Yensen, (Ct.App.2001);880 Sullivan548 S.E.2d345 S.C.

Cudd,462,Davis, (Ct.App.1995);454 907317 S.C. S.E.2dv.
623, 830.310 S.E.2d279 S.C.

attorney-client privi­theThe determination whether
judge,of the trialdiscretionthe soundis withinlege applies

an ofabsent abusenot be reversedhis decision willand
Carolina, 317 S.C.SouthRoss v. Med. Univ.discretion. of
Love, 55,(1994) v. 275 S.C.377, (citing State880453 S.E.2d

(1980)).110271 S.E.2d

Law/AnalysisB.

the Matter Assertedfor the Truth of1. Not Offered
statement,801, SCRE, as “ahearsaydefinesRule

at thetestifyingwhilebymade the declarantthan oneother
truth of thein to theproveevidencehearing,trial or offered

County Dept.,Burton v. Yorkmatter asserted.” See Sheriffs
“A statement that339, (Ct.App.2004).594 888358 S.E.2dS.C.

matter asserted shouldthe truth of theprovetonot offeredis
Constr., v. Lowcoun­R & Inc.hearsay.”excluded as Gnot be
439, 113, 121Auth., 424, 540 S.E.2d343 S.C.Transp.try Reg’l

552, 558,352Thompson,v. S.C.see also State(Ct.App.2000);



(“Evidence77,575 S.E.2d 81 (Ct.App.2003) is not hearsay
unless it is an out of court statement offered proveto the

asserted.”) (citation omitted). See,truth of the matter e.g.,
Greenville, P.A.,Hawkins v. Pathology 92,Assocs. 330 S.C.of

498 S.E.2d 395 (Ct.App.1998) in a(finding, wrongful death
action, that letters and a card the deceased wrote to her
husband and children not hearsaywere because they were
offered to show the close therelationship among family and
not to prove the truth of any matter asserted in writings).the

For example, 600,in Player v. 259Thompson, S.C. 193
(1972),S.E.2d 531 the plaintiff, Player, injuredwas awhile

passenger in an automobile driven by Nancy Carder. Bobby
Thompson owned the Playercar. initiated an action against
Carder for “heedlessness and in operationrecklessness the of

automobile,”the and wife,she sued Bobby Thompson and his
Geraldine, under familythe purpose doctrine for negligent
entrustment of 604,the automobile. Id. at 193 S.E.2d at 533.
A hearsay issue arose Player soughtwhen to introduce Card-
er’s statement

(Carder)that she went with Geraldine Thompson, two or
collision,three weeks before the to a motor vehicle inspec-

tion station. She said that the inspector refused Mrs.
Thompson a sticker because ‘she needed two tires.’ She

(Mrs.stated she heard the ‘tell herinspector Thompson)
(Mrs.and she Thompson) told me.’—“The man told her that

... she needed passtwo more to inspection.”
608,Id. at 193 S.E.2d at 534. The trial court refused to admit

the The Playerevidence. court explained:
After the trial tojudge declined admit the statement in

evidence, counsel for calledplaintiff defendant as aCarder
witness. He to ask herattempted about the inspection

(Carder)station incident in an effort to show that both she
and Mrs. Thompson had notice of the slick tires. Defense

objectioncounsel’s was sustained on the that itground was
hearsay.

McCormick, (1954)In C. of Evidence s 225 hearsayLaw
evidence is defined:

‘Hearsay testimonyevidence is in court or written evi-
dence, court,of a statement made out of such statement

offered as anbeing assertion to show the truth of matters
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therein, resting uponand thus for its value theasserted
credibility of the out-of-court asserted.’

verythis sound and basicrecognizedOur Court has
Wall, 109, 121in v. 239 S.C. S.E.2d 427proposition Watson

(3rd(1961). 5 on s 1361WigmoreAlso see Evidence
ed.1940).

‘If, then, circumstantialan utterance can be used as
evidence, it an toinferringi.e. from as assertionwithout

asserted,the fact the rule does notHearsay oppose any
barrier, 6 onapplicable.’ Wigmorebecause it is not

(3rd ed.1940).Evidence s 1788
in for the toimproper plaintiffIt would not be this case

Nancy fillingelicit from that a stationtestimony Carder
to and her that theThompsonattendant stated both Mrs.

receivable,automobile had bad tires. It be not as awould
the to the fact ofby provetestimonial assertion attendant

tires, indicating Nancyslick but as that Carder and Mrs.
tires,obtained of the slick the fact ofThompson knowledge

being proved byslick tires other evidence.
testimony proveInasmuch as the was not offered to the

asserted, notice,solely provetruth of the matter but to
mind, hearsayis a state of the rule does not apply.which

609-10, 193Player, 259 at at 535.S.C. S.E.2d

determined,judge agree,The trial and Annewe
not to truthproveoffered these letters into evidence the of

statements,Curry’sDial’s and but to the trusteesshow were
placed position paymenton notice of Anne’s as to the of

admis­expenses property. Additionally,associated with trust
Currysion of the letters demonstrates Laurens did not follow

his counsel’s The of the contents of thecredibilityadvice.
Rather, probativeletters was not at issue. the letters are of

(1) (2)position,Laurens’ awareness of Anne’s and Laurens’
attorney.failure to follow the advice of his

Finally, prejudiced byLaurens not the admissionwas
trial injudge alreadyof the letters. The had determined the

rule a tohearing duty payto show cause that Laurens had
to anexpenses provide accountingtrust and of the trusts.

Therefore, the of not atinterpretation the trust was issue
judgewhen the trial received these letters into evidence.
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we find trialAccordingly, judgethe did not abuse his discre-
tion in admitting the letters.

Attorney-Client2. Privilege

The trial judge determined admission of the Curry letters
did not (1)violate the attorney-client privilege because the
privilege does not toapply Anne as she is a beneficiary of the
trust, and communications between a trustee and an attorney
for a trust (2)are not privileged beneficiaries;as to trust even
if the privilege were to itapply was waived when Laurens
produced (3)the letters in discovery; and openedLaurens the
door to the introduction of the letters by repeatedhis testimo-

thatny he relied on counsel’s advice. agreeWe with each
ground for theadmitting letters.

a. Beneficiaries as Clients

Fratcher, (4thWilliam F. IIA Scott §on Trusts 173
ed.1987), declares that a “beneficiary is entitled to inspect

ofopinions counsel procured by the trustee to himguide in the
administration of the trust.” propositionThis is supported by

cases, (Ch.two English Talbot v. 12Marshfield, L.T.R. 761
1865), (1883).and Mason v. 22Cattley, Ch.D. 609 See Rust E.
Reid, Mureiko,R. Hikeska,William & D’Ana H. Privilege and
Confidentiality Issues a Lawyer RepresentsWhen a Fiducia-
ry, 30 Real Property, 541,Probate and Trust Journal 561
(1996).

Riggs Zimmer,National Bank Washington, v.D.C. 355of
(Del.Ch.1976),A.2d 709 is leadingthe American case address-

ing the ofnon-applicability privilegethe to trust beneficiaries.
In theRiggs, beneficiaries of a trust tosought compel produc-
tion of a legal memorandum prepared anby attorney named
Workman. Workman’s legal fees were frompaid the corpus
of the trust estate. The trustee refused to produce the
document and claimed it protectedwas under the attorney-
client and work product privileges. The document was pre-
pared “in anticipation potentialof tax litigation on behalf of
the trust with the ofState 355 A.2d at 710.Delaware[.]”
However, the case before the court was an unrelated sur-
charge claim initiated by the beneficiaries.
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of the“the trustee’s invocationThe court concluded:Riggs
involved herein from thecannot shield the documentprivileges

examine it.” 355 A.2d at 712. Thedesire tobeneficiaries’
explained:court

representativehas been described as a mereThe trustee
the and mainte-dispositionfunction is to attend towhose

it themay enjoyed bytrust so that bepropertynance of the
the Inprovided byin the manner settlor.beneficiaries

to hold trustee to the properfor the beneficiaries theorder
and for themselveshonesty procureof care andstandards
entitled, knowledgeare their oftheythe benefits to which

cru-managementand mechanics of the trust isthe affairs
Trusts, Ed., And, thecial. on 2d s 961. whenBogertSee

counsel for whichinspect opinionsbeneficiaries desire to of
effectively belongingout funds tothey paidhave of trust

them, to them examinedutythe of the trustees allow to
more The distinc-opinions compelling.those becomes even

atlegal procuredoften been drawn between advicetion has
protectionand for his Own andexpensethe trustee’s Own

obtainingthe itself is assessed forthe situation where trust
areof counsel where interests of the beneficiariesopinions

Trusts, 2d,at stake. Restatement s 173presently See of
comment b.

355 A.2d at 712.

Co., N.A. 629 849Compson,Barnett Banks Trust v. So.2d
a in a trustpresents scenario which(Fla.Dist.Ct.App.1993),

for themay preparednot obtain materials trustee.beneficiary
Barnett, a trust aIn Mr. created revocable withCompson

wife, Compson,of 90% to his Mrs.testamentary distribution
Barnett Bank was named trustee.and 10% to his brother.
trust, Mr.Shortly creating Compson “changedafter the his

by... that half of the assets be trans-requestingdirective
at 850. BarnettCompson individually.”ferred to Mrs. Id.

Bank, trustee, theas filed an action to determine whether
agree-invalid under the terms of the trustlater transfer was

counterclaimed, alleging breach of fidu-Compsonment. Mrs.
Thus, essence, opposingand inciary duty negligence. by

herposition, Compson assertingBarnett Bank’s Mrs. was
ato as an individual rather than asrights receive assets

thebeneficiary of trust.
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Mrs. on allCompson, relying Riggs, requested correspon-
dence the andbetween trustee counsel. The court found
Riggs requiredid not disclosure under the facts presented.
The court distinguished Riggs as follows:

The Riggs analysis hingescourt’s on a that thefinding
beneficiaries the real attorney.were clients of the trustee’s
Here, the real client is not Mrs. TheCompson. opinions

strategy litigationand to the to therelating providedwere
trustee to enable it to theregain assets of the trust and
thereby diligently administer the trust to benefit the benefi-

Althoughciaries. Mrs. Compson-may beneficiarybe a of
trust, positionthe her in antagonisticthis suit is to the

aligned beneficiaries and to her beneficiarystatus as a of
trust. Compsonthe Mrs. does not fromstand to benefit the

Thus,trustee’s inactions this suit. under the Riggs analy-
sis, she is not the real client of the trustee’s attorneys.

Barnett, at629 So.2d 851.
The Talbot case offers a paradigmatic example as it involves

one document which the beneficiaries were entitled to discover
and one subjectdocument was to the attorney-clientwhich
privilege. As the authors of andPrivilege Confidentiality
Issues explain:

In Talbot the trustee obtained an thatopinion of counsel a
certain advance to of the permittedsome beneficiaries was
under the trust instrument. Funds from the trust estate

paywere used to counsel for this After theopinion. trustee
advance,sued inwas connection with the the trustee ob-

tained another opinion concerningof counsel the proper
course litigation.to take in The second opinion was ob-
tained with the trustee’s own funds. The court ruled that
the beneficiaries of the trust opinioncould discover the first

itbecause was obtained with trust estate funds and denied
discovery of the second itopinion because was obtained with
the trustee’s own funds. calledAlthough the court never

counsel,the beneficiaries “clients” of the trustee’s this
seems to implicationbe the clear of the reasoning.court’s

(footnotesandPrivilege Confidentiality Issues at 560-61
omitted).

RiggsWe find the rationale In the in­persuasive.
case,stant pertainthe contested letters to the administration



trust, Furthermore,litigationof the not between the parties.
attorney Curry apparently corpuswas from thecompensated
of the the clearAlthoughtrust. record is not as to the source

Curry’sof Laurens wrote him a lettercompensation, asking
“keep separate accountingthat he a of the fees generated by

(the QTIPthe estate —one for the estate and one for ATrust
that the H. Floyd occupies).trust owns house Anne Trust A’s

expenses by byshould be borne the trust and not the benefi-
facts,of theciaries estate.” Under these we hold that the

attorney-client Anne,privilege beneficiarydoes not bar as of
A,Trust from to the Curry generat-access letters which were

prior litigation,ed to and thewhich address administration of
A.Trust

Attorney-Client Privilegeb. Waiver of

Even if the attorney-client privilege were to apply,
it was waived when Laurens the inproduced discovery.letters

attorney-clientThe excludes from confiden­privilege evidence
tial communications a professional attorneyof nature between

client, client,and theunless for whose benefit the rule is
established, privilege. Draytonwaives the v. Industrial Life

Co., (1944).98,& Health Ins. 205 S.C. 31 S.E.2d 148 State v.
Doster, 647, (1981),276 S.C. 284 218S.E.2d edifies:

The attorney-client privilege long recognizedhas been in
this The privilege upon publicState. is based a thatpolicy
the best of society byinterest is served a rela-promoting
tionship between the and ut-attorney wherebythe client
most confidence in secrecythe of allcontinuing confidential

bydisclosures made the client the relationshipwithin is
and,maintained. The privilege belongs to the client unless

him,bywaived survives even his death. South Carolina
Booker, 245,Highway DepartmentState v. 260 195S.C.

(1973). Generally,S.E.2d 615 the party asserting privi-the
Love, [55],must it. v.lege raise State S.C. 271[275] S.E.2d

(1980).110
jurisdictionsMany strictly privilege.construe the 81

174,§Am.Jur.2d Witnesses at 210. The behindreasoning
the strict construction is that evidence excluded under the
privilege necessarilyis not incompetent. generally,See
McCormick, Evidence, 87,§§Handbook the Law etof of

(2d Ed.1972).seq.
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agreeWe that the privilege must be tailored to protect
only confidences disclosed within the relationship.

650-51,Doster at 284 S.E.2d at 219-20.
Court,The SupremeUnited States in Upjohn Co. v. United

States, 383, 677,449 U.S. 101 (1981),S.Ct. 66 L.Ed.2d 584
observed:

The attorney-client privilege is the ofoldest the privileges
for confidential communications known to the common law.
Its topurpose is fullencourage and frank communication

attorneysbetween and their clients and thereby promote
publicbroader interests in the observance of and admin-law

justice.istration of The privilege recognizes that sound
legal advice or advocacy publicserves ends and that such
advice or advocacy depends upon lawyer’sthe being fully
informed theby client.... The lawyer-client privilege rests
on the need for the advocate and counselor to know all that
relates to the client’s reasons for seeking ifrepresentation
the professional mission tois be carried out.

389, (internalUpjohn at 101 S.Ct. 677 quotation marks and
omitted).citations

In to protectorder a communication on groundthe
of attorney-client itprivilege, must appear that the attorney

time,atacting,was the a legalas advisor. Marshall v.
Marshall, 534, 539,282 44,S.C. 320 S.E.2d (Ct.App.1984)47
(citing Branden & Nethers v. Rich.Gowing, 7 459 (S.C.App.­
1854)). Only confidential communications are protected by
the attorney-client privilege. Cloniger v. Cloniger, 261 S.C.
603, (1973).193 S.E.2d 647 In Ross v. Medical University of

Carolina, 377,South 317 (1994),S.C. 453 S.E.2d 880 the South
Carolina Supreme Court stated:

Attorney-client privilege protects a client anyand other
person from disclosing confidential communications made to
counsel relative to a legal matter. See generally McCor-

(E.mick Ed.1984).§on Evidence Cleary, However,87 3rd
privilegethis notis absolute:

everyNot communication within the attorney and client
relationship is privileged. publicThe policy protecting
confidential communications must be theagainstbalanced
public interest in the proper administration of justice.
This is exemplified theby recognized rule that thewidely
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in further-extend to communicationsdoes notprivilege
conduct.tortious or fraudulentance of criminal

(1981)218,Doster, 647, 651, 220284 S.E.2dv. 276 S.C.State
omitted).(internal citations

383-84, at 884-85.at 453 S.E.2dRoss

to of the attor­agentsextendprivilege mayThe
549, 309v. 279 S.C.Hitopoulus,in Stateexample,Forney.

attorney-clientthe(1983), court heldsupremeourS.E.2d 747
a client and acommunications betweenextended toprivilege
of the client’spreparationto aid in theretainedpsychiatrist

72, 495Thompson,v. 329 S.C.articulated in Statecase. As
(1998):437S.E.2d

ex-attorney-client privilegethedetermining whether[I]n
non-lawyer,a client and abetweentends to communications

(1) need of thefactors: themust balance two[a court]
non-lawyer effectivelyof the tofor the assistanceattorney

(2) forclient, potentialthe increasedhis andrepresent
truth as the trier of fact isin the search forinaccuracy

However, reachingbeforeof valuable witnesses.deprived
test, the communicationa court must ascertain whetherthis

in nature.is confidential
75, at 438-39.at 495 S.E.2dThompson, 329 S.C.

the clientbyis ownedattorney-client privilegeThe
therefore, the client. South Carolinaand, bycan be waived

Booker, 245, 254, 195 S.E.2dv. 260 S.C.Highway Dep’tState
(1973). by a client to a615, voluntary disclosure“Any620

toprivilege onlynot asattorney-clientthepartythird waives
disclosed, but also to all communi­communicationspecificthe

and the same client on theattorneythe samecations between
Marshall, 538,534,v. 282 320subject.” Marshall S.C.same

Deer­44, Corp. v.(Ct.App.1984) (citing Duplan46-47S.E.2d
Milliken, Inc., (D.S.C.1975);1146 U.S. v.F.Supp.397ing

Cir.1982)).(4thJones, 696 F.2d 1069

Marshall, inadvertently left aIn Mrs. Marshall
in Mr. Marshall’sattorneyto her from herletter addressed
at the time. Mrs.separatedThe werepartiestruck.pickup

of hissending copies correspon­had beenattorneyMarshall’s
father, suretywas theMarshall to her whodence with Mrs.

attorney’s fees. On appeal,of Mrs. Marshall’spaymentfor
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Mr. arguedMarshall the letters from Mrs. attorneyMarshall’s
were admissible because the attorney-client had beenprivilege

Wewaived. held that Mrs. Marshall did not waive the
privilege by mistakenly oneleaving of the letters in Mr.

However,Marshall’s truck. copieswe found of corre-“[t]he
spondence bysent Mrs. Marshall’s attorney to her father”
presented “a different question.” 538,atMarshall 320 S.E.2d
at 47.

In order to establish the attorney-client itprivilege, must be
shown that the relationship between the thatparties was of
attorney and client and that the communications were of a

Love,confidential 55,nature. State v. 275 S.C. 271 S.E.2d
(1980).110 The communication involved must relate to a

fact of which the attorney bywas informed his client
presencewithout the strangersof for purposethe of secur-

ing primarily either opinionan on legallaw or services or
assistance in some legal proceeding. SEC v. Kingsley, 510
F.Supp. (D.C.D.C.1981);561 In Re JuryGrand Proceed-

(5th Cir.1975).ings, 517 F.2d 666 attorney-clientThe privi-
lege also toapplies communications fromoriginating the
lawyer rather than from the client. When the attorney

client,communicates to the the privilege applies only if
communication is based on confidential providedinformation
by State,the client. Brinton v. Department 636 F.2d 600of
(C.A.D.C.1980). The attorney-client privilege, though, does
not protect Love,communications with non-clients. State v.
supra.

538-39,Marshall at 320 S.E.2d at 47.

We found that Mrs. Marshall’s father was not a client of her
attorney. By sending copies father,of the letters to the Mrs.
Marshall’s attorney was a thirdinforming party of the current

However,state of his client’s lawsuit. we found that the letter
Mr. Marshall sought Therefore,to admit was not relevant.
the trial court was affirmed.

The record indicates Laurens produced the letters he now
are protectedasserts by attorney-client Thus,the privilege.

assuming subjectthese letters were to the attorney-client
privilege, Laurens waived that privilege by producing the
letters.



92

Open-Doorc. Doctrine

the door toopenedAnne that LaurensFinally, argues
trial that heof the his assertions at wasbyadmission letters

in the trust.administeringof counselfollowing the advice

comprehensivea re­recentlyThis Court undertook
in the criminal context.of the doctrine lawdoor-openingview

476, 613 386 (Ct.App.­v. 364 S.E.2dYoung,See State S.C.
See,2005). in the civil context as well.appliesThe doctrine

371, (1898);v. 52 29 S.E. 807e.g., Jennings,Martin S.C.
Contractors,Truck 270 S.C.Georgia Ry. v. WalkerCentral of

Rhodes, Boden,533, (1978); v. 310923 Benton Inc.243 S.E.2d
400, see also Brooks v.(Ct.App.1993);426 S.E .2d 823S.C.

(2000) (“The486, 120,479, 124 Dead339 530Kay, S.C. S.E.2d
thetestimony partynot exclude ... whereMan’s Statute will

the‘opens by offering testimonythe statute door’asserting
excludible[.]”).otherwise

author has stated:One
that ofThe for the rule is fairness andprimary purpose

for the decision. Ifcompleteness makingof the information
byto the of a ruleparty forego protectiona chooses

per-the not beintroducing opposing partyevidence would
into, opposingthen it is unfair not to thegomitted to allow

more information toprovideto into the matter andparty go
fact-finder.the

(2d ed.2000).Collins, 2.9R. South Carolina EvidenceDanny
trial, that he relied on therepeatedly professedAt Laurens

attorneys formulating position regard-of in hisadvice various
Curry specificallythe of Trust A. was not named.ing expenses

However, attestations that hegeneralLaurens made several
For hefollowing example,the advice of counsel. averredwas

us,”based on counsel had told andpositionhis was “what
“[tjhat’s counsel.”way bydeclared: the were so instructedwe
assertions, the ofBy openedthese he the door to admission

Curryin informed Lau-by Currythe letters written which
taxes[,]”have to the and “You“Eventually, you payrens: will

anpaid youto the insurance as havecertainly getwill want
protect property.” suggestto the The lettersobligation

the notcontraryLaurens’ claims to wasdespite —hethat —
the advice of counsel.following
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RemovalIII. as Trustee
Laurens the trialargues judge erred in himremoving as

trustee of Floyd charitableSr.’s remainder trust. We dis-
agree.

court, order,The in its interim thatstated Laurens had
“advised the Court that he was considering resigning as
trustee of the Therefore,Charitable Remainder Trust[.]” the
court ordered that he either voluntarily resign by 31,January
2003, or provideelse Anne with an accounting for the trust.

didLaurens neither. The court found Laurens had committed
serious breaches of trust that strongly supported his removal
as trustee from trustany Anne.affecting Accordingly, the
court removed asLaurens trustee of the charitable remainder
trust.

A. Standard of Review

longhave and“Trusts been a field forbroadly the
jurisdiction of equity.” Epworth v.Orphanage Long, 199 S.C.
385, 389, 481, (1942).19 482S.E.2d appealOn from an action

equity, alone,in tried aby judge jurisdictionthis hasCourt to
find infacts with ouraccordance view of the preponderance of

Assocs.,the evidence. Greenville,Ltd.Townes v. City 266of
81, (1976);221 Assocs.,S.C. S.E.2d Ingram Kasey’s773 v. 340
98, (2000).531 However,S.C. S.E.2d 287 we are not required

to disregard findingsthe of the trial who sawjudge and heard
the witnesses in aand was better toposition judge their
credibility. 105,Ingram at 531 S.E.2d at 291.

The of aremoval trustee theis within trial court’s
discretion and not be anwill reversed absent abuse of that

Parks, 20, 430,discretion. Thinn v. 79 83Ark.App. S.W.3d
(2002) (“The433-34 removal of a is intrustee the sound

court;discretion of the trial its decision not bewill overturned
discretion.”);unless there is an of thatabuse v.Ivey Ivey, 266

143, 434, (1996) (“InGa. 465 S.E.2d 437 the absence of an
discretion,abuse of a trial court’s order regarding removal of

reversed.”); Atwood,a trustee will not be Matter Estate ofof
60, (Iowa (“TheN.W.2d577 63 App.1998) trial court has broad

indiscretion whether to andeciding remove executor or
trustee.”); N.A.,Ward v. NationsBank Virginia, 256 Va.of
427, (1998) (“Removal616,507 623S.E.2d of a trustee is
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trial court mustTheof the trial court.the discretionwithin
for theof the trustin best interestit is thewhetherdetermine

81removed.”); Cooper,EstateMatterto betrustee ofof
(“A(1996) acourt has ‘wide393,79, P.2d 401913Wash.App.

trustee, istherethe “whento removediscretion’latitude of
of theintereststhe bestprotectto do so toreasonsufficient

”) Schildberg,v.Schildberg(citingits beneficiaries.’trust and
(Second)(Iowa 1990)); ofRestatement186, 191461 N.W.2d

(“A(a) aremovemaycourt107, a on clause§ commentTrusts
be detrimentalact as trustee wouldcontinuing toif histrustee

for thematter is onebeneficiary. Theof thethe intereststo
court.”).thebydiscretionof a reasonableexercise

Law/AnalysisB.
(1881),Foster, supreme214 our15 S.C.In v.Wallace

proclaimed:court
power,has fullEquityofbut that a CourtThere is no doubt
kinds,trustees of allto removeproper proceedings,under

court,deed, uponor order ofby willappointedwhether
and torequires;exigencyand when theshowncausegood

removed, investand toof the oneanother insteadsubstitute
the trust estate.to and control overhim with title

abolished,of has beenEquitythe CourtAlthough217.Id. at
theequity byandcourts of lawseparateofThe abolition

ofthe courtdeprivedhas notCarolina ConstitutionSouth
i.e.,trusts, a mattertreated asjurisdiction overof itsequity

court, jury,aof the withoutsideequitytried on [the]to be
to review.appellatethe rules assubjectand to

Karesh,(1973), inBrown, 144 Colemanquoted4Price v. S.C.
(1977).38Trusts

of trusts hasadministrationand“The enforcement
equityofjurisdiction of courtsthepeculiarlybeen withinlong

trustentque [thoseof cestuisjealous rightsof thearewhich
beneficia­created —i.e. thethe trust wasbenefitfor whose

372,Weston, 1, 11, 37641210 S.E.2dv. S.C.Westonries].”
omitted). inherent(1947) (citation of has theequitycourt“[A]

estates, super­toover the trustjurisdictionto exercisepower
necessary foradministration, all ordersand to makevise their

v. DuncanWilliamsand conservation]”preservationtheir
Trust, 896Babcock, 55 S.W.3dLivingM.ex rel. Pauline
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(internal omitted);(Mo.App.2001) marks andquotation citation
Martin,see also First Bank Montgomery,Alabama N.A. v.of

(Ala.1982)415,425 423So.2d the administration(“Supervising
of is a well-recognized groundtrusts of ... and theequity,

andregulation enforcement of trusts is one of the andoriginal
court.”).inherent powers of the courtequity probate“[T]he

jurisdictionhas exclusive of proceedings byinitiated interested
parties concerning the internal ofaffairs trusts.... These
include, (1)to,but are not limited proceedings appointto: or

§remove a Ann.S.C.Code 62-7-201 (Supp.2004).trustee^]”

Carolina,Luculently, in a maySouth court remove a
However,trustee to itspursuant equity power. the case law

of this notState has outlined when this bepower should
exercised.

“The court will remove a trustee if he has committed a
sufficiently serious breach of trust or if it probableis that he

commitwill such a breach of ortrust where for otherany
reason his continuance as trustee is to be detrimental tolikely

(Second)the interest of the beneficiary.” Restatement of
199,§Trusts comment e.

Trusts,According to Scott on a trustee will be removed
if his conduct is such as to show his unfitness to administer
the trust. may clearlySuch unfitness be evidencebyshown
of He bedishonesty. may removed for serious breaches of
trust thougheven the breaches of trust were not committed

fact, however,dishonestly. The mere thethat trustee has
committed breaches of trust is not anecessarily ground for
his removal. The trustee be amay disciplinaryremoved as
measure, where he refuses neglects obeyor to orders of the
court.

questionThe not infrequentlyhas arisen whether the
beneficiaries can force the ofremoval the trustee on account
of friction hostilityor between him and them. The mere
fact that there or hostility necessarilyis such friction is not

removal,a groundsufficient for since otherwise the benefi-
byciaries could quarreling with the trustee force him out.

hand,On the other where there is such friction or hostili-
ty seriouslyas to theimpede proper performance of the
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trust, fault,if the at theespecially trustee is trustee will be
removed.

(4th ed.1987)Fratcher,F. 2 §William on Trusts 107Scott
(footnotes omitted). Although readycourt is less to“[t]he

[,][i]fbyremove a trustee who was named the ... thesettlor
ground for removal did not exist at the time the settlor named

settlor,the trustee or it was not know to the the court will not
to him.” 2 §hesitate remove Scott on Trusts inBogert,107.1.

(Rev.2d ed.),§The Law andTrusts Trustees 519 observes:of
in“When the course of the of a trust itadministration

not,thatapparentbecomes the trustee can in fairness to the
beneficiaries, be inallowed to continue the exercise of his
powers, mayhe be removed.”

jurisdictionsOther have found a trustee may judiciallybe
duties, trust,removed for to ofneglect perform breach failure

order,complyto with a court and hostility between the trustee
and beneficiaries. For inexample, Ackley Loughlin,v. 406

(Ala.1981),So.2d 832 the ansettlor’s widow filed action to have
stepdaughterher asremoved trustee. The widow was an

trust,income of thebeneficiary daughterand the settlor’s was
the remainder The trialbeneficiary. court removed the set-

for, reasons,tlors daughter as trustee otheramong “hostility
parties,between the indelays furnishing of to themoney

widow, and a controversy concerning unau-daughter’s][the
thorized use of some of the ofassets the estate.” Id. at 833.

affirmed,The SupremeAlabama Court “anfinding abundance
of evidence of hostility justifiedsuch as the ofremoval Mrs.

otherAckley. Among things, quiteshe treated herevidently
stepmother andvery high-handedly arbitrarily.” Id.

230,In v. 14Hargraves Hargraves, Ark.App. 686 S.W.2d
(1985),816 the Arkansas Court of a trialAppeals reviewed

courts removal of the settlors son as trustee. The son’s
mother a beneficiarywas of the trust. “The trial court
removed the trustee onpartly hostilitythe basis of the and

mother,animosity which the trustee held for his the principal
beneficiary under the trust.” Id. at 818. theappeal,On court
noted: “The decision soundlywas bottomed in fact and law.”
Id.

California,The Supreme Court of in In re Gilmaker’s
Estate, 627, 585, (1962),57 Cal.2d 21 Cal.Rptr. 371 P.2d 321
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thereversed trial court’s refusal to remove a trustee where
the court found adequate grounds for removal. Among other
reasons, the trustee refused to provide an Theaccounting.
court noted that “[h]ostility between the beneficiary and the
trustee a groundis for removal of the trustee when the
hostility impairs the proper administration of the trust.” Id.

(citations omitted).at 324

Estate,Matter Malone’s 353,42 Colo.App. 597 P.2d 1049of
(1979), affirmed the probate court’s removal of the respondent
as co-trustee of three separate trusts. The court observed:

Proper grounds for removal include the existence of hostili-
andty friction between the beneficiaries,trustee and the or

between the co-trustees,trustee and his interfer-causing
ence with the proper Also,administration of the trust.
where ill-feeling between the trustee and the beneficiaries
or between the trustee and his co-trustees reaches such a
level that future cooperation and proper administration
become improbable, the trustee may be removed even if
misconduct is not proven. The paramountcourt’s regard
must be for the interest of the trust the rightsand of the
beneficiaries.

(citations omitted).Id. at 1050 The Colorado Ap-Court of
peals found no ofabuse discretion in the probate court’s
determination that the best interests of the beneficiaries
would be byserved removal of the respondent as co-trustee.

The Indiana Appellate Court reversed the probate court for
failure to Odie,remove a trustee. Helm v. 478,129 Ind.App.

(1959).157 N.E.2d 584 appellateThe court found
a serious byfailure the appellee administratrix to handle
and conduct the trust inreposed her with the ‘scrupulous
integrity required of such trustees. It is opinionour that
such breach of her trust by said appellee rendered her
unsuitable and disqualified from further exercise of said
trust.

Id. at 585-86.

Wilson,In Wilson v. 490,145 (1888),Mass. 14 N.E. 521 the
Supreme Judicial Court of Massachusetts decreed: “As to the
removal of trustees without misconduct attributable to hostili-
ty, courts will remove them whenever it is essential to the due



of noguiltybeentrust, they havethe even whenexercise of
Id. at 522.to remain.”and wishmisconduct

(1916),1, 185 712135 Tenn. S.W.Maydwell,v.MaydwellIn
beneficiary of a trustand incomeof the testatordaughterthe

court hadas trustee. Themother removedto have hersought
the mother andor acumen” of“honestytheaboutno doubts

However, the evi-the estate well.managedhadfound she
daugh-andthe motherrelationship betweenthedence showed

toprejudicialand“it be inadvisablesuch that wouldter was
for tomother]and of the estate [theinterests of boththe best

Thus, the Tennesseeat 713.as trustee.” Id.continuedbe
to leavecourt’s decisionreversed the lowerSupreme Court

mother as trustee.the
Estate,Court, in re Hill’s 272InSupremeThe Wisconsin

(1956), “The failure or197, acknowledged:58275 N.W.2dWis.
orders of the court withobeytoof a trustee lawfulrefusal

Id. at 592his removal.”trust is forgroundto therespect
omitted).(citations

that awe holdforegoing,theIn consonance with
(1) unfitthe trustee is foundwheremaytrustee be removed:

(c)(b) trust,(a) of orbreachesdishonesty, seriousbecause of
(2)duties; for refusal totrusteeadequately performtofailure

the trustee in his role asdirected toorders of a courtobey
(3) thethe trustee andtrustee; hostility betweenand where

of the trust—administrationpropertheimpedesbeneficiaries
questionfault. The ofthe trustee is atwhereespecially

of the presidingthe sound discretionis directed toremoval
find facts in accordancemaytribunalsappellateThejudge.

thethe of evidence.preponderanceview ofwith their own

case, formultiple groundsfindthe instant weIn
remainderof the charitableLaurens as trusteeremoving

First, by failingthe trial court’s orderignoredLaurenstrust.
trialof the trust. TheaccountingAnne anwithprovideto

contempt.Laurens for hisremovingnot err indidjudge

findingin the court’sSecond, find no abuse of discretionwe
trusteehis removal as“strongly supportactionsthat Laurens’

found LaurensjudgeThe trialaffectingtrust Wife.”anyfrom
tofiduciary duty owedfaith breached hisin bad andacted

(2)A, to(1) failingof Trustpay expensestoby failingAnne



99

(3)make timely Anne,distributions of ATrust income to
failing to anprovide of theaccounting charitable remainder

(4)Anne, (5)trust to misstating A,the terms of Trust manag-
Trust Aing property solely for the benefit of the remainder

(6)beneficiaries, tofailing follow the advice of counsel as to his
trustee, (7)duties as a and tofailing follow orders of the court.

Laurens argues there is no evidence he has mishandled his
duties trust,as trustee of the charitable remainder and there­
fore, the trial court erred in himremoving ofsimply because
his conduct respectwith to Trust A. He cites v.Crayton
Fowler, 517, (1927),140 S.C. 139 S.E. 161 in support of his

Inposition. Crayton, the trustee improperly invested trust
funds in a note and inmortgage violation of the directions
contained in 518,the trust document. Id. at 139 S.E. at 161.
Although the court found the trustee liable for the resulting

investment,loss on the it determined because the trustee’s
performed faith,actions were in good they groundswere not

521, 139for removal. Id. at S.E. at 162. Laurens asserts that
in Crayton even negligence removal;did supportnot and
since he has done wrongno in administering the charitable

trust,remainder there is no forsupport removal here.

Initially, rejectwe Laurens’ claims of innocence as to the
charitable remainder trust. He neglected to Anneprovide
with an accounting and a Indeed,violated court order. in

theCrayton, removal,trustee’s negligence did not require his
but the $7,500court did order him to enter a bond. The court
“further ordered that if [the fails to execute and filetrustee]
the bond required mentioned,above within the time or fails to

performdo or ofany the other thingsmatters and ofrequired
decree,inhim this then and in such event the said is[trustee]

hereby removed as trustee of said trust Crayton,estate[.]”
521,140 atS.C. 139 atS.E. 162. Thus Crayton firmly

supports the of aremoval trustee who violates a court order
related to the trust.

Furthermore, were to findwe Laurens innocent of wrongdo-
ing trust,as to the not,charitable remainder which we do we
reject argumenthis that as of Awrongdoing trustee Trust has
no onbearing questionthe of his removal as trustee of another
trust where the trusts share a beneficiary. Laurens’ miscon-
duct as trustee of Trust A is relevant to whether he should
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remainder trust wherecharitabletrustee of thecontinue as
Laurens hasbeneficiary. Becausea commontrusts sharethe

duties andfiduciaryhisto honorinabilityhisdemonstrated
inA, abuse of discretionfind noTrust weadministerproperly

trustedis unfit to bethat Laurenstrial conclusionthe court’s
trust ofcharitable remainderof thethe administrationwith

affirmbeneficiary. Accordingly, weaAnne is likewisewhich
trustee of the charita-of Laurens asremovalthe trial court’s

remainder trust.ble

CONCLUSION

orderjudge’sthe trialappealdid notBecause Laurens
court, to befind this decisionhim in of wecontemptfinding

afinding wascontempttheRegardless,the case.the law of
ofaffirm awardcourt’s discretion. Weexercise of theproper

Further, wedamages.anda of sanctionsfees as combination
decision tojudge’sin the trialof discretionfind no abuse

Curry.and Theby Dialinto letters writtenadmit evidence
theprotected byare nothearsay, theyandletters are not

not errjudgethe trial didFinally,attorney-client privilege.
the charitableLaurens as trustee ofto removein his decision

order isjudge’sthe trialAccordingly,trust.remainder

AFFIRMED.

JJ.,SHORT, concur.BEATTY and


