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theTo hold otherwise would emasculate
engendered byrestraints the doctrine of

powers poten-separation of and result in
upontially serious encroachments the exec-

branch,by legislativeutive the because
pointthere logicalwould be no termination

legislature’sto the ofconfirmation execu-
appointments.23tive

superior Af-judgmentThe iscourt’s
firmed.

BURKE, JJ., partici-and notCONNOR
pating.

al., Appellants,D.Kenneth etMOORE
v.

al., Appellees.ofSTATE Alaska et

STANDARD OIL OFCOMPANY CALI­
FORNIA, Cross-Appellant,

v.
al., Cross-Appellees.Kenneth D. MOORE et

2551,Nos. 2587.

Supreme Court of Alaska.
July 9, 1976.

any argumentsunnecessary inholding advanced thisotherto discuss of the23. makes itOur
appeal.
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Matthews, Jr., and DavidWarren W.
Matthews, Baily,of Dunn An-Shimek &

chorage, appellants cross-appellees.for and
Gross, Atty. Gen.,Avrum Juneau,M.
Reeves, Gen.,Atty.and N. Asst. forJames

appellee, State of Alaska.
Groh,Clifford Groh of Benkert &J.

Walter, Anchorage, appellee,for Call.
Owens, Owens,Jr.,Thomas P. of Davis

Bartlett, Anchorage,& for appellees, Si-
masko Production and Phillip Rahoi.

Cole,HartigRobert L. of Hartig,
Rhodes, Norman, Goltz,Mahoney, & An-
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Schulz,chorage, appellee, 20,Texas Intern. Petro- May 1975,for Thomas E. dismiss-
ing plaintiffs’Corp.leum amended complaint and
granting the defendants’ motions for sum-Eastaugh Eugeneand F.Robert L.
mary judgment. Although the defendantsDelaney, Wiles, Moore, Hayes &Wiles of

summary judgmenthad for amoved onReitman, Anchorage, appellee,for Stan-
grounds, grantnumber of trialthe court’sdard Co. of Cal:Oil

summaryof judgment solelywas based onRudd, An-'Joseph Ely,Rudd of &Guess
the issue of laches.appellee,chorage, for Shell Oil Co.

amended,complaint, plaintiffsIn their asBurr, Kurtz,Burr of &Donald Pease
alleged that the waslease sale unlawful forappellee,Anchorage, for of-Union Oil Co.

1)three reasons: state did notofficialsCal.
comply 2)'provisions;with certain notice

Douglas Pope, Anchorage, as amicus state officials did not make a reasoned
Smith,Bettycuriae for Lee Charlene finding that the sale would serve the best

Huntley Lotspeich.and Claire state; and, 3)interests of the state offi-
complycials did not with AS 38.05.305re-CONNOR,RABINOWITZ, ER-Before

jointquiring study and review with localBURKE, DIMOND,JJ.,and andWIN J.
planning agencies priorauthorized to thePro Tern.

plaintiffs’sale. The defendants denied al-
legations, addition,urged,and in severalOPINION

defenses,affirmative one of which was
CONNOR, Plaintiffs and defendants thenlaches.Justice.

summary judgmentfiled cross-motions forThis lawsuit concerns thelegalitythe of
grounds.based on the aforementionedgassale of certain offshore oil and leases

historyThe indicates the ofrecord thatin vicinity Bay.located the of Kachemak
leading sale leases andevents to the of theBay highly productiveKachemak is a ma-

basicallythe this is asinitiation of lawsuitenvironment,rine and a number of com-
13,April 1972, pressfollows. On a releasemercially speciesvaluable of fish and shell-

governor’s announcingfrom the office thequestionfish inhabit the area. The sale in
proposed gasand leases insale of oil Ka-Competitivewas denominated the “28th Oil

Bay published. Followingchemak was thisSale,”and Gas Lease and was conducted
announcement, Homer,citizens of includ-by Depart-the Division of Lands of the

representativeing a of the Homer Cham-ofment Natural Resources of the ofState
Commerce, expressedber of their concern13,Alaska on December Plaintiffs1973.

proposedover the sale to state officials.sued to set aside the sale of the leases.
by theThese individuals were reassuredThe prerequi-issuance of those leases is a

any plansofficials that to sell leasesstatedevelopment gassite to the of oil and re-
Bayvicinityin the of Kachemaklocatedin ofBaysources the area. SixKachemak

indefinite, inindustrythat interestwerere-plaintiffsthe are commercial fishermen
competingslight,the area was and thatSeldovia;siding in Homer and the sev-

uses and environmental considerationsenth, McBride, lodgeowns and aoperates
anywould be taken into account beforeBay.on Kachemak Plaintiffs theirbelieve

leases were sold.explora-iflivelihood will be threatened oil
inproductiontion and occur in the waters 1973,13,July the call for nomina-On

they The defendants thewhich fish. are industry.tions the oil Thewas issued to
of theState Alaska and the lessees of representsfor the state’scall nominations

baytracts in near leasedor the which were request expressions industryof interestfor
at the sale. particularin Nominations ofthe sale.

by companies andare made the oilby plaintiffs from tractstakenappealThis was
tractsopinions as to whichSuperior Judge indicate theirbyan order entered Court
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leased; are assertthey confidential. the laches ashould be defense as ofmatter
4,Septembernominating period law.The closed

1973. aThe decision sustain defenseto
18, on in-September 1973, based theOn properlybased on laches is toaddressed

from the nominationsformation received court,2the discretion of the trial and will
companies, thethe oil the Chief of Min-of not be feel aoverturned unless we definite

Lands,the Division oferals Section of and a hasfirm conviction that mistake
Denton, a toPedro sent recommendation been committed.3 Concerned Citizens of

Resources,the of NaturalCommissioner South Kenai Peninsula Kenai Peninsulav.
Herbert, portionslargeCharles to include 447, 1974).Borough, (Alaska527 P.2d 457

Bay in theof the area sale. OnKachemak Citizens,In Concerned South Kenaiof1973,19, approv-hisgaveOctober Herbert sup­Borough,Peninsula v. Kenai Peninsula
per recommenda-al of the sale Denton’s ra, forth arewe set those elements which

1973,In November of the Divisiontion. findingcrucial to a of laches. stated:We
to formal noticeproceededof Lands issue

equitablean de-“The doctrine creates1973,5, peti-aof the Decembersale. On
delaysa aparty assertingfense whenhearing signed byrequesting publication

Aperiod.anclaim for unconscionableBayof Kachemakabout 300 residents the
findcourt must both an unreasonable de-by Division ofarea was received the

seeking preju-in relief andlay resultingrequest was denied. The saleLands.- The
thisSustainingdice to the defendant.1973, theheld and leases13,was December

requires by trialdefense a decision theJanuaryin of 1974.were issued
equities justifycourt that the of the case

I. party’shear arefusal to and decide
.claim.In its memorandum decision datedof

14,May 1975, the held thattrial court elapsespecificNo time before themust
plaintiffs’ by de-claims were barred the lachesdefense of can be raised because

laches,of and wasfense their suit conse- to hearpropriety refusingthe a claimof
quently dismissed. this case aroseSince uponas the thegravityturns much of

summary judgment,on we must determine asprejudice thebysuffered defendant
whether any genuinethere were issues of plaintiffsa 527length delay.”the of

fact, moving par-material and thewhether added)(emphasis (footnoteatP.2d 457
judgmentties as awere entitled to matter omitted)

of law.1 Examination the record doesof
independentnot there twogenuinereveal that there issues Thus arewere

equi­of must met before thematerial fact before the court with re- criteria which be
applied.bespect to issue of turn of laches canthe laches. We now table doctrine

waslegal presented plaintiffto a of the must show thequestionsreview The defendant
indelay, resulting un­to determine below erred inexcusableguiltywhether the court of

rulingin to to theprejudicethat defendants were entitled due defendant.

give56(e).1. in evidence whichAlaska R.Civ.P. of conflictsexistence
genuine fact isrise issues of materialtoRy., 29,2. See Gardner v. Panama 342 U.S. grantadequate ground for a ofreversal of30-31, 12, (1951).96 L.Ed. 3172 S.Ct. Braund,summary judgment. v.Inc.See

1971).(AlaskaWhite, 50,apply3. This in P.2dis the same test we deter­ 486 53-54
mining judge’s findings holding arewe believea trial is based on whatwhether are Our
clearly Hedberg, undisputedSee v. facts. the trial court’sSanuita Whileerroneous.

1965). may attempted647, (Alaska opinion toit have404 P.2d 650 6 indicatesn. While
disputesby merely below, findclear be factual weerror cannot demonstrated resolve certain

relatingshowing evidence, merely thein misconceived factsa conflict the that itPreferred
disputesAgency, Raffetto, factsthe materialGeneral Inc. v. 391 to those and thatP.2d

reality951, (Alaska relating in1964), in notwill those issues were953 and we not re­ to
weigh conflicting evidence, 952,id. at the conflict.
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delayThe element knowledgeof has been plaintiffs,of the the conduct of
diligence”4described as a “lack of and defendants,the the interests to be vindicat­

“neglect, ed,anfor unreasonable and and resulting prejudice.unex­ the Defend­
plained time,length of under circumstances ants urge us to look to the time at or near

diligence.”5permitting plaintiffsThe the1 lease sale as the crucial date from
argue that the findingtrial court erred in which plaintiffs’to delay. Theymeasure

theythat guilty delaywere of assert appropriate pointsuch or ne­ that it is the in
glect. pointPlaintiffs filingout that time irregularitiesthe since it was the alleged

suit,of early 1974,their in of theDecember of sale itself that formed the basis of
closely followed the the suit for,issuance of the first below. agree;We cannot in
permits allowing determiningcommencement of actual applied,when laches should be
oil exploration Bay.activities in Kachemak our concern is not so much with when the

example,For permitthe first authorizing alleged wrong occurred, when,a as it is with
lessee to drill was issued in light anyto Shell of resulting prejudiceOil Com­ to de­
pany 12, 1974, fendants,on November approximately it expectbecame reasonable to

priorthree plaintiffsweeks plain­to the initiation uponof to act wrong.the isIt
tiffs’ plaintiffssuit.6 Thus from pointthat the lattercontend onward that the
they promptly plaintiffs’acted once their beginsusufructu-­ time to run. inThus

rightsary in the Baywaters of Steubing gar,Kachemak v. Brine­ (2d511 F.2d 489
were actually endangered. reviewing 1975), bar,Cir.In a case similar to the one at
all the facts and case, the plain­circumstances of this Second Circuit did not measure

agreewe plaintiffs delaymust that tiffs’ wrongwere not from the time when the
guilty of such delay which was plaintiffs’inexcusable as the basis forto bar the suit
them assertingfrom Instead,their Appealsoccurred.claims. More­ the Court of
over, prejudicesufficient looked point plain­has not to that inbeen es­ time when

and, tiffs,tablished therefore,on the record laymenas challengingwe administrative
action,do not equitable likelybelieve the would most galva­doctrine have beenof

laches apply.should nized into action and motivated to hire
plaintiffscounsel.7 It noted that had apointThe in plain­time at which

right to assume that federal officials wouldtiffs must exercise their remedies in court
comply applicablewith the law.8 We areor rightlose their to assert their cause of

agreementin analysisdependsaction with the ofequitableon the thefacts and
case,considerations of each including Appeals.Courtthe of One of the wefactors

States, 265,4. junction federally-Costello v. enjoiningUnited 365 U.S. construction of a
282, 534, (1961). expressway bridge81 S.Ct. 5 L.Ed.2d 551 funded over Lake Chau-

tauqua pending preparationin andNew YorkMelani, 143,5. Arnold v. 75 Wash.2d 449 P.2d
filing Impactof an Environmental State-800, (1968), modified,803 450 P.2d 815 pursuantment, to the Environ-National(1969) (dissenting opinion); Hanns v.­ Policy Theymental Act. contended that theHanns, 282, 499, (Or.­246 Or. 423 P.2d 511 injunction pending compli-.issuance of the1967).

delayedimproper plaintiffsanee was because
1974,6. In CompanyNovember of Shell Oil bringing action, bridgein the the andbecause

approval “plan opera-also received of its of adjacent highway allegedly atsections were
Lands,tions” from the State Division of and stages planningadvanced of constructionor.

permit granted by Armya location was it the having spentbeenwith substantial sums
Corps Engineers.of A draft E.P.A. dis- thereon, delay inand because resultwould
charge permit which would authorize the substantially increased costs. Id. at 491-92.
discharge cooling waters, deck drains andof. 495; accord, Why?8. Id. at I-291 Ass’n v.sewage drilling platform (Thefrom an oil

(D.Conn.Burns, F.Supp. 223,372 236-37George Perris) godid not on record with no- Volpe,1974); F.Supp. 1324,v.Clark 342public February 28,tice to the until 1975. (E.D.La.), aff’d,1328-29 461 F.2d 1266
7. Stenting,511 (5thF.2d at 495. In 1972).defendants Cir.

appealed entry preliminaryfrom the of a in-
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pendingwho did know of the sale to haveplaintiffs’measuring theinconsiderwill
circumstances, recognized theyonlyit not that had a causewhen, under thedelay is

action,10but to haveplaintiffs of also hired counselforlonger reasonablenobecame
comply daysin precedingfiled suit the thewould anddefendantsthatto assume

Brinegar,In theSteubing supra,to that sale.11also look v.willlaw. Wethewith
positive' acknowledged plaintiffscourt that theweretheretime whenpoint in

longwere aware the pending project,made ofwhichby defendantssteps taken
•irrevocable, year theyand and that more than a beforeof conducttheir course

plain- brought theysuit were or shouldreasonable awaregalvanizedhavewould
beinghave been aware that buildings wereseeking lawyer.into atiffs

contemplationdemolished in of construc-maintain, in addi­Defendants project enjoined.12tion of the which washeld account­tion, should beplaintiffsthat Nevertheless, the court chose to measureaside theto setfiling suitable for not plaintiffs’ delaythe from the prepara-timeofthey first learnedfrom the timeleases project earnest,”tions for the “began inplain­theofsomeSincethe sale itself. land,strippingwith the of removal ofit occ­beforelease saletiffs knew of the trees, dredging, construction the firstofshouldsuiturred,9 argue thatdefendants test piling, Theetc. Second Circuit ex-How­to sale.brought prior thehave been plained “positivethat it was not until suchplain­ever, of the sixshows thatthe record developments” had occurred that one couldonlythe saledeposed, learned oftiffs one usually expect opposition projectto a ofonlyheardplace, oneit takenafter had galvanizedthat sort to be theto extentsale, theandprior to the“rumor”talk and parties gothe would out and hire counsel.'aitonly of withinremaining learnedfour
UtilizingThe the criteria enunciatedthe event.period prior toweekthree

above, plaintiffswe do not find that in theplaintiffs cannotsome of theknowledge of
delayedMoreover, unreasonably.is instant caseit Notothers.imputedbe to

drilling permituntil the first wasplaintiffs issuedexpect thetohardly reasonable

any grounds uponerroneouslyjudge knew of ain his which suitfound9. The trial
Knowledgeplaintiffs could be filed. of the lease saleknewdecision thatmemorandum of
imply knowledgeBay itself does not of admin­“someinclusion of Kachemakof the

irregularities might giveistrative whichprior riseare notWhile weto the sale.months”
Whysummaryfindings a cause of See I­—­291by judge’s to action. ? Ass’nonbound the

Burns, F.Supp. 223, (D.Conn.­372judgment, v. 239ifthem to seeand can look behind
1974). Talleysupported byjudgment But see Baskin v. Tennesseetheishis ultimate
Authority, F.Supp. 641, (M.D.Tenn.­judge may 382 646record, indicate thesuch errors
1974). judge’s finding plain­The trial thatassessmentin his overallhave been mistaken
tiffs knew or should have known of some ofSouthCitizensConcernedof the case. ofCf.

irregularities priorallegedthe to the saleBor­v. Kenai PeninsulaKenai Peninsula
(Alaska of the leases was erroneous.ough, 447, & 26P.2d 456-57 n.527

52(a).1974)­; Alaska R.Civ.P. all11. also contend that even ifDefendants
knowledgeplaintiffs did not have actualthearguments effect that10. to theDefendants’ occurrence, theyprior wereto itsof the salesale,plaintiffs possessed, time of thenear the byput it the noticeon constructive notice oflegalknowledge possible reme-theofactual Anchoragepublished in the Timeswhich waspursued stopthey might sethave to ordies priorhave sued to theshouldand thereforeconvincing. If it canare notaside the sale sufficiency of notice the saleThe ofsale.knowledgeplaintiffs of theirhadbe said that is, course,by publication one of the issuesofsale,of the it wasnear the timeremedies pleadingsplaintiffs’ the merits.in onraisedgeneralonly extent that a sentimentto the publicationthough by was innoticeEven thesomethingamong them thatexisted some of sufficient,legally theits relevance tofactagenciesto make the stateshould be done marginal,question isthe lachesresolution ofresponsible salefor the leasewhich were publishedespecially the notice waswhereHomer, aandthe citizens ofaccountable to only held.sale wasbefore thea weeksfewway accomplishmight thattobe onelawsuit

theygoal; F.2d at 495.12. 511thatthe does not revealrecord



18

sufficient-affirmatively 1)on notice because it was uncertain thatplaintiffswere
tractsdevelopment per- ly large would be received forthat, litigation, of bidsbarring

leased; 2) the is-Bay Bayin toin would Kachemak beresources Kachemaktroleum
developmenta month fol- suance of leases did not meanproceed planned.13as Within

and, ifplain- place; 3)take no one knewpermit,that wouldlowing the issuance of
drilling actually in theopinion, the would be allowedsuit filed. In ourtiffs’ was
bay. The trial court found that such as-drilling permit marked theof theissuance

again.”surances made “time and timebecame so irrev- wereat which defendantstime
Furthermore,action, they made to at leastof wereocably to a coursecommitted

interest,plaintiffs’ one individual who later worked withendangered thewhich
plaintiffs organizingin their lawsuit. Thereasonably have beenplaintiffs couldthat

underplayed importanceassurances the ofexpected legalto seek remedies.
of thethe lease sale itself to the citizens

that isconcluding, recognizeIn we itso area, givingHomer them a false sense of
legaleasy to mount an effectiveno matter security.

project magnitudeagainstbattle a of this
plaintiffs,Following salethecomplexity. Often,and the “mists of bur-

families, organiza­andmembers of theireaucracy” impenetrable lay-remain to the
they belonged continued toto whichtionsman, in mayand cases as these tendsuch

protest They legislativethe sale. attendedpostureto the true defend-obscure of the
hearings, theyand administrative whereMoreover,agencies.ant as we noted be-

their and offered evidence onaired viewsfore, plaintiffs presumerighthad the to
development inmerits ofthe relative oilproceeddefendants would in accordance

pur­Bay. goodEven the faithKachemakplain-with the Before holdlaw. we will
may justifyremedies notsuit of alternativeguilty neglectful delaytiffs of sufficient

delayis otherwise unreasonable re­whatlaches,for we will accord them a reason-
prejudicesulting in undue to defendants.able inamount of time which to ascertain

However, record the instant casethe ofirregulari-the existence of administrative
not con­does reveal what would otherwisescopeties and the of defendants’ commit-

prejudicial Moreover,delay.stitute thement.
pursuit alternative aof remedies was itself

factor we have considered is reasonable course of action and was con­One
historythe of ducted in a reasonable fashion. theassurances made before the Under

circumstances, penalizeby many plain­sale state we will notofficials to citizens of
any delay resultingheavilyHomer. The assurances to the effect tiffs too forwere

that, held,although attemptsthe sale to be from to reach a more amicablewas
problem.14there for thewas no immediate cause concern resolution of

defendant, delayedcourse, corporatepositive13. hadOf assets to thethe occurrence of such
They pur-developments suing fifty years.question in over hadis forrelevant to the of

unproductiveremedies,prejudice delay.question sued alternative withas well as ofthe
period.delay results,prejudice de-The that entire Lachestwo elements of overand are

by balancingany allare arrived at a ofmentioned in the cisionsdiscussion of doctrine
particularlaches, presenttheyof in a case.as the factorsare somewhat interde-

fiftyoverwhelmingpendent. assuch an factor aWhen
applyingyear delay militates in favor of

plain-laches,14. the dismissal of some ofcourt’sDefendants have cited Landell v. Northern
hardly surprising.Ry., F.Supp. 253, (D.D.C.254,Pac. tiffs’ other theories is122 256

Johnston, 925,1954), aff'd, U.S.App.D.C. 24, 195v.Stewart 30 Wash.2d96 223 F.2d
(1948),119,(1955), support Oenterview/QlenP.2d 127 and316 in of their contention

Brinegar,pursuit v.Homeowners Ass’n.that the Avalon 367of alternative remedies will
F.Supp. 633, (C.D.Cal.1973),However, case, have alsonot excuse laches. in 639that

point.byplaintiffs, minority Likethisbeen cited defendants onwho were shareholders
Landell, presentreorganized corporationin a these eases situations whereand were con­

testing would, any case,validity in be much morethethe of the transfer of the courts
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po-public.made It is the defendants’laches anddeterminingIn whether
bar, process and thebiddingsition that both theapplied in case at weproperly thewas

process,nomination the results of whichfact that under Sec­overlook thecannot
constitution, until the of theremained confidential dateof ourtion 1 of Article VIII

sale, effectively required bidders dis-prop­in tohas an interest thepublicthe also
theclose their best estimate of likelihooddevelopment of Alaska’s resources.15er

partic-explorationof oil on theplaintiffs’ successfulagree as­While we withcannot
upon. judgelease The trialapplied ular sites bidlaches should never besertion that

“proprietarystake, the information asnei­ described“public interest” is atwhen the
argue ifthatinformation.” Defendantsacceptther defendants’ contentiondo we

plaintiffs promptly broughthad an actionispublic status of a casethat the interest
sale,enjoin of infor-ap­ to the the release thebewhether laches shouldirrelevant to

prevented, andhave beenInstead, weigh im­ mation wouldplied. we choose to the
sparedthey would have been the conse-portance public question,inof the interests

quent prejudice.bringingand merits ofand the difficulties
court, parttypea as a ofcase of this to howfail to understand defendantsWebalancing equi­processthe of theoverall prejudice plaintiffs’such tocan ascribeparticulara to determineties of case diligence”.17 onlyof Plaintiffs“lackplaintiffs guilty inequitablewhether are of in two threelearned of the sale the or

delay.16 previous-preceding As we notedweeks it.
Finally, thewe must consider ly, immediately fortheir to file suitfailure
prejudice.element of We do not find that injunctive relief not unreasonable.was

plaintiffs’ filingdelay in suit has suffi­ passed,Obviously, sale hadonce the date
ciently prejudiced justifydefendants to injury which resultedthe to defendants

plaintiffs’ companybarring The oilsuit. biddingtheir informa-from the release of
allegeddefendants have that the disclosure anygreater of sub-tion became no because

of willcertain information at salethe lease part plaintiffs.the ofdelay onsequentinjure posi­respective competitivetheir
Moreover, pro-toexpendituresthe madetheytions if are toforced submit new bids

the information must have occurredcureTheyfor the same tracts in the future.
Speculativethemany months before sale.also maintain that the information was ac­

type be as-expenditures of this cannotquired sale,great expense.at At the the
plaintiffs’ filingdelay in suit.cribed toopenedbids of the various lessees were

policy concerning importancelikely of thetheto a based on lachesentertain defense
Bay.particularMoreover, of Kachemakresourcesthethan does the case at bar.

plaintiffs protestedin the at havecase bar Ecology Louisiana, Inc.16. CenterSee ofvehemently, directly,more and more than the 860, (5thColeman, Cir.­868v. 515 F.2dplaintiffs foregoingin cases.did the 489,Steubing Brinegar,1975)­ ; F.2dv. 511
Finally, consideringallnot courts laches (2d 1975)­ ; Environmental495 Cir.­ Defenseagainst plaintiffsclaims held thathave it Valley Authority,v. 468 F.TennesseeFunddelayedthey pursuingfiling lesssuit while (6th Arling­1164, 1972);Cir.1182-832d ­See, g.,e.drastic means. Minnesota Public Transportation Volpe,v.Coalition ontonGroup Butz,Interest Research v. 358 F.­ 1323, (4th Cir.), cert.F.2d 1329-30458(D.Minn.1973) (plaintiff’sSupp. 584, 620 312,denied, 1000, 34 L.409 93 S.Ct.U.S.government’sreliance foundon assurances Why?(1972); Ass’nI-291 v.Ed.2d 261 ­“justified reasonable”).and (D.Conn.­223,Burns, F.Supp. 237-39372

1974).AlyeskaSki Corp. Holdsworth,v.15. See
677,Brinegar, 6921006, (Alaska 1967). F.2d17. v. 506LathanSeeP.2d 1011426

1974); Volpe,(9thprovides 455 F.2d16.20.220-.270, Lathan v.Cir.foralso AS which ­
1971)­ ;(9th1111, StudentIowa1122 Cir.Kache­critical habitat areas.the creation of

Group (ISPIRG)Bay designated Interest ResearchPublican area inmak suchwas
(S.D.Iowa714,F.Supp.Callaway,desig­ 720379v.2 TheOh. 117 SLA 1974.§1974.

1974).legislativerepresents expressionnation an of
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properCompany is the time"Oil claims that November 1974Defendant Shell
plaintiffs’ delay.prejudice, be- from which to measureit additionalthat suffered

upon theincause of it took relianceaction spentthat it aThe state claims
Following sale, ap-itthe leaselease sale. money preparingof in for thegreat deal

ex-permits beginin toplied for four order However, expenditures cannotsale. such
in Itploration activity its tracts 1975.on plaintiffs’ delay.be to Theattributed

late of forsigned a in 1974contract June argument money receivedstate’s that the
drilling had itthe of a vessel andservices budgetedbeenalreadyfrom the sale has

brought entered intoto It also'Alaska. unpersuasive.appropriated is Inand also
supplementalfor servicessome contracts bar, plaintiffs tryingnot tothe case at are

services,helicopter andsuch as warehouse project largehalt ofa on which amounts
space,storage space, mobile office etc. spent.18funds beenalreadystate have

Most, all,if contracts werenot of these resources,19Moreover, protectoras ourof
plaintiffs filedentered into before suit. hardly arguethe state can that it would be

permitsseekingThe of the inconvenient funds the oilto return the to
companiesconstitute the kind of serious if sale setalone cannot the were aside be­

required justify imposition Finally,theprejudice improperly.to cause the state acted
of As thelaches. for the contract for there is no evidence those funds were ac­

vessel, appearsit wasdrilling tually budgeted appropriated.that Shell and
to untilnot use it at leastplanning] Considering importance publicthe of the

1975, hadcompanyafter another oil stake, preju-interests at the lack of serious
finished inusing it another location plain-dice asto defendants the result of
in drilling rigthe wasAlaska. When tiffs’ delay, plaintiffsthe efforts of to se-
finally Bay inmoved to Kachemak relief,cure more amicable means of and
1975, wasShell unable to commence drill­ state,the conduct of defendant can-the we

operationsing rigthe had sufferedbecause agreenot with trial judge prosecu-the that
a in­mechanical breakdown. The costs plaintiffs’of inequita-tion claim would be
curred contracting drillingin for the vessel ble.
may have been substantial. But we notdo

they plaintiffssee arehow attributable to II.
company usingwhen another oil thewas

drilling plaintiffs’ judgeThe trial thevessel the entire time of dismissed
alleged plaintiffs’delay. solelyaction on the ofThe other contracts are not basis

laches,magnitude ques­of and did not reach thejustify imposi­sufficient to other
laches, especially presentedtion of tions which were onwhere the inter­ the cross-­

However,summary judgment.at important.ests are so im­ forstake Most motions
portant, urgeddefendants have us to considerShell entered into these contracts these

activities, questions ifpart, priorand for the we find that the trial courtmost to
1974, granting summary judgmentNovember and erred in onof we have concluded

1324, 1327,F.Supp. (E.D.La.), aff’d,18. A number of courts 1329which have faced the
question 1972)(5th (appliedin 461of laches the of environ­ F.2d 1266 Cir. lachescontext

Ecologylitigation highway complete) ;degreemental wherehave looked the ofto 25%-30%
completion Louisiana, Coleman,project Center Inc. v.of the contested im­ 515as an of
portant (5thdetermining 860, 1975) (declinedinelement F.2dthe extent of 868-69 Cir.

prejudice. See, let,g.,the defendant’s e. to invoke laches where bids had been butSmith
Schlesinger, started,F.Supp. (C.D.Cal.­ project barely distinguishing559,v. 371 561 itself

1974) (applied grounds).project supra,Clarklaches where on thesewas 35%-40%
mplete)­ ; In­Iowa Student Publicco­

Group (ISPIRG) Community,terest Research An­v. 19. Metlakatla IndianCallo­ Cf.
way, F.Supp. 714, 717, (S.D.Iowa Egan, 901,379 nette v.Island Reserve 362 P.2d721
1974) (applied project (Alaska 1961).laches dam 915where

complete) ; Volpe,was v.Clark 34266%
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(b) publishedHa­ shall be aRansom Notice oncelaches. v.the basis of Under
282, pre-ner, 1961), we week for three consecutive weeks(Alaska263 P.2d 285

inceding of the no-grant of summa­ the time sale statedaffirm a trial court’scan
tice, generalgrounds newspaperexist in at onery judgment, if alternative least of

in injudgment zncinitybelow. Since circulation the which theupholdingfor the
land, ispropertyerred or interest in it to behave that the trial courtwe decided

laches, leased,sold, disposedor of.summary judgment ongrantingin Where
newspaper generalthere isargumentsto the other no of circula-we now turn

vicinity,in bepresented on the cross-­ tion the notices shallto the trial court
posted public placesif in thesummary judgment to see three nearmotions for

sold, leased,judgment.for its land to be or otherwise dis-grounds upholdingexist
posed (Emphasis added)the of. . .”must consider include .The issues we

by below,plaintiffs com­claims advanced publishedThe notice in thewas
prising of their case.the merits However, theKenai Cheechako News.

publication paperlast in that was less than
III. Hence,priora to the sale.week there was

pursuantnot sufficient notice to AS 38.05.-­questionThe we will considerfirst such
Times,Anchoragein the345. Publicationcompliedis Division of Landswhether the

hand,theon other occurred within theconcerning thelegal requirementswith
proper time set forth in the stat­frame aspublication Plaintiffs assertedof notice.
ute.theinvalid onbelow that the sale was

publication of of theground that the notice questionwe turn ofThus to the
in Times and the Ken-Anchoragesale the Anchorage is awhether the Times “news­

satisfyai failed to theNewsCheechako paper generalof circulation” in the vicini­
man-statutoryrelevant andconstitutional ty Bay. de­of Kachemak thresholdOur

trial diddates. As noted the courtabove “generalphrasetermination is how the cir­
rulenot on the issue. properbe Theculation" shall construed.

VIII, 10,Article of the Alaska Consti-§ “generalconstruction of the term circula­
provides:tution requires consideration of both thetion”

lands, qualitative quantitative aspectsand of thedisposals“No or leases of state or
Atherein, publication. newspaper which containsshall be withoutinterests made

general communityprior safeguards the news of interest to thenotice and other of
readership isprescribed by and reaches a diverse one ofpublic mayas beinterest

general of the factcirculation.20 In viewlaw.”
Anchoragethat the Times carries news onprovision,thisPursuant to constitutional

variety subjects general toa of of interestlegislature Landthe enacted the Alaska
reader,average only lack ofthe a readersAct, provisions of are nowthe which

deny itin the Homer area could the statusfound in 38.05.005-.370. AS 38.05.345AS
in“newspaper generalof circulationof aprovides pertinent part:in

vicinity”the of the lands offered for lease.sale,“(a) aPublic notice of lease or dis-
pub­At time notice wasthe theposal it, exceptinland or interestof

lished, areapopulationthe of the Homergrants chapterof this andunder 330§
3,500.approximately The circulationwaspreference right grazing leases under §§

in the area wasAnchorageof the Timeschapter, required,75 and of this when80
read-approximately 130. The number ofsubstantiallyshall be as follows.

(1924);345, 462,224 465Cal. P.20. See ex rel. Bowler v. Board 193State ­of
402,Shulansky Ariz.App.Michaels,County Comm’rs, 251, 14v.P.2d106 Mont. 76

(1971).648, 14,(1938)­ ; Coldron, 484 P.2d 16-17652 Besler v. 29 Okl.
Brown,216, ;(1911)­116 P. 787 Baldwin v.
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small,21ers, insignificantnot 38.05.035(a)(14) provides:albeit was so AS
newspaperthat fail to athe would reach “The shall .director

group people community.inof thediverse (14) finds that interests ofwhen he the
Therefore, it must be said that the Anchor­ served, may,the state be hewill best

newspaperage a of “generalTimes was commissioner,with the theconsent of
circulation” in the Homer area. approve sale, lease, orcontracts for the

foregoing precludesThe determination lands,disposal re-other of available
plaintiffs successfully thatarguingfrom sources, property inor interest them.
the giveof ade-Division Lands failed to
quate Competitivenotice of the 28th Oil

majorityA of this court be­and required bySale asGas AS 38.05.345.
formal,lieves isfindingthat no written

IV. necessary statutory language.under this
However,Plaintiffs’ majoritysecond claim on the merits a of the also be­court

was that the sale was itunlawful because lieves that the determination theof direc­
preceded bywas findingnot a reasoned tor judiciallyshould be reviewable.22 Ac­

bymade the Director of cordingly,the Division of this case must be remanded to
Lands that the sale superiorwould best serve the the appropriatecourt for further

proceedingsinterests of the question.23state. on this

plaintiffs state, may21. The thecontend that this small best interests of the he issue
percentage readership finding could,of mandates a leases. The statute to the ef-same

complyAnchorage fect,that the Times notdoes have read “when the director believes”
statutory However,requirements. opinion”with orthe “when the director is of the that

Printing Publishing Co., mayserved,Times Co. v. Star the state’s interest is best he
667, 1040, (1909),51 99Wash. P. 1041-43 is lease the lands.

analysisdistinguishable. Indeed, a statistical statutory language permissive inThe isinap­for the issue at wouldhand be most “may approvecharacter: . .. con-propriate readership onlybecause size of is engagedtracts.” The state is here in theone factor which must inbe considered deter­ public proprietaryofconduct business rathermining particular newspaperawhether is one regulation private enterprise.than 1the ofgeneralof circulation. Cooper,F. 90State Administrative Law
subject separate (1965).22. inThis is thetreated This convinces me that the decision

opinion byhereinfiled Justice ofRabinowitz. whether to lease or not to lease is com-
agency Moreover,mitted to discretion. that23. I must dissent from the court’s remand
isdiscretion exercised in the formulation ofof this case. public policy highlythe ofon basis technicalnothing requiringI infind athis statute

scientific and economic information whichpublic hearing findingor informal written 'poorly equipped appraise.we to Theareorder to determine state lands bethat shall problems presented typeofare the whichdangersI amleased. not unmindful of the properly by legisla-should be resolved thefindingassuming generalin that a award or government.tive and executive branches ofimplies finding specifica of all the facts Kelly Zamarello, (Alas-906,v. 486 913P.2dsupport However,needed to it. 1971).ka“Implying findingsultimate from the ac-
quite Alyeska Oorp. Koldsworth,tion taken is If a In v. 426different. statute Ski

provides grant 1006, (Alaska 1967),agencythethat shall the P.2d 1012 we held
grant incertificate if it that thatfinds the is decisions of the Division of Lands con-

interest,public agency grants cerningthe if theand leases under the Alaska Land Act
saying anything judicially reviewable, subjectthe certificate without towere and

public interest, good procedureadjudicatoryabout the re-sense the sectionsreview
quires reviewing Act,thethat court ofshould the Alaska Administrative Procedure
imply finding public specificallythe ultimate of inter- IAS 44.62.560 and note.570.

usuallyest. The 2 K.courts so hold.” that in both theof the above cases issue
Davis, 16.07, facing personsAdministrative Law §Treatise the court concerned hadwho

(1958). party proceedingat 456 been to the administrative
Here, bar, however, broughtthe astatute makes no mention of below. The case at is

saysformal, merely by“finding.” plaintiffs nothingwritten It who had to do with
below;proceedingthat it inwhen the director “finds” be the thereto administrative
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properlyagency thereof could seek reviewV.
noncomplianceallegedof the state’s withpresentedquestion is whetherThe next

They arguein question.the statute thatis the Divi-lease voidable becausethe sale
plaintiffs’ this isinterest in matter at beststudydid and review thesion of Lands not

and,indirect,merely incidental or there-priorplanning agenciesleases with local to
fore, give plaintiffsnot sufficient to stand-that the statethe sale. Plaintiffs contend
ing.38.05.305,complyfailed to with whichAS

previousAs decisions of this court indi-requires thatin certain circumstances the
cate, concept standingthe in-of has beenagenciesplanningwith localstate consult
terpreted Alaska,inbroadly favoring in-Theyselling leasingbefore or state lands.

accessibility judicialcreased to Inforums.joint studyargue underthat AS 38.05.305
Boucher,Coghill 1297,v. 511 1303P.2dand with the Kenai Peninsula Bor-review

(Alaska 1973), noted thewe that “[i]nough cities Homer andand the of Seldovia
past departed. .. this court has fromrequired before the lease sale couldwere

interpretation standinga restrictive theofby ar-be conducted the state. Plaintiffs’
requirement.”repre-gument respectwith to AS 38.05.305

ground contestingsents their third for the party standinga hasWhether
validity of the lease sale. judicialto obtain resolution of a controver­

sy partythe has suf­depends on whether ais whetherthreshold considerationOur
personal inficient stake the outcome of the■plaintiffs re-judicialare entitled to obtain

controversy.24 In our recent ofto decisionview of state’s failure consult withthe
Court,Wagstaff Superior Familyv. Divi­agencies prior holding the sale. Inlocal to

sion, 1220, (Alaskadeny 1975),535 P.2d 1225regard, urge re-this defendants us to
requirement inwe described this terms ofplaintiffs,ground that as indi-view on the

“injury-in-fact,” explainedand itsthatviduals, standing noncom-have no to claim
purpose adversityto the isis assure whichpliance AS 38.05.305. Defendantswith

judicial proceedings.25tocommunity fundamentalonlysubmit that an offended or

any legaladjudicatorynothing determination violates norm. Tois the Divisionabout
inquire,plaintiffs. is to cri-interfere without reliableof action as it affects theseLands’

standards,They affected, rather, interia into anor area whichinare much the same
expertise.way public bygeneral the havecourts nothe would be affected

any regulation passed.statute or that is Morton, 727,24. v.Sierra Club 405See U.S.
Furthermore, the of Soldsworthbasis the 731-32, 1361, (1972).92 S.Ct. 31 L.Ed.2d 636

legislaturedecision that would notwas the
Carr, 204,presumed 186,25. See Baker v. 369 U.S.be to intend

691, (1962).stripped 82 S.Ct. L.Ed.2d 663“that be of 7this court was to its
aspect justiciability,Standingobligation is an ofto thatconstitutional insure the

origins subjectconformity have been the of muchwhoseinadministrative decision was
g.,See, Berger, Standing toe.discussion.with laws.” See States Smelt­our United

ing, Boundary in Is it aSue Public Actions: ConstitutionalB. & M. v.Co. Local
;816, (1969)­; Requirement?,Comm’n, 140, (Alaska 1971)­ Yale L.J. 840142 78489 P.2d

Separation Powers,Comment, Standing,State,v.See also Union Oil Co. 526 P.2d of
Citizen,1357, (Alaska 1974). the 24and the Demise Publicn.1365 of12.

835, (1975).obliga- Not untilI 840would reaffirm our constitutional Am.U.L.Rev.
Const, Supremetion, VIII, 10, 1968, did the United States Court§art.under Alaska

standingexplicitlyleasing con­hold that was athe lands andto ensure that of state
juris­complies on courtlimitation federalwith the law. ad- stitutionalresources Should

caprici-completely diction, orfrom the “case contro­be derivedministrative decisions
arbitrary, corruption, versy” requirementby III theof Article ofinducedous and or

Cohen,difficulty striking v.FlastI in them United States Constitution.would have no
merely 83, 1942,where, here, they L.Ed.2d392 20 947U.S. 88 S.Ct.down. But as

However, pointed(1968). alsotheof Courtturn on the director’s determination the
justiciability,favoring productionpolicy ofthe ofin out that doctrineof the state the

part,fishery standinggas opposed con­a blend ofis a isoil and whichof and as to
requirements policyresources, say and consider-cannot that histourist I stitutional
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standing.26 Wagstaff,Plaintiffs in ment for In P.2dthe case at bar main­ 535
1225,they adverselytain that be if at we stated:will affected

exploration productionoil allowedand are is“It clear that fallseconomic harm
Bay. theyinto occur Kachemak Since cognizablewithin those interests antici-

are, part,for the most commercial fisher­ pated by injury-in-factthe doctrine.”
men, upondependenttheir livelihood is the (Footnote omitted).
biological productivity bay.of the Thus It does concern usnot that AS 38.05.305
they clearly possess personala instake the requires partiesthe state withto consult
disposition bay,of the of andresources the plaintiffs.other than Plaintiffs still have

significant injurystand to incur if such a consultation,a stake in such a since 305§
disposition were allowed to withoutoccur provides througha mechanism which the

presentationthe benefit of a com­of their dispo-state can arrive at a more informed
peting interest in those resources. Pre­ bay’ssition of In Lthe resources. K &

provides possiblesumably, aAS 38.05.305 Distributors, Murkowski,Inc. v. P.2d486
expression plaintiffsavenue for in theirof 351, (Alaska recognized353-54 1971), we

attempt compre­sureto make the state injury competitor aseconomic to a a basis
hends the local effects of its actions. standing, though plaintiff’sfor even the

primaryPlaintiffs’ interest in the of the interest was not in the out-outcome direct
litigation essentially such,is of challengedAs come the ac-economic. administrative

case,clearly require- plaintiffsit In li-injury-in-factmeets the tion. that were malt

pliedations, easily distinguished. Agencywithin it.which are not Public v.Defender
97, Superior Court, (AlaskaBlast, 947,Id. at 88 S.Ct. 1942. In 534 P.2d 950the

explained 1975). However,controversyCourt that the as the Su­case and United States
jurisdiction preme explained,by supra, onlydoctrine limits Courtfederal the rele­court

requiring “dispute sought inquiry questionsdetermininginthat a vantbe ofto ad­
judicated standingpresented adversity, separation pow­adversarywill in is notbe an of

requirementhistorically adversitycontext and in form ers. Since thea of hasviewed as
capable judicial Alaska, require­of no constitutional inresolution.” Id. 392 base ourU.S.

101, aspectat ment88 at that it exist must be asS.Ct. 1953. The other characterized
judicialconcept sep­of that a ofdoctrine involves rule self-restraint —as thethe of must

powers. 95, standingaration of Id. entire doctrine ofat itself. ad­88 1942. WeS.Ct.
However, according verysepara­Court, ruleto here to this because ofthe the the nature

judicial systempowers justiciabil­ incapabletion of our renders it ofconsiderations of
ity resolvingonly questions issuingrelate abstractto the or of ad­substantive issues the
litigant visory opinionsadjudicated. anyStanding genuineseeks have which canto be of
questions litigant adversity requirementare limited value. Theto whether ensuresthe

“proper adjudica­ question presentedparty requestais ato that for our isan review
particular appropriate judicialtion of a that is forissue and whether one determina­not

justiciable.” Haworth,the Seeissue itself is Aetna Ins. Co. v.392 tion.Id. U.S. Life
227,100-01, 240-241,Thus, 461,at 88 at 300 U.S. L.­S.Ct. 1952. the 57 S.Ct. 81

(1936). requirementrequirements adversityfederal 617constitutional for Ed. Thestand­
ing injury-in-factadversityconcern the need for is the basis for theand con­ test which
creteness, separation powers. adopted.but not the we haveof
Moreover, standingthe federal ofdoctrine

only Schultz,origin,is not in 26. v.constitutional for in Defendants’ reliance on Jones
(9thProcessing July 23, (sum­1974)Association Data Service Or­ No. 73-2790 Cir.of

ganizations Camp, 154, 3321),150,v. in397 U.S. 90 marized 43 cert. deniedU.S.L.W.
827, 830, Simon, 912,(1970)S.Ct. sub nom. Jones v. 9525 L.Ed.2d 184 the 420 U.S.

“[a]part 835, (1975),Court stated that from 42 mis­Article III L.Ed.2d 843 isS.Ct.
jurisdictional questions, problems placed. stringentdo find rulesstand­ We not theof
ing, by Court, applied by questionsas resolved this tax­have federal courts to ofinvolved

standing pertinentpayer inquirya ‘rule of self-restraint’.” into our
explicitly Davis,The Alaska doesConstitution not the instant case. See 3 K. Adminis­

jurisdiction (1958).limit court “cases” “con-to and trative Law Treatise 22.10 See§
troversies,” though recognized 730,G.A.A.B.,we have that also v. 451 P.2dJefferson

separation powers (Alaska 1969).the doctrine of of is im- 732
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safeguardingof thissought Accordingly,review the interest.quor wholesalers who
adopt highlylightlya we will not a restric­an industrial tax credit togranting of

interpretationin tive of the statute.requisite stake thethebrewery. Given
find itlitigation, we do notoutcome of the generalThe definition section of the

plaintiff havethat a woulddeterminative provides followingAlaska Land Act the
proce-inpart the administrativeplayed no definition of “lands”:

regularity been ob-dure had administrative “Sec. 38.05.365. Definitions.isin matter notthisserved. Our concern
‘state(16) lands’ or ‘lands’ means allof thethe natureso with substantivemuch lands, shore,including andtide sub-as withsought to be vindicatedclaims lands,merged belongingor toresourcesresolu-plaintiffs’ in the ultimateinterest

acquired state;”or by (emphasistheThus hold thatof claims. wetion those
added).standing litigate theplaintiffs have to

section,Reading together305 thiswith§compliance with ASquestion of the state’s
on face itits seems that AS 38.05.30538.05.305.

applyshould to lease sales such as onethe
question ofnow turn to theWe by plaintiffs. analysiscontested Further

applies gasandto-oilAS 38.05.305whether supports interpretation.this
at Com­leases as those sold the 28thsuch

throughoutWe note that sections foundASpetitive Lease 38.­andOil Gas Sale.
.the theAlaska Land Act utilized wordprovides:05.305

way onlyin such that bea it could“land”
disposed under“Except for land of §§ asinterpreted encompassing resources

chapter, land in or315-325 of this no scope meaning.29within the of its Admit-
municipalityadjacent incorporatedto an thetedly, provisionsin certain of the act

mayorganized community beor other “land” is used in a manner inconsist-word
issued,leased, renewal leasesold or or a statutoryent of thethe definitionwith

proposed of the land hasthe useuntil However, such incon-term.30 instances of
byjointly theandbeen studied reviewed number, nosistencies are in and bearfew

planningand authorizeddirector local special significance to AS 38.-contextual
agencies.” thethe section of05.305. Under definition

provision partThis is of Alaska Landthe act, applystatutory to “un-definitions are
Act,27 pursuant to Arti­was enactedwhich requires.”31less the otherwisecontext

VIII, Alaskacle 10 of the Constitution.28§ of ASnothingWe find about the context
us,resolving questionIn before wethe that stat-implywhich would the38.05.305

keep in the man­must mind constitutional shouldutory definition of the word “land”
10,date, VIII, toexpressed in Article § disregarded.be

public’s dispo­in thesafeguard the interest
Nevertheless,joint claimdefendantsThesition of state natural resources.

only 145—38.05.145(a),that under ASstudy in 305 ofrequirement as set forth §§§
apply min-181 the Alaska Land Act toprovides a of ofthe Land Act meansAlaska

ample con-the the term “land”of use of27. AS 38.05.005-.370.
statutory Thatwith the definition.sistentCorp., 730,v.28. AleutSee State 541 P.2d 6Articleis the section ofsection “General”(Alaska 1975).736 n. 12 “Leasinggoverns of Mineralthewhich

g.,See,29. e. This sectionAS 38.05.310. Lands”.
priorprovides appraisalsfor toof the act See, g.,30. e. and AS 38.05.145AS 38.05.315lands, “except inthe sale or lease of state despite(a). However, the use of the wordgasthe an or mineral lease.”case of oil or 145(b)145(a), inin the word§ §“land”exceptObviously, there would be need tono clearlyin manner whichis used a“land”provi-oil, gas leases theand mineral from scope thewithin the ofincludes resourcesapplicable “land” unlessotherwise tosions term.they categorywithin ofwere included the

31.for an ex- AS 38.05.365.“land”. See also AS 38.05.135
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provides38.05.145(a) applyeral AS refused to the reasonable basislease sales. stan-
part: interpreta-in agency’sdard of review to therelevant

explainedtion of 305.34 We that the§oil,. .“Deposits gasof . . . .
applicablereasonable basis test is when andepositscontainingand lands thesestate

agency’s interpretation ofadministrativesubject dispositionare rules andto under
particularagency’slaw falls within thatregulations, byrecommended the director

expertise.35area of went to state:We oncommissioner,adopted byand andthe
provisionsthe of 145-181 of this “The terms of not tech-AS 38.05.305are§§

.chapter. nical familiarity appli-. .” and mere in their
bycation the Division of Lands does notaccept argument. Adop­cannotWe this

anyagencyrender that able tobetteranalysis precludetion of defendants’ would
the legislaturediscern of theintent thanapplication of crucial Alas­sections of the

applythe courts. will therefore ourWeka gasAct oilLand to and Forleases.
independentown judgment as whethertoexample, Provisions),(GeneralArticle 12

agency’s interpretation compliesthe withincluding the section32 thedefinitions of
36legislature’sthe intent.”statute, applicable. Similarly,would not be

view,In our035(a) (14) disposition powersthe theof construction of with re-305§ §
spect to facts in at(Administration)Director under Article 1 the case bar is no more
ainapplicablewould matter for expertisebe to lease sales such as administrative than
'it was inconsideration, Corp.the under Aleutone as would the

Further,provisionsnotice theof 345.33§ Moreover, practicalthe considera­
legislature explicitly gasandexcluded oil tions applyingof gas305 oilto and lease§purviewleases from the of 38.05.310.AS adoptsales do not uslead to the restrictive
If exceptno applysections to145-181§§ interpretation of by305 advocated de­§leases, languagesuch this would be mean­ fendants. arguesThe state that the con­
ingless. legislatureWe notdo believe the requirementsultation of 305 would “vir­§

such aintended result. tually paralyze” the Division itof Lands if
point appliedthe were disposals.Defendants out that to mineral In sup­

port argument,state ofagencies always taken itsinvolved have the state refers to the
position and,stakingthe applicable mining claims,that is not to offiling point­305§

ingurgethe gas Theysale of oil and out that propertyleases. the ininterest such
us enforcing agencies’ byto defer the claims can beto con­ established an act “inher­

entlyquestion.struction of in Thisthe statute unknowable to the ofDivision
Corp., occurs,”we Landsdecline to do. In v. Aleut when it arguingState thus 305§

541 would(Alaska 1975), next-to-impossibleP.2d 730 the construc­ be applyto in
However,tion of such305 was also at issue. In that miningsituations.37 claims§

rejected typecase as­ of the bywe the Division of Lands’ referred to the state are
long-standing interpretation clearlysertion distinguished section,that its by statutory

to, procedureof the statute should deferred and miningbe and duration from leases

32. 35. Id.AS 38.05.365. at 736 & n. 13.

onlyapplies33. 36. Id.Defendants claim at§that 345 737.
by However,virtue of 11 weAAC 82.710. expressed37. The state has also its concernunwilling purelyare holdto that notice is prospect havingover the of to consult withagency regulationa matter of theunder priorlocal communities to the sale of over-Act, especially lightLand in the con-of However,the-counter mineral leases. weexpressedstitutional inconcern with notice nothing noncompetitive purchasesfind aboutConst, VIII,Alaska art. 10.§ anyrightsof mineral that §would make 305

apply any34. 541 P.2d at more difficult them736-37. to to than to
type purchaseother of of state lands.
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ofboth are on shoresLand Act.38 of which located theAlaskathethe terms ofunder
leases, economyBay. of these cit-and Kachemak Theapplies to salesonly305Section

is andanxiety presentlyies the tourismover based onstate’sclaims; theto thusnot
industries, in turn revolvefishing whichstudies ev­conducting jointprospect ofthe

bay.of Thus we findaround the use theunwarranted.is filed isery a claimtime
“adjacentBay isby to” the citiesthe Kachemakadvancedpositionto theIn contrast

purposesof the ofHomer and Seldovia forinform localneed toregarding thestate
305.sell or lease oil §its intent toofcommunities

areas, views of theadjacent thegas inand Nevertheless, defendants maintain
prior aactively toindustry solicitedareoil plat­powers “planning,that the ofbecause

sale, for deter­provide basisand thelease arezoning basis”ting and on an areawide
offered at atracts will bemining what delegated boroughthe under 29.33.-­to AS

consultingpractical problems ofThesale. 070, authority withincities locatedthe of
companies begas cannotthe oil andwith superseded by pow­borough boroughthe is

inattendantless than thosesignificantly disagree.purposesers of 305. Wefor §
ofconsulting representatives localwith limit “local authorized305 does notSection

communitiesnote thatcommunities. We agencies “area-­agencies” withplanning to
305must under dowhich be consulted § au­authority. designatingIn thewide”

power over the sale oranyhave vetonot consult,mustthority with whom the state
lands.39lease of state merely to “an incor­the refersstatute

that even ifDefendants next contend § porated municipality organizedor other
applicable leases,gas305 to oil and theis clearlycommunity.” Homer and Seldovia

instatutory purpose provisionof the was Moreover,fall wecategory.thiswithin
They argue that underfact satisfied. § stated in Aleut:

requiredLands is not305 the Division of ‘planning agencies’is clear that“[I]t
to consult located withinwith communities agencies autho-cannot be to thelimited

that, therefore,borough,organizedan and by provide technicalrized statute to
not need to beHomer and Seldovia did ofplanning services to certain classes

that as toconsulted. Defendants maintain 41communities.”
Borough,the Kenai Peninsula within amany uses whichThere are land forlocated,arewhich Homer and Seldovia it iscity plan, regardless of whethermust

compliancewas with thethere substantial Ho-organized borough.anlocated within
requirement.consultation directlymer be affectedand Seldovia will

Corp.,v. Aleut we de­State petroleum operationsif move to KachemakIn
of 305adjacency requirementscribed the § Bay. Thus that Homer andwe hold Sel-

as follows: prior todovia should have consultedbeen
gasthe sale of oil and leases located withinadjacent community“lands ‘in to’ aor

Bay.Kachemaklands are in utilized aare which fact on
regular periodic by members ofor basis Furthermore, we do not believe

community legitimatethe for economic that the statethat record indicatesthe
purposesor and are locatedrecreational requirementcomplied the consultationwith

within ofa reasonable distance the Peninsula Bor­respectwith to the Kenai
40[community].” PlanningAlthough Boroughough. the

Sep­earlyPlaintiffs in make as asthe case at bar their knew of the saleDirector
in, Seldovia, 1973, Departmentto, Planninghomes or near Homer and tember of the

Compare38. 40. Id.with AS 38.05.205. at 739.AS 38.05.195
See also AS 38.05.210. 41. Id. at 737.

Corp., P.2d at39. State v. Aleut 541 739-­
24­40 n. .
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studiedBorough publicfor the never or reviewed members of the who will be affected
byproposals particularthe lease sale either on disposalits own a of state lands a

or in dispositionconsultation with the state. The voice in the of those lands.
Borough Assembly adopt However, dispositiondid a resolution once the has oc-

Department curred,urging the of Natural Re- the new owners or lessors also
permits necessary paramount-to issue to con- have a maintainingsources interest in

drilling Bay rightstinue in Kachemak and Lower their to the land. Wé have no de-
Inlet, adopted area,butCook the resolution was sire in this upsetto settled transac-

after the leases were not find tionssold. We do which were entered in goodinto
tardy attempt typethat a thisof satisfies Thefaith. title conflicts which would be

Moreover, prop- engenderedthe mandate of the every305. if mineral lease or§ sale
agencyer was never consulted. which was pastexecuted in the became

vulnerable to attack under the rule weFinally, mustwe decide whether
have todayannounced would be enormous.apply holdingto inour this matter

allowed,If this would create insurmounta-prospectively.42 weighIn deciding,so we
problemsble for the state and numerousequities applying holdingthe of the enunci­

Finally,individuals. we thebelieve oilpartiestoday lightated to inthe before us
company defendants in this case were enti-of the criteria set inout Schreiner v.

relytled to on the Division of Lands’Fruit, 462,519 P.2d (Alaska 1974).466-67
long-standing interpretation of 305. Un-§separateThree factors are beto
like our dissenting colleagues, we do notFirst, applied prospec­considered.43 to be
believe that the interpretationstate’s of thetively, the decision “must establish a new
statute implausible.was Ultimately theprinciple law, by overrulingof either clear
question of prospectivity must be decidedpast precedent litigants mayon which have
upon a broad basis. In regardthis therelied, byor deciding an issue of first im­

SupremeUnited perStates Cardozo,Courtpression clearlywhose resolution notwas
J., observed:44 Second,foreshadowed.” we must evalu­

“The for any maychoice state be deter­ate the merits prospectiveof retroactive or
by juristicmined the philosophy of theapplication of light priorthe rule in of its

judges her courts,of conceptionstheirhistory, purpose Third,and effect. we
law,of originits and nature.” Great N.weigh hardshipmust injusticethe and of

Ry. v. Sunburst Co.,Oil & Refining su­applying the litigantsrule the in in­to the
365,pra, at 53 S.Ct. at 149.stant case.

In order to any injustice,avoid the rule weIn applying these standards to the
state in this applycase shall only to actionsbar, persuadedcase at we are that our
arising out of occurrences after the date ofholding applied solely prospec­should be

opinion.46thistively. representsThe issue usbefore a
question impressionof first in an area of

VI.statutory admittedlylaw which was not as
mightclear as it primary urgedhave been.45 A Defendants have us also to consid-

purpose erunderlying questionthe statute is thegiveto plaintiffs’of whether

RefiningRy. Fruit, 466,42. 44. quot­See Great N. v. Schreiner v.Sunburst Oil & 519 P.2d at
., ing358, 363-64, Huson,Chevron Oil287 U.S. Co. v.53 S.Ct. 404 atCo­ U.S.

145, 106,(1932). also, Schaefer,77 L.Ed. 360 92See S.Ct. 349.
TechniquesThe Control “Sunbursts”:of of Corp.,45. See State v. Aleut 541 P.2d at 740Prospective Overruling, 42 631N.Y.U.L.Rev. n. 25.(1967).

City Schaible,46. See Fairbanks v. 375 P.of
Huson, (Alaska 1962);201,43. See Chevron Oil Co. v. 404 U.S. 2d 211 v.heelecf.Sc­

97, 106-07, 349, City (AlaskaAnchorage,92 S.Ct. 30 L.Ed.2d 396 385 P.2d 582of
(1971). (1963).
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proceedings complyof must with the for-by a statute salewere time barredclaims
requirements providedof deci- mal for administra-In his memorandumlimitations.
regulations,tive but do find a betterdid not wesion, judge that hetrial notedthe

case,procedural analogytime in 300 for thiswereplaintiffs’ claimsthat §believe
public beingwhere interest advancedRule 45 the isorby 44.62.560barred either AS

declaratory by per-judgmentde- in a actionasAppellate Procedureofof the Rules
party privy toclaimed, find sons not or the administra-did notsince hefendants

proceedingHe tive Plaintiffs are notbelow.facts of this case.they applied to the
bringingtime barred from this action.ofupon the doctrinechose, instead, relyto

decision.support hislaches to
VII.

isplaintiffs’ actionagree thatWe
Finally, dispute inthere is a the trial4744.62.560(a)under ASnot time barred

evidentiarycourt over which of the materi-As notedApp.R. 45(a)(2).48or Alaska
proffered plaintiffsby cognizableals werethisforabove,49 jurisdictional basisthe

under controversyCivil Rule 56. The con-Alaskarather560(a), butsuit is not § pertainingcerns administrative files to theVIII, Corp.Alyeska Skiart. 10.Const. § lease sale which were obtained from theHoldsworth, 1006, n.and426 P.2d 1012v.
Division of Lands and various other state1967); United States(Alaska22 see

contain,agencies. The files for the mostBoundaryLocalv.Smelting R. & M. Co.
part, opinioninteroffice memoranda and1971);Comm’n, 140, (Alaska142489 P.2d letters, documents, correspon-notices and1357,State, 1365526 P.2dOil Co. v.Union dence, manyincluding letters from Homerde­Any action for(Alaska 1974).50n.12

expressingresidents their concern over therely onclaratory judgment must also AS
sale. The trial court chose to admit thewhich sectionjurisdiction,for22.10.020(b)

directlymaterials which had been obtainedprovide declar­toallows the Alaska Courts
Lands,from the Division of but refused toimposes aprovisionatory Neitherrelief.

originatingconsider the documents withbrought30-day underlimitation on actions
agenciesother state and state officials.above, theSince, as we have seenthem. argue the trial court’s fail-Plaintiffs thatplain­process as it concernsadministrative ure to additional documentsconsider theadjudicatoryin this case was not antiffs Defendants, hand,was error. on the otherimpose ajudiciallyproceeding, we will not correct incontend that the trial court was

30-day by analogy to AS 44.62.-­limitation documents, andrefusing to consider thosejudicialthatApp.R. note560 or 45.51. We consideringthat it in the files ob-erredlegislativenon-adjudicatoryfromreview Division of Lands.tained from theun­provided in the Alaska A.P.A.action is
themaintain thatDefendants44.62.300, specificallysectionwhichder AS

in are either unauthen­questiondocumentsrelief, fordeclaratory but notprovides for
hearsay, and thereforeticated or containdolimitations on actions. Wea statute of

trial court inproperly before thewere notgas leaseimply oil andmean to thatnot

daysagency frompart: shall be 3044.62.560(a) provides ministrativein relevant47. AS
appealed isby that fromprovided the date the order“Except sec-thisas otherwise

appellant.”delivered to theappeal mailed ortion, be filedshallthe notice of
daydays whichthe last onafterwithin 30 supra.49. See note 23ordered, and servedcan bereconsideration

party proceeding.”to theeachon 291,Kelly,v. 499 P.2dalso Swindel50. See
(Alaska 1972).& n. 22297

45(a)(2) providesApp.R. rele-in48. Alaska
part: languagevant persuaded by reading the51. We are

inappositetheyprovisionsmayappeal that arethesebe ofwhich an“The time within
superior at bar.of the casean ad- to the factscourt fromthetaken to
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preceded asummmary judgment proceeding. bya cause it not reasonedWe was
finding by of the Divi-recently observed that “unauthenti- made the Directorhave

documents, wouldand uncerti- sion of Lands that the bestcated and unsworn sale
copies public are not admis- serve the interests the Resolutionfied of records of state.

upon requiresof this ofsible in and cannot be relied claim review relevantevidence
summary statutoryasjudgment.”for constitutional measures aspurposesthe of well

language. stateConcerned Kenai Penin- The framers of our con-Citizens Southof
thatBorough, suprasula v. Kenai Peninsula at stitution were united in the view the

However, publicthat lands and natural of this450. we believe the other resources
proffered plaintiffsby among prizedwere abundant state are its mostrecords

Although44(b). favoring productiveSee assets. useauthenticated. Civil Rule
produced by resources,ofTheyAS were the these the framers believed09.25.120.

discovery proceed- development proceed onlyin the course of that shouldstate when
responseings plaintiffs’ request peoplein it andto for benefited the of the state

Competitivecomplete only compliancefile Oil in applicable“the sale of with consti-
offering statutory processes. phi-and 28.” In ThisGas Lease Sale No. tutional and

plaintiffs, losophythese materials the state in theyto wrote constitution:into our
theyrepresented genuine.effect werethat

policyIt is of to encour-the the StateMoreover, agreedgenerallyit is that an
age the settlement of its land and the de-writingofficial is authenticated if isit
velopment byof makingits resourcesproved proper pub-to have come from the
them for use consis-available maximumMcCormick,lic office. C. Evidence § publictent with the interest.1191(b), Finally,at 403 (1954). we note

‡ ‡* ‡ * ■plaintiffs’that when counsel received the
Lands,files from the Division of he Subject provisions ofto the this sec-

sought and obtained a letter from their tion, legislature may providethe for the
theycertifyingcustodian that were true lands,grantsale or of state or interests

and As hearsaycorrect. to statements not therein, procedures.and establish sales
by exceptioncovered the official torecords grantsAll sales or shall contain such

rule,hearsaythe they are admissible for to the allreservations State of resources
purposethe demonstratingof notice or may required by Congressas be or the

knowledge. provideshallState and access tofor
these of accessresources. Reservationpart,We in part.reverse and affirm in

unnecessarily impairshall not the own-The proceed-case is remanded furtherfor
use, prevent trespass,ers’ ofthe controlings opinionconsistent with this and the

preclude compensation damages.2or forseparate opinion of Rabinowitz.Justice
disposalsNo or leases of state lands orRABINOWITZ, Justice, with whom

therein,interests shall be made withoutBURKE,and Justices,ERWIN and DI-
prior public safeguardsnotice and otherMOND, Tern, join.ProJustice

public mayof pre-the interest as be
agreeWhile I with Connor’sJustice byscribed law.3

treatment of the questionlaches and the
In fulfillment of this constitutional man-appellants’ contention based on AS 38.05.-

date, legislaturethe345, has enacted in theanalysisI dissent appel-from his of
lants’ Alaska proceduralLand Actsecond claim on the a numbermerits. That of
claim that thewas sale was unlawful safeguardsbe- to insure wise utilization of our

VIII,1. VIII,Art. sec. 1. 3.Art. sec. 10.
VIII,2. Art. sec. 9.



31

AS particularly, appelleesis 38.- review. More theOne of theselands.4valuable
simplyprovides: “[tjhere statutoryassert that is no(a) (14), which05.035

anyauthority judicially manageablenor.shallThe director
judicialsubstantive standards for review******

purely policyof the executive decisionsintereststhehe finds that(14) when
made thisand actions taken in case.”served, may,hebeststate will beof the

commissioner,of thewith the consent Appellees unquestionablyare cor­
lease,sale, orapprove for thecontracts rect in their assertion that the Director en­

lands,available re-disposal ofother joys in decidingbroad discretion whether
sources, in them.property or interest sale,approve disposalto a lease or other of

lands,state but this na­misconceives the
any appellants’prior argumentto dis- ture The isAppellants contend that of claim.

legislature has notposition lands the that the Director made aof state substantive
proce-38.05.035(a) (14) determininga error in notimposed in AS whether or Alas­

namely,prerequisite, eval- ka’s be bya reasoned interests would best served thedural
proposed dispo- Bay sale,the of a but that Directoruation of wisdom Kachemak the

questionthat the neverland and a determination considered the at all. It issition of
of proceduralis in best interests the a claim ofdisposition the error. The issue of

Although appellants reviewabilityconcede that therefore is whether ourstate.
required by performancestatuteis not this courts can review the ad­the Director of

hethey agentinsist that anpublic hearings, byhold ministrative tasks executive toto
finding atrequired compliance specific proceduralto make a oris written ensure with

safeguards imposed by legislaturewhich demonstrates the inleast establish a record
particularafor that Alaska’sthe basis his decision accordance with constitutional

gas priorbest serves thesale of and leases mandates. Our decisions have estab­oil
judicial power respon­interests of the lished both the andstate.

suchsibility to undertake review.conten-appellees respondThe with the
safeguardswhich Among procedural appli-the and actionstion that decisions the

leasing publicin the sale of the Kachemak ofculminated cable to the lands are
Bay regu-andleases are not reviewable were those in and thefound AS 38.05.075

byprompted offactually pursuantconsiderations tolations enacted AS 38.05.-
Corp.public policy. arguments AlyeskaIn before in Ski020(b)(1),their considered

court, emphasize Holdsworth, (Alaskacompaniesoil the 426this the v. P.2d 1006
upon Direc- In we whether1967).broad discretion conferred the that case examined

interest, in-determining public judicialin the an unsuccessful bidder could obtaintor
sisting very of that discre- of on statethat the breadth of an auction leaseholdsreview

judicial inhis from violation ofallegedlytion insulates decisions lands conducted

by may lease tide and sub­safeguards 38.05.055, the DirectorAmong which4. these are: AS
development;merged ASfor fisheriesrequires landsbe con­sales of landwhich that

procedures38.05.120, providing thefor forby public forth bid­auction and setsducted
disposal materials onprocedures of timber and otherding receipt for such auc­and

38.05.135,lands; which directs38.05.065, AS; statethewhich establishesAStions
deposits may bemineralmay that leaseholds oflandthe sale ofbe set forterms which

competitive38.05.075, deter­bid basis “whenbid; afollowing sold ona successful AS
bypublic be in theprocedures commissioner totheprescribes minedtheforwhich

38.05.145,state;”public ASbest interests of thelandof otherof leaseholdsauction
establishing leasing proceduresresources; for leaseholdsnaturalextraction ofthan for the

38.05.305, requiringdeposits;38.05.080, ASof mineralthe Com­which authorizesAS
dispositionpriorjoint study oftoand reviewand re­the Directorto overridemissioner

38.05.310,lands; whichand ASstateject mostbest in­theleasehold bids “whenall
appraisal.frequiresjustifies andnoticeaction[the]stateterest of the

procedures38.05.082, which establishesAS



32

procedures.5statutory regulatorythese and of our land resources and of the con-
bymanagement necessityHoldsworth held that the comitant for observance of le-

pursuant gal safeguardsDirector of an auction to in disposal leasingthe AS the or
38.05.075, supervisionand the of that ofsale state lands. Neither the minutes of

Resources, ourby Natural constitutionalthe Commissioner of convention nor the
legislaturesubject judicial historywas ofto review. Our ra- the Alaska Land

emphasized paramount respon- Act itdemonstrates that was intendedtionale that to
sibility judiciary guaranteeof the to com- make leasingunreviewable decisions of
pliance with the law: the thedirector and commissioner

reach lightWe this in ofconclusion the
10,text of section VIII of thearticle

constitutional,In thelight of statu-prohibitsAlaska constitution which leas-
provisionstory, regulatoryand alludeding of state owned lands unless made

to, it not intendedwe -concludethat waspursuant publicto notice and other
that of theirAlaska’s courts be divestedimposed bylimitations ar-law. This
constitutionally duty to insurevestedticle reflects theof our constitution
compliancewith the laws of Alaska.6recognition importanceframers’ of the

agent represent only principal,provides shall one5. inAS 38.05.075 full:
leasing public of himself.to the exclusionThe shall be made at auc-

(1963) provided part:highest qualified 11 inAAO 302.15§tion to the bidder as
highapparentby aggrieved .The bidder . . shallAndetermined the director.
depositconcurrently Division,appealmay with thebidder to the commissioner

portiondays the minimum annual rentalsuch ofawithin five for review the di-of
plus depositindicated,as has athe Directorarector’s determination. When valid exist-

advertising, appraisaling grazing to costs ofcover thelease tofederal is cancelled al-
surveylease, and in cash checkcertifiedareastate selection of the underlow and/or

moneypreference or-cashier’s checkthe the has thelessee of lands and/or and/or
right competitive der.theto lease lands without

requirementbidding equal originally of “cash certifiedThefor a term to that and/or
moneygranted checkcheck cashier’sin the cancelled federal lease and and/orand/or

upon amend-§order” was deleted when 302.15 wasas lessee asterms favorable to the
ed in 1965.the federalthose contained in cancelled

byleasing shall be conductedlease. The
(footnotes omitted).director, representative, 1011-126. 426 P.2d atandthe or his the

Any attempt distinguishdeposit Holdsworth ontobidder shall the firstsuccessful
groundsyear’s rental, portion that case involved an un-the thator that of it which

participant bidding proc-inrequires, thesuccessfulthe incommissioner accordance
unavailing. expresslyrepre- de-beess must Wewith his The director or hisbid.

availability judicialreceiptimmediately restrict the ofclined toasentative shall issue
narrowly:containing description review thatin-a the land orof

againconclusion,reachingbid,leased, price In this wetermsterest andthe
emphasizereceipt concerned withthat here we areof The acknowl-the lease. shall be

unequivocaledged lease,writing by mandate re-constitutionalanin Athe bidder.
quiringby attorney gen- lands areapproved all of statethat leaseson a form the

eral, and,signed by into in with safe-to entered accordancebeshall be the lessee
byguards imposedupon approval by commissioner, law. This constitution-shallthe

mandate, 38.05.075,togethersigned by fur-withbe al ASthe director.
distinguish-significantAmong involved,regulations basis foranishes§the 11 AAC

contrary]ingpart: con-provided line of cases. We(1962) in [a203.02
applicant ofa manifestation,AS aslease is strue 38.05.075An or bidder for a

ag-legislature’squalified anapplicant to authorizeintenttheif the or bidder:
grieved seek-maintain an actionbidder to

publicacting agent ing judicial(d) in-theis as and review so thatan for another
disposalby Director,qualified filing terest, in thehas in adherence to lawwith the

maylands,leasingprior auction,the a and of state ownedto the time set for
intend,powerproper attorney donor weof We do notof or a letter be vindicated.

aggrievedcreating agency. hold, is thean bidderthatauthorization such The now
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Subsequent techniquesdecisions have reaffirmed are not well adopted re-to
this solving questions.court’s commitment to that constitu­ these sense,In that

responsibility. L maytional In K Distribu­ these be& ‘political ques-described as
tors, tions,’Murkowski, 351 beyondInc. v. 486 P.2d compassthe judicialof re-

1971), judi­recognized issues,we limited view. But other(Alaska annexation such
thecial review of decisions of the Commis­ as whether statutory requirementsnotice

Development followed,in thesioner of Economic were are readily bydecided
ascribing finali­expressly judicialface of a statute techniques.traditional Mur-

Mur-­ty clearlyto his actions. of kowski permitsThe rationale typethis latter of
constitutionallythat the vestedkowski was review.8

requiredduty judicialof this court review recently, Corp.,More in State v. Aleut
ofapplicableto rulesascertain whether the (Alaska541 730 1975), quiteP.2d a claim

procedure Thelaw and were observed.7 advanced,atsimilar to the one hand was
judicial Murkowskireview undertaken in namely, during publicthat of athe course

compli­scrutinywas a of administrative land auction the Lands hadDivision of
procedural norms, a de novoance with not comply proceduralfailed to with safe­a

the substan­evaluation of the ofwisdom guard expressly required Alaskaby the
decisionstive executive-administrative expressly rejectedAleutLand Act.9 In we

court’sBeyond fulfilling thisreached. review, whicha deferential standard of
responsibility, judicial reviewconstitutional would have sustained administrators’the

ad­upon compliance withwhich focuses appeared “rea­if it there had been aaction
procedures comports with con­ministrative theythatbasis” for beliefsonable their

gov­ofsiderations of Alaska’s allocation require­complied proceduralhad with the
powers separate branch­amongernmental ap­articulating thements of the Act. In

es, compe­judicialnotionsand with of review, we held thatpropriate standard of
These functional considerationstence. indepen­this court would exercise its own

Smelting, Re­inwere noted United States the adminis­judgment as todent whether
BoundaryMining Co. v. Localfining & legis­theagency compliedhkd withtrative

1971), aCommission, (AlaskaP.2d489 140 intent, observing thatlature’s
procedures the exec­reviewingcase the of

ofquestionsdetermining. whenpowers.agency exercising annexationutive
ob-procedures wereproperwhetherremarked:We

agen-served, the administrativewhetherlight purportedin of adminis-[E]ven
its au-scope ofwithin thecy has actedjudi-finality permitstrative Murkowski

interpre-agency’sthority, or whether andecisioncial review of an administrative
withregulations consistentof istation‘applicabletheto ascertain whether

based, wetheyon which arethe statutesob-procedure wherelaw andrules of
involvingproblemsnot faced withare. there. . doubtserved.’ Without

knowledge or administrativespecializedpublic be deter-questions policyof toare
expertise.10beyondproceedingsmined in annexation

itsinExamples are aloneprovince bythe of the court. is meansnoThis court
annexation, providedas ex-desirability of must bethe reviewjudicialthatview

com-publishedin standards. actionspressed administrativethatto ensureJudicial

party through theseor exclusive whomsole at 143.8. 489 P.2d
publicimportant be se-interests are to failedthe statethere claimed that9. It was

cured. . requires38.05.305,comply AS whichwithto
(footnote proposedomitted). study landjointId. at 1015 and ofreview

by authorizeddirector and localthesales357;at7. 486 P.2d accord United States Appellantsagencies priorplanning to sale.Smelting, Refining Mining& v. LocalCo.
raised a similar claim.havehereBoundary Comm’n, 140, (Alas­489 P.2d 143

1971).ka P.2d at 736.10. 541
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ply proceduralthe prerequisiteswith im- judiciallimited review was in fact availa­
posed by legislation. Federal courts have' ble. Among subjectthe issues to review
stood ready agency conduct,to scrutinize was the question whether Secretarythe

when,particularly here,as challengea to properlyhad understood the confines of his
that conduct theraises claim that environ- authority and consciouslyhad undertaken
mental concerns disregarded.have been requiredthe priorevaluation grantingto
Perhaps leadingthe federal case remains authorization.12
Citizens to OvertonPreserve Park v. Congressional proceduraluse of safe­

402, 814,Volpe, 401 91 28 L.Ed.U.S. S.Ct. guards aas on administrative actionscheck
challenge2d 136 a a(1971), to federal perháps reached its zenith in the National

highway project had been routedwhich PolicyEnvironmental Act of 1969
through public park SecretaryThelands. (NEPA), 42 seq. (1970).U.S.C. 4321 et§

Transportationof had authorized construc- prescribesNEPA proceduralcertain mea­
although leg-project, applicabletion of the sures to ensure that environmental values

permitted approveislation him such ato respected.are Among these are the Sec­
prudent”onlyroute if no “feasible and al- requirementstion 102 agen­that all federal

hadternate route existed and there been cies consider environmental inamenities
possible planning harm”“all to minimize their decision-making processes13 and file

park.11 challenging litigants,to the The impactdetailed environmental statements
private organiza-citizens and conservation when “major Federal ac­undertaking
tions, (among things)contended other that 14tions.” re­Although the federal courts

his in-Secretarythe had failed to exercise sharply maymain re­theydivided whether
dependent judgment prior authorizingto view the substantive merits of the conclu­

construction, contrary Congressionaltothe sions impactin anreached environmental
response bya theintent. In to contention statement,15 agree they mayall that review

Secretary exercise of his discre-that the compliance obligationswith proceduralthe
unreviewable,powerstionary thewas of earlythe InAct. the words of one de­

Supreme;, Court held thatUnited States effect,cision to this

(f)legislation 411. The involved of§was viewing must be able to find that thecourt
Department Transportationofthe Act of Secretary reasonablyhavecould believed

1966, (1970),1653(f)§ §49 U.S.C. and in al-that this case there are no feasible
18(a) Highwayof the Federal-Aid Act of ternatives or that alternatives do involve
1968, (1970).23 §U.S.C. 138 unique problems.

415-16, 823,401 U.S. at 91 S.Ct. at L.Ed.28Supreme12. In the words of the Court:
Assuming Secretary in2d at the had153.requiredThe court is first to decide

requisite determinations,fact made the theSecretarywhether the acted within the
approvedCourt also limited review of thescope authority.the of his . . . This

decisions,substantive merits of those to en-naturally beginsdetermination awith de-
sure that the choice made was “ar-notscope Secretary’slineation of the of the
bitrary, capricious, discretion,an abuse of orauthority Jaffe,and discretion. L. Ju-

inotherwise not accordance with Id.law.”dicial Control of Administrative Action 359
opinionPorkThe Overton relies to some(1965). shown, CongressAs has been has

uponextent Admin-the terms of the federalspecified only rangea small of choices
Act, particularlyistrative Procedure 5 U.S.C.Secretarythat the can in-make. Also

(1970). Although comparable§ 706 theinquiryinvolved this initial is a determina-
applicable bar,state act is not to the case atSecretary’stion of whether on the facts the

we do not view that difference as controll-reasonablydecision can be said with-to be
ing.range. reviewingin that The court must

Secretary properly (1970).consider whether the 4332(B)13. 42 §U.S.C.
authority approveconstrued his to the use 4332(C) (1970).14. 42 §U.S.C.parklandof as limited to situations where

Morton,there 15. National Federation v.are no feasible alternative routes or Wildlife
F.Supp. 1286, (D.D.C.1975).where 393 n. 12feasible alternative 1296routes involve

uniquely problems.difficult And the re-
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proceduralNEPA obligations. 102 of man­ throughSection the mech-
in­ judicialand anismparticular sort of careful ofdates a review.18 itSuffice

process and cre­decisionmaking say,to rarelyformed courts hesitate to re-
Theduties.judicially enforceable view anates administrator’s actions when

reverse itreviewing probablycourts cannot is claimed that he failed to com-
merits, un­ plyitsdecision on with procedurala substantive prerequisites ex-

101, it be shown that presslyunless imposedder Section by ap-statute. Even the
and benefits pellees’balance of costs argumentsthe actual suggest this understand-

clearlyarbitrary or ing.wasthat was struck In bar,the case appellantsat have al-
weight legedto environmen­gave insufficient violation of proceduralthree duties

wasif the decision imposed bytal Butvalues. the Alaska Land the rea-Act:
without individual­procedurally sonedreached requirementdetermination of AS

of en­balancingand 38.05.035(a)(14),ized consideration the requirementnotice of
fully 38.05.345,factors—conducted AS and jointvironmental the study and re-

responsibilityis the requirementin faith—it viewgoodand of AS 38.05.305. Al-
Dis­As one though appelleesreverse. challenge judicialof the courts to review

re­102of of the claimhas said Section based on 38.05.035(a)trict Court AS (14),
aimagine theyhard toquirements incongruously accept: ‘It is reviewability of

themandate to the latterstronger allegations.twoclearer or
Courts.’16 We therefore hold the

recently confirmedSupreme hasThe Court appellants’ contention that the Director of
this view.17 Divisionthe of Lands failed to determine

used the de- thatlegislation Bayfederal has the KachemakOther sale would best
ad-to checkprocedural safeguards state,of serve the interests of requiredvice the as

byenvironmental 38.05.035(a)(14), priorministrative when ASdiscretion to the sale
be case,Little would theare at stake. of leases in this judiciallyconcerns is

- nu-of thelengthy legislative procedurala review reviewable.19 Thegained by
those of 38.05.035(a)(14) requiresmerous which have enforced directive AScases

Coordinating denied, 941, 1462,v.Comm. 384 U.S.Calvert 86 1616. S.Ct.Cliffs’
Comm’n,Energy (1966) (Federal Act,146 540Atomic L.Ed.2dUnited States Power

(1971), 803(a)33, 1109, (1970).U.S.App.D.C. 449 F.2d 1115 16 U.S.C. §
quoting on Natural ResourcesTexas Comm. 19. Justice Connor’s conclusion to the con­1303,Envir.Repts.CasesStates, 1v. United trary primarily upon passagerelies a from(W.D.Tex.1970). ClubAccord Sierra1304 Professor Davis’ Administrative Law Treatise1974)­ ;(10thStamm, Cir.­v. F.2d 788507 “presumption regular­which discusses the ofMorton,Corp. F.2dHelium v. 486National ity” afforded administrative action in Pacific;(10th 1973) DefenseEnvironmentalCir.995 White,States Box & Basket v.Co. 296 U.S.Engineers,Corps F.2dv. 470nd ofFu­ 159,176, (1935),56 S.Ct. 80 L.Ed. and138;(8th 1972)­ NuclearCommittee289 Cir.­ for prefer languageother cases. We the of aU.S.App.Seaborg,Responsibility, Inc. v. 149 Supreme decision,recentmore Court Citi­

380, (1971).F.2d463 783D.C. Volpe,zens to Preserve Overton Park v. 401
SCRAP, 402, 415, 814, 136,91R. v. U.S. S.Ct. 28 L.Ed.2d17. Aberdeen & R.Rockfish

(1971) (emphasis2336, added)289, 153 :422 96 45 L.Ed.2dU.S. S.Ct.
191, (1975).215 Certainly, Secretary’sthe decision is en-

presumption regularity. See,titled to a ofg., Fund v.18. e. EnvironmentalSee Defense
g., States Box & Basket v.e. Co.PacificHardin, U.S.App.D.C. 391, F.2d 1093138 428

White, 176, 185, 159,296 56U.S. S.Ct.(1970) (involving provisions Federalof the
138, (1935).146 But80 L.Ed. ...Act,Fungicide,Insecticide, and Rodenticide

presumption is to his ac-that not shieldArlingtonseq. (1970))­ ;7 U.S.C. 135 et§
thorough, probing, in-depth re-tion from aVolpe,Transportationon v. 458Coalition

view.(involving(4th 1972) theF.2d 1323 Cir.
1968, addition,Highway In the discussion of the recordAct of 23 U.S.C.Federal-Aid

; persuasivelegislation)seq. (1970), rea-follows demonstratesand other which§ 101 et
presumptiondisregardingv. infor theHudson Preservation sonsScenic Conference

particular(2dFPC, 1965), cert. this case.Cir.354 F.2d 608
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independent, suggestis nothingreasoned There in the record toanof the Director
Although played roleDirector an activeproposed sale. that Keenanaevaluation of

todecision-making process leadingin theobligated makeexpresslyhe is to anot
thefora mini- the sale of the leases. Counselfinding, he atformal written must

superioriexplicitly conceded in theStatemum a record which reflects theestablish
that Directorcourt at no time did thehisbasis for decision.20

that themake the determinationreasonedre­Ordinarily this court would
state:the interests thesale best served offorquestion superiorthe courtmand the to

certainlyAnd as all counsel will recallofwhether the Directora determination
depositionwhen the of Mr. Keenan wasKeenan,Lands, com­F.the Division of J.

taken, it was admitted that there was no38.05.-­plied requirements ofwith the AS
finding part,on his and frankly I havethe the Kache-­035(a)(14) prior to sale of
not considered that an issue in this case.particularInBay thismak leaseholds.

ishowever, as issue THEcase, remand to thata ThatCOURT: there was no
unnecessary, findingdemon­ ?the recordbecause

reasonedthat Director made nostrates the MR. correct,REEVES: That’s that
The recordto the sale.priorevaluation see,there point, youwas—well at this I

re­werenominationsdiscloses that after think it was fair to defend-those of us
Den-­industry,from the oilceived Pedro ing case,this they’reto assume con-that

of theton, MineralsChief of the Section tending that supposedthere was beto
Herbert,Division, Commis­sent to Charles some finding, process,some mental and

Re­Department of Naturalsioner of the the director stated that he wasas far as
largesources, includetoa recommendation concerned, there none forwas him.

gasBay in oil andtheparts of Kachemak The deposition bearsof Director Keenan
later, on Octobersale. few weekslease A out this concession.

approved19, 1973, HerbertCommissioner
pendingof theNoticeproposedthe sale. In their briefs before this court

im-Bay wastractsthesale of Kachemak certain defendants reaffirm this concession
industry. Ingiven the oilmediately to by arguing the theapprovethat decision to

Depart-thestaff ofsucceeding theweeks byactuallysale was made the Commission­
recom-submittedFish and Gamement of Resources,er su­of Natural the immediate

Baythe Kachemakdeletemendations to perior Keenan,of theDirector and that
appar-sale, weretheybutfrom thetracts satisfyapprovalCommissioner’s tosufficed

ently disregarded. requirements 38.05.035(a)(14).the of AS

en­purpose incorporationtothis is not20. The of record of the Commission to authorize
re­ Borough. (em-elaborate Slopeundertake anable the court to of the North saidWe
of phasismerits added):the substantiveconsideration of

date. givenat laterdecision somethe Director’s has a broad[The] Commission been
principles power uniquediscussedtheUnder constitutional to the circumstancesdecide in

previously, petitionauthor­ presented bythecourt has neitherthis bor-each whether
pub­ity competence ough government appropriate.decide theto whethernor Necessari-is

by proposed legisla-delegatedly,alic is “best served”interest this is an exercise of
Nonetheless,disposition policya limited authorityland. deci-of tive to reach basic

acceptanceAccordingly,bewouldreview of the Director’s decision in-of thesions.
simply not corporation petitionthat it wasavailable to ensure should be affirmed if

bypromptedarbitrary, capricious, perceivecor­or basisin the awe record reasonable
necessaryruption. readingsupportis to facilitateA record ofthe Commission’sof for

bycheck, de­an earlierthis as evi-illustrated standards and its evaluation of thethe
involving of discretion­cision review another dences

Corp. (Alaskaary Jager State,v.decision. Mohil Oilexecutive also v. 537 P.2d 1100See
Comm’n, 92,Boundary 975)­ ; Kelly,98-99Local P.2d v. 291518 499 P.2d1­ Swindel

(Alaska challenge1974), (Alaska 1972).a decisionwas a to
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It is true tionenjoysthat thatthe Commissioner the sale best served the interests
powers of38.05.020, state,broad theunder AS includ- and whether sethe forth find-

ing authority ingsanythe or ato “review or recordorder which demonstrated the
action of the to basisdirector”21 and for that“exercise determination.

powersthe necessarytheand do acts to
DIMOND, Tern,Pro with whomJusticecarry provisions objectives”out the and of

joins, dissenting.RABINOWITZJusticeAlthough responsibilitythe theAct.22 un-
The38.05.035(a)(14) majorityder AS determining priorfor holds that to the sale

proposed of gasthat a the oil andsale best serves the inter- leases located within Ka-
Bay,ests chemakof the in the the state obligationstate first instance falls had the

1Director, legislature apparently studyto the under AS tothe 38.05.305 and review
contemplated proposedthethat the Commissioner could leases with the communities

Seldovia,ofresponsibility.23on that Homer andoccasion shoulder and also with the
Logically, legislature Borough.Kenai Peninsulathe must have had in But then the

goesCommissioner, majorityin on hold despitemind that when the the.- to that this
requirement,powers,exercise of his as- and the failure of38.05.020 the state toAS

it,comply compli-responsibility,this do with the decisionsumed he should so that
explicitin manner. ance with the statute was essential woulda clear and Otherwise

solely prospectiveof the have a effect as tothe delineation functions between so
that, onlymight apply arisingtwo to actions out occur-growoffices so uncertain of

sale,respect particular opinion.with to a neither rences after the date thisof
comprehensive holding only, I myWith this Inofficial would undertake the dissent.

38.05.035(a) opinion,required by applythe court’s decision shouldevaluation AS
case,inplaintiffsto the this and(14). thereafter

prospectively.Here the suggestsrecord that Commis-
majority’s holdingThe its de-reason forplayedsioner an in theHerbert active role
prospective that the andcision is once oilevi-planning this do not findof sale. We

made,gas been the newlease sales hadhowever,dence, ex-that the Commissioner
inter-paramountor had aowners lessorspressly his ob-relieved Director Keenan of
land,maintaining rights toest in their theligation to make interest” evalua-a “best
upsethas desire toand that the court noThus, majority oftion. a of the Justices

were enteredthe whichsettled transactionsthis is a mattercourt conclude that this
goodin faith.intoexplored further in the su-which should be

company’sdisagree interestperior court therefore re- I that the oilcourt. This
of the com-paramountthe su- is to the interestthis with directions thatmands case

beinginperior determine whether the Com- of Homer and Seldoviacourt munities
saleslawfully obligation the leasethe and heard beforemissioner assumed consulted

incommunities, andevalu-imposed by 38.05.035(a)(14) to Thosewere made.AS
in this1973,19, plaintiffssale, his particularate whether October the fishermenthe

fish-in the richapproval case,reflected a determina- interestof the sale have a vital

sale, lease,38.05.020(b)(3). dis-or other21. for theAS contracts
(em-posal .lands. . .of available38.05.020(b)(4).22. AS added)phasis

38.05.035(a) (14)very of AS23. The terms provides:1. 38.05.305ASlegislature’s theintent thatthealso evidence disposedExcept under 315-§§land offorin Direc-involved theremainCommissioner adjacentchapter, in orno landthisof325tor’s determination: municipalityincorporated otheroranto
(a) leased,the director shall maycommunityorganized sold orbe

issued, proposedtheuntilleaseor a renewal
re-and(14) been studiedland hasuse of thehe finds that the interests ofwhen

byjointly localserved, may, andthe directorloith viewedbe hethe state bestwill
agencies.planningapprovecommissioner,the authorizedthe consent of
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Bay may majority opinion, may referringThe beery in Kachemak whichresources
explora- type regardinby uncertaintythe to another of toadverselywell be affected

e.,305, applicablegasand from i. whether it was totion and extraction of oil Sec.for
gas majorityleases of and Themajority is hold- oil lands.those thewaters. What

companies ining, in states that the oilreality,in is that the state this case defendant
rely longsimply ignore provisions of this case were entitled to on themay the Sec.

bystanding interpretation 305 the305, expressly prohibits sale or of Sec.which the
Lands, that Sec. 305organized com- Division of which wasadjacentlease land toof

andapplicable the sale of oilmunities, was not toHomer and Seldo-such as
study gas of the state’sjoint speaksleases. The courtvia, auntil there has been

statute,“interpretation” which im­of thatbyand the state in those com-review
plies ambiguity. Butuncertaintyan orcourse, wouldholdingthismunities. Of

simply never was. Sec.future, there is none andthe fact thatapply in the but
305, coupled “lands”the definition ofis, opinion, within an un-applied myit is here

38.05.365,2 inter­no forin leaves roomASjudicial arbitraryoffortunate condonation
pretation.capricious action.and administrative

attempted justification for theOne togetherThose sections read can have
thatprospectivity,as to isholdingcourt’s only the court hasmeaningone one—the

represents aapplicationthe of 305Sec. onlystated it to is not truehave. This
question impression in an ofof first area now, but was true from the time the stat-

asstatutory admittedly was notlaw “which of Lands’utes were The Divisionenacted.
sup-oughtit have been.” Inclear as to interpretation”“long standingso called

majority citesport proposition,this theof beginningsimplywas from thewrong —a
730,Corporation,Aleut 541 P.2dState v. readremarkable and failure tounexcusable

25,740 where it was stated:n. plain English.and understand There was
“interpretation”, thereno for becauseroomdi-of Lands toopenIt is to the Division

clarify meaningnothing to the of.wasuncertain-vagueness andminish areas of
place,took thethe transactions hereWhenpresent wording of ASinty inherent the

nothing relycompany defendants had tooilrule-making powerthrough its38.05.305
state’s failureupon except the fact that theamendatory legislation.by seekingor

Homerwith the communities ofto consultuncertainty inmayThere have been some fatal flaw which wouldand was aSeldoviacase,applicationthe of 305 in thatSec. of thevaliditythe of the sales oilaffectwhetherquestioninvolved the ofwhich gas leases.andunincorporated villagesrural fellcertain
or- holding“other justificationwithin the classification of an An foradditional

wording ofcommunity”, theganized purely prospectivewithin is thatthe decision to be
the lands305, “adjacent” engendered,to and in-were would beSec. or title conflicts
such un-But there is no for the state andproblemsthat were sold. surmountable

have ifcertainty and Seldovia would be createdHomer numerous individualshere.
many in themunicipalities forincorporated mineral or sale executedeverybeen lease

thethat Kache- underyears, questionis to attackpastand there no became vulnerable
pub-immediately adjacent to those beforeBay requires,305holdingmak is that Sec.

adja-sold,305how Sec. and thatI fail to see be leasedcommunities. lic lands can
meaningfulexplicit Pos-and first consulted.any more becould be cent communities

holding ofand Seldovia if theHomer be trueapplication siblyin its to this could
entirely retro-language. to beplainits were heldthan is obvious from the court

belonging“Definitions”, pro- lands,38.05.365, merged ortoresourcesor2. AS entitled
(emphasis added).by state;pertinent part: acquired thevides in

(16) means‘lands’. . . ‘state lands’ or
shore,lands, including and sub-all tide
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is I the Ispective question justice,in But this not what On of submiteffect.
stated,urging. my position requires applica-am As I have that basic fairness the

re-plaintiffs plain-is that the in this case should tion of the court’s decision to the
decision,the benefit of the court’s clearlyceive tiffs in this case. 305 wasSec.

they brought the issue to the court’ssince Itviolated. is also clear that toadherence
attention, and thereafter the decision could requirementsthe of this statute was essen:

in Ifprospectiveheld to effect.3be be causetial to the lease sales to be effective.
done, expressed by ma-this is fears thethe plaintiffs goneThe are the ones that have

jority as conflicts insurmountableto and expensethe bringingto trouble and of this
problems nohave foundation. matter to judiciary,the attention theof

justifiedobtainingand of a decision thatdeci-determining applyto aIn whether
is inhardlytheir action. It fair these cir-prospectively, the have consid-sion courts

place plaintiffscumstances to thecriteria, the inhasmajoritytheasvariousered
position public-spiritedof unselfish citi-on our decisionpointed in its relianceout
zens, objectonly helpwhose en-Fruit, was to(Alaska462519 P.2din Schreiner v.

solelytheforce law for the ofquestion best utilization1974). the canBut I believe
litigants.7 majorityfuture isby simply con- The in effectand decidedbe dealt with

advising theyplaintiffs that cor-hardship basic the weresidering andthe elements of
rect; requirementsthat the of 305Sec.justice.4fairness or

followed, not;ought to have been but werewhy suf­the defendants willfail to seeI
that the communities of Homer and Sel-hardship by applying theanyfer serious

oughtdovia haveto been consulted beforeplaintiffs in thistocourt’s decision the
Baythe lands in Kachemak were leased orcase, prospectively. Sinceand thereafter

sold, despitebut were not—but that all ofwith, ofcomplied the salenot305 wasSec.
this, plaintiffsthe allhave no recourse atofinvalid andgasand leases wasthe oil

havingin compliedthe law with theirforsettingByandlegal“no force effect”.5
effect, majoritythe tellingbenefit. In issale, reimbursing the oil com­the andaside

plaintiffs theythe thehave won battle—they paid forpany defendants the monies
but have lost the war.leases, left essen­defendants are inthe the

appearsThis me todecision to be incon-position they havetially the wouldsame
expressedmajority’ssistent with the con-place.occupied the not takenhad sales

cern, question, regarding theon the lachesnote, major­assignificantAnd it is theto
state,byassurances made the time andpointed question,ity has out on the laches

impor-again, underplayedtime which thetoprejudicebeen no seriousthat there has
sale itstance of the lease itself to citizensplaintiffs’ de­bydefendants reason ofthe

area, themgivingof the Homer a falsebyThis nolay bringingin this action. is
security; plaintiffs’sense of and thema­applicationa where of themeans case

fruitless efforts to their viewsmake knownplaintiffsto herejority’s decision the
Obviously,to the if hadstate. Sec. 305“injustice oppressionandcausewould
with,complied plaintiffsbeen the wouldgreat as to be intolerable.”6so

730,Corporation,v.5. State Aleut 541 P.2dAleut3. This is was in State v.what done
(Alaska 1975).Corporation, 730, 740, (Alas- 740P.2d n.541 25

upon1975), byin the theka and ease relied State, 384,6. Warwick v. P.2d 395-96548
majority support holding pro-to its of sole Cardozo,(Alaska 1976) quoting from Justice
spectivity City Schaible,Fairbanks v. 375— of Process,The Nature the Judicial 146-49of201, (Alaska 1962).211P.2d (1921).

State, 384,v.4. See Warwick P.2d 393-548 People Bitch, 159,7. See v. 1 Cal.­Cal.3d 113(Alaska 1976), 395-96, quota-94 and at the (dis­Rptr. 158, 361, (1974)P.2d527 372Cardozo, The thetion from NatureJustice of senting opinion Mosk). seeAndof Justice
Judicial Process. opinion in v.also our Lauderdalerecent

1976).State, 376, (Alaska548 P.2d 883
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the to airopportunityhave had their
requireis not too much toviews. It that

spirit play,in a of fair citizens ofthe Ho-
given op-mer and be theSeldovia should

questiontheportunity to be heard on of
gaswhether there should be andoil devel-

opment Bayin the waters of Kachemak
prior state’sto the determination of that
question. onlyThis not be in com-would
pliance law, bywith the declared theas
court, keepingbut would be in with the
philosophy Constitution,of the Alaska

provided VIII,where it is in art. sec. 10
that—

disposalsNo or ofleases state lands
therein,or interests shall be made with-

prior publicout notice and other safe-
guards publicof the interest mayas

prescribed bybe law.
I grantwould reverse and the relief

sought by plaintiffs complaint,the in their
which is setto aside the sales of the oil

gasand companyleases to the oil defend-
ants.
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