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KelleyJusticeandMcWilliams Mr.JusticeMr.
dissent.

21851.No.

MontgomeryRoger v. Carolineand Holt Chew
Ferrill.and E.Tufford H.

(437 36)P.2d

February 5, 1968.Decided
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Gross,Leslie A. for in error.plaintiffs

Milnor forGerash,L. defendantsSenior,Walter E.
in error.

Department.In
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Pringle.Opinion Justiceby Mr.

Roger Montgomerybrought byofThis writ error was
adirected toChew,and Holt below. It isdefendants

County,judgment of of Jeffersonthe District Court
jurya of in favor of Caroline$5,500entered on verdict

plaintiffparties andTufford. The will be referred to as
bydefendants, or name.

Montgomery, E.Tufford sued Chew and H.Mrs.
goodsfor of andfurniture,Ferrill conversion household

personal apartment fromeffects in an she had rented
damagessought compensatory$5,000the defendants. She

punitive damages. complaint$2,500 The amendedand
alleged partnersthat thatFerrill and Chew were and
Montgomery agent.their ad-was Defendants’ answer

ownership apartment bymitted of the house Ferrill
manager,Montgomeryand Chew and that butwas the

they plaintiff’s propertydenied that had fromwithheld
They damagecounterclaimed for rent to theher. and

apartment, in the total amount of not$1,435.Ferrill did
appear argumentstrial,at the nor in the before this

although joinedCourt, he inwas here as a defendant
error.

testimonyThere was considerable conflict in atthe
testimonythe trial. Mrs. that rentedTufford’s was she

apartment February paidthe in and as1962, the rent
Mayupit came todue, 1. Mrs. Tufford said that about

May Montgomery going20, she told that toshe was
Cheyenne, Wyoming, money Mayto obtain for the rent

Montgomery agreedfrom her ex-husband, this;and to
daysthat later,about ten she toreturned find the lock

apartment changed;on Montgomerythe had been that
sent her to Ferrill,see who told her her furniturethat

longer apartment;was no in the that she saw a clock
in Ferrili’s office which he admitted hers;was that

attempted gain apartment,she twice to access to the
help attorney,with the a sheriff’sof officer an butand

finallywas unable to do so; that she was toadmitted the
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all her furniturein and foundapartment September
andand beddingand appliances gone, “just clothing

unable to obtaindishes and were left.” wasthings She
of because she refusedthe itemspossession remaining

to a release for thesign furniture.missing
con-testified that he recall anydid notMontgomery

herent;versations with Tufford about the thatMrs.
in Ferrilltold Ferrill she was her rent anddelinquent

heinstructed him to the lock on thatdoor;thechange
no Ferrillcould recall further eitherconversations with

or Mrs. Tufford until he admittedwhenSeptember,
June,Mrs. Tufford to the inthat sometimeapartment;

one theof other tenants him thatinformed the door
to Tufford’s was thatopen;Mrs. heapartment repaired

lock,the but did not observe ofthe contents the apart-
ment; that he never saw furniture fromany removed
the apartment. Montgomery onlystated that he acted
on instructions from Ferrill that anyand he never had
business contacts with Chew, he knew himalthough
to be one of the owners of the apartment house.

Chew testified that he and Ferrill each owned a half
interest in the houseapartment and that alsothey
owned other that heproperties; was an investor and
Ferrill a builder; that and losses sharedprofits were

that hefifty-fifty; and Ferrill had never filed partner-
taxship returns; that Ferrill was for man-responsible

ofagement the house,apartment for which he was paid
a fee; that he could not remember conversationsany
with Ferrill or Montgomery about Mrs. Tufford’s de-

in thelinquency rent, nor about her personal property,
toprior the time this lawsuit was filed. Chew hadsaid he

“begged” Ferrill to come back to Denver Scottsdale,from
Arizona, to at thetestify trial, and offered to hispay
fare, but that Ferrill had refused to do so.

Chew and haveMontgomery raised the following
ofallegations error:

(1) The evidence was insufficient to thesupport
verdict either Chew oragainst Montgomery;
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(2) damages insuffi-plaintiff’s proof of wasThe
cient; and

(3) The verdict was excessive.
Only point reversethe therefore wemerit,third has and

judgment damages only.the ofas to the amount
wayby trialof that thePlaintiff cross-errorcontends

awarding oftimefrom thecourt in interesterred not
conjunctionpointthe indiscuss thisconversion. We will

assignmentwith of error.defendants’ third
I.
the evidence was insufficientDefendants contend that

againstsupport wasbecause thereto the Chewverdict
partnership betweenno relation existedevidence that a

agree.Chew Ferrill. do notand We
(a) receipt104-1-7(5) of amakes1963,C.R.S.

primaprofits evidenceof facieof the a businessshare
receiving partner.person contendsit is a Chewthat the

profits thethat the in this case come withinreceived
104-1-7(5) (c),exception ascontained in 1963,C.R.S.

anyoflandlord,”“rent to a the record is devoidbut
relationshipindicating aevidence that landlord-tenant

fact thatexisted between Chew and The mereFerrill.
profits propertythe involved here came from rental

bring exception.not Plaintiff’sdoes them within the
prima only byfacie case thus stands rebutted Chew’s

partnership, hebare of a his statement thatdenial and
partnershipnever filed tax Ferrill. Therereturns with

concerningwas other evidence in the the businessrecord
dealings supportbetween Ferrill wouldChew and which

jury finding partnershipa that a did exist in fact.
prepared byinstructions,The submitted theand

objection, jurydefendants without the in ordertold that
they (1)liable,to hold Chew must a conversionfind that

by (2)was committed Ferrill; Ferrill Chew wereand
partners (3)at the time of the and the con­conversion,

by acting scopeversion was committed Ferrill, in the
partnershipof the business. The instruction went on to

correctly necessarylist in detail the elements to con-
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witha liabilities of partnersstitute and thepartnership,
is ampleto Thereconversion therespect by partnership.

jurya thebyin the record to support findingevidence
underfor liabilityeach of thethat elements required

the instruction wasgiven present.
shouldMontgomeryDefendants further thatargue

onlyactingnot have been liable he washeld because
Tucker, 73on on v.relyFerrill’s orders. They Ashcraft

who877, that a servantColo. 215 which held363, P.
be heldorders could nothis master’sinnocently obeys

hethatfor unless it heconversion, provedresponsible
the denied anywas a to conversion.party Montgomery

in, or of Mrs.of, theparticipation knowledge disposition
however,Tufford’s Tufford’s testimony,property. Mrs.

indicated a far his andpart,ongreater participation
it for the to of versionsjurywas decide which these two

the more The resolved thejurywas accurate. having
favor,in in its verdictconflict Mrs. Tufford’stestimony

will not be disturbed.against Montgomery
II.

inDefendants contend that the trial court erred
to as to herallowing testify damages by readingplaintiff

her,from a list and that of dam-by theprepared proof
insufficient to of theages was establish the value

at the time the find thisproperty of conversion. We
contention to be without merit.

Plaintiff testified that list fromshe theprepared
at her the beforememory, attorney’s suggestion, night

trial,the to it onand added the of the trial.morning
It enumerated more than 100 items of furniture, clothing
and personal effects. Since drew the list at theplaintiff

of trial,time the almost three after theyears alleged
there is no basis forconversion, objectiondefendants’

that she was not fromtestifying Whatpresent memory.
had remained in her for three tomemory years, up
the of the trial, must be re-morning assumed to have
mained there when she took the witness The casesstand.
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by relating past recordedto recollectioncited defendants
point.inare therefore not

agree of listuse thethat theDefendants
writingpermitting of arule usehere comes within the

Theyby presentto refresh recollection.a witness his
argue, of Tufford’showever, the admission Mrs.that

testifytestimony firstbecause she did notwas erroneous
referringmemorythat her had been exhausted before

byprocedureto is thethe list. The outlined defendants
varietyusually of the wideone but becausefollowed,

adapted,procedureof mustsituations to which the be
court inconsiderable discretion is allowed the trial

determining toa witness should be allowedwhether
writing testimony.use a Lawson v.as an aid to his See

MichiganGlass, Co. v.6 Colo. Fire & Marine134; Ins.
App.Wich, if409,8 Colo 46 687. In the instant case,P.

plaintiff requiredbeen to items thehad enumerate the to
memory, probablylimit of her it still have beenwould

necessary go throughfor her to in orderthe entire list
manyto ascertain how items Ahad been overlooked.

good deal more time would have been andconsumed,
may onlythe result well have been to the con­add to

jury.fusion of the In these notcircumstances, it was
plaintiffan ofabuse discretion to allow to use the list

initially testimony.anas aid to her
testimony itemizingPlaintiff’s the various

articles she had lost included her estimate of their value.
object grounds plaintiff’sDefendants to this on the that

“pure speculation conjecture.”valuation was and The
proof plaintiff largeofnature the available to was to a

byextent restricted the of case,nature the nonesince
questionof the items in were thePlaintiff,available. as

competent testifyowner, was to as to the value of her
property. Famularo,Staten v. 81 1066;Colo. 121, 253 P.
Sandberg Borstadt, 96,48v. Colo. 109 P. Her testi­419.
mony majorindicates that most of the items of furniture

purchased yearhad been less than a before the events
question, gavein these,and as to she her recollection
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inshowntheir cost. Cost of household begoods mayof
to inferconnection to enable the jurywith other things

the of loss or destruc-value at the time of theirgoods
351,Snider,tion. Colorado v.Midland Co. 38 Colo.Ry.

88 for which453. Other itemsP. converted were gifts,
others,she angave estimate of For stillvalue.present

she thegave cost of The wasreplacement. jury properly
instructed that the wasdamagemeasure of plaintiff’s
the value of her at of conversionthe time itsproperty

which,and was arecautioned that “estimates of value
merely vague Theconjectures do not value.”prove
property involved of awas kind with which most jurors

ofwould be In these thecircumstances, prooffamiliar.
sufficient todamages jurywas enable the to determine

the value of the at the time its conversion.property of
Whitworth,See Colorado Kenworth v.Corp. 144 Colo.

541, Snider,626;357 P.2d Colorado Midland Co.Ry. v.
Burchinellsupra; Butters,v. 459.294,7 Colo. 43App. P.

III.
Defendants’ contention the verdict wasthat

$5,000excessive must be forsustained. Plaintiff asked
actual $2,500and but no instructionsexemplary damages,
were orgiven on nor wasdamages,tendered exemplary
a form of verdict submitted the damages.segregating
The rule in is that mustdamagesColorado exemplary
bear a reasonable relation to compensatory damages.
Kresse v. Bennett, 151 Barnes549, 807;Colo. 379 P.2d

Lehman,v. v.161, 273;118 193 P.2d StarkeyColo.
Dameron, 420,92 Colo. 21 This1112,P.2d 22 P.2d 640.
rule that a verdict for berequires damagesexemplary

inseparately order to a basis for deter­stated, provide
itsmining Colorado Kenworth v.Corp.reasonableness.

Whitworth, 144 541,Colo. 357 P.2d 626.
Since the verdict here for the singlewas

of nosum with allocation$5,500, between compensatory
and weexemplary damages, must treat the entire
amount as value,Plaintiff’scompensatory. estimate of
if accepted completely and amountedunequivocally,
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only jury $5,500A verdict of cannot stand.$5,151.39.to
242,Lamborn v. It not132 Colo. 287 P.2d 43. isEshom,

possible to order a remittitur of amountthe excessive
case,in arethis because we unable to determine whether

jury part exemplarythe of itsintended verdict to be for
damages, part. necessaryso,and if what It is therefore
that the verdict be set asaside, to the ofamount dam-
ages only, and that the cause be remanded for a new

damages.determination of
pointDefendants also out that isthe evidence

uncontroverted that Mrs. Tufford owed rent at forleast
May. jury sepa­the month of The was told to return a

anyrate verdict for fordefendants amount in theirfound
presentfavor on their counterclaim. In the state of the

jury plain­record it was error for the to fail to find that
Maytiff owed defendants at least for rent, and the$133

grantedtrial court should have defendants’ motion for
judgment n.o.v. to this extent.

alleges contendingcross-error,Plaintiff that the
trial court failed to award interest from the time of the

It is clear that theconversion. rule in Colorado is that
property partone whose is converted is entitled, as of

damages, legalhis to interest at the rate from the time
of conversion on the amount tofound be the value of

propertythe converted. W­oodworth Gorsline,v. 30 Colo.
Rfg.Smelting186, 705;69 Omaha & GrantP. & v.Co.

13 21Tabor, 41,Colo. P. Plaintiff in925. the instant case
not,did in the court,trial ask for such interest in her

pleadings; but since the case will be retried on the issue
damages mayof alone she if she herwishes amend com­

plaint to include such a demand.
judgment damagesThe is toreversed as amount of

only, respectsand is in all other The cause isaffirmed.
proceedingsremanded for further on of dam-the issue

ages, expressedconsistent thewith views herein.
DayJustice Mr.Moore,Mr. Chief Mr. Justice and

Justice concur.McWilliams


