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Anson,Orlin B. Portland, argued the cause for
theappellant. On brief were Corcoran and Anson,

Portland.

Hollie Pihl, District Attorney, Hillsboro, argued
the cause for respondent. With him on the brief was
Richard Smurthwaite, Deputy District Hills-Attorney,
boro.

Before McAllister, Chief andJustice, Sloan,
Goodwin, Denecke, SchwabHolman, and Hammond,
Justices.

J.HOLMAN,
The defendant ofwas convicted the crime of bur­

andglary has At the time of theappealed. commis­
sion of the crime and defendant’s detention the au­by
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years age. deputyAofhe was seventeenthorities
bywarrant issuedwith a detentionarmedsheriff,

custodyjuvenile atdefendant intotook thecourt,the
trialfrom which the courtThere was evidenceschool.

deputy promptlythat sheriffcould and did find the
anyeffectively that informa­and advised defendant

against him in a criminalcould be usedtion secured
burglary,prosecution entitled to anfor that he was

attorney government expense, thatand he had anat
right remain defend­Thereafter,absolute to silent.

incriminatingimmediately made toant admissions
burglary.participation in the De­the officer of his

taken from school to his homefendant was where
pairproduced ahe from his automobile of binoculars

burglary. parents not attaken in the His were home.
then taken theHe was to sheriff’s office where he

immediately signed a written confessionalmost which
by judge voluntarilytrial to havewas found the been

protracted periodmade. There was no of custodial
Subsequentlyquestioning. defendant was remanded to

adult for trial.①court
principal appealDefendant’s claim of error on is

erroneouslythat washis confession admitted into evi-
dence. He contends that he was within the exclusive
jurisdiction juvenile priorthe court at allof times to

anyremand to adult court and thathis confession se-
during period ofcured this time is inadmissible.

may“(1) circuit,A child be remanded① ORS 419.533 to a
justice municipal competent jurisdictiondistrict, or court of for

disposition an adult if:as
“(a) years ageThe child is at the time of the remand 16 of
older; andor

alleged“(b) The child committed or is to have committed
municipal ordinance;a criminal offense a a andor violation of

“(c) juvenile retaining jurisdictionThe court determines that
public.”will not serve the best interests of the child and the
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Oregonconcept relatingofThe basic the law to
juveniles② bywas stated to its framers inbe, their
report③ Legislatureand ofto the Governor the thé
state, as follows:

“* * * juveniles againstwho have offended
protec-law find in need ofthe or who themselves

through specialized pro-be dealt with ation should
possible, judgein acedure court when has awhich,

specialized dealing procedurewithin children. The
equitablenot and in thatcriminal,is thecivil,

may uponbe flexible and based ‘con-remedies
judgment, uponand' rather than more orscience’

rigidless rules of law.
ju-important respect in“The most which the

legaldeparts from traditional machin-venile code
ery that a child under 18 who has violatedis .a

bynot indictment and trial ac-with,law is dealt
bycording petitioncriminal but in ato the law,

juvenile judge.proceeding before the Furthér-civil
object proceedingof the not reforma-the ismore,

through punishment, throughbut reformationtion
in aneither in the child’s owneducation, home,

privateadoptive publicor in a oror foster home
agency training school.”or

theory juvenileparens patriae im-of treatmentThe
necessarily upon.plicit ain statement is basedthis

relationship repre-the and thebetween childclose
court. The desired result is thesentatives of the

representatives ofand confidence in thechild’s trust
by tothe child them.court and a full disclosurethe

the chances for success-such a condition exists,Until
parens patriaemeaningful on atreatmentful and

treatment isminimal. The essence of sucharebasis
atmos-,nonadversaryanof informalthe establishment

Chapter② ORS 419.
Legislative③ Report on Judicialthe Interim Committeeoí

page (1959).II,Administration, Part 11
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proced-adult criminalphere ofthe antithesiswhich is
charged withthe child is notreasonsure. For these

rightsto thosenot entitledtherefore iscrime and
necessary protection an accusedthe ofare forwhich

adversary seeking sanc-criminalanwhere the state is
relationship consequences are de-andtions. The its

Appeal,Holmes’ 379in the case ofscribed as follows
(1954):523Pa 109 A2d599,

urged upon“Appellant’s us,haveable counsel
many illegal-Superiorupon ofclaimsCourt,theas

rightsity deprivation in con-of constitutionaland
Municipalproceedings before theneetion with the

entirely inclaims, however, overlook,Court. Such
opinion, concept of a Court.our the basic Juvenile
proceedings in na-in a court are not theThe such

merelyof a criminal trial but constitute a civilture
lookinginquiry .or action to the reforma-treatment,

tion and rehabilitation of the minor child. Their
protective,purpose penalis not but to check—aimed

juvenile delinquency throw around a child,and to
just starting, perhaps, on an evil course and de-
prived proper parental strongthe arm ofcare,of

acting parens patriae.the The State isState .as
seeking punish salvagenot to an offender but to

boy may danger becominga who in of andone,be * * *”safeguard life. Pato his adolescent 379
A2d atat 109 525.603,

allowIt would be inconsistent to admissions made
nonpunitiveby. a and non-­noncriminal,the child in

adversary parens patriae atmosphere to betrustful
againstused to criminal him. Thesecure sanctions

Harlingfollowing States,a v.is statement from United
(1961):111 DC F2d 161AppUS 295174,

generally“It course,of because childrenis, are,
speaking, exempt penaltiesfrom criminal that safe-

* * *guards gen-of the criminal law have no
juvenileapplication proceedings.eral in Aside from

requirements expressly applicablethe of statutes,
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principles governthe of ‘fundamental fairness’ in
proceduresfashioning and remedies to serve the

best ofinterests the child. It would offend these
principles byto allow admissions made the child

non-punitive settingin the non-criminal and of
juvenile proceedings pur-to be used later for the
pose securing pun-of his criminal conviction and* * *” App111ishment. US DC at 295176, F2d
at 163.

by juvenileIf information secured authorities is indis-
criminately imposingas aused basis for re-criminal

juvenilesponsibility, legitimatelycourts can not com-
plain if traditional criminal constitutional standards

required proceedings.are in allof them their Such a
naturally self-defeatingresult would be since there is

parens patriae relationship oper-for thelittle room to
within theate narrow confines of standards evolved

adversary setting.for inuse the criminal
incompatabilityA few courts believe the between

juvenile proceedings greatcriminal and is so toas
require, regardless of the circumstances under which
they thatsecured,are admissions and confessions re-

prior absolutelyto remandceived must be barred from
prosecution Harlinguse in a criminal after remand.

supra. prohibition requiredStates,v. United The was
only by “fundamentalnot fairness” to the child but

preserve independence integrityalso to the and of
system.juvenilethe Edwards v. United States, 330

(DC 1964).F2d 849, 850-51 Cir
Presuming that federal constitutional Fifth

rights granted,④and Sixth Amendment are we believe
prohibition required longanthat absolute is not so as

Wainwright, 335, 792,④ Gideon v. 372 US 83 S Ct 9 L Ed 2d
(1963); Illinois, 478, 1758,799 Escobedo v. 378 US 84 S Ct 12

(1964); Neely, 487, 557,L Ed 2d 977 State v. 239 Or 395 P2d
(1965).398 P2d 482
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responsi­juvenile that criminalthemade clear toit is
questioningbility authoritiesthat thecan result and

operating adversaries.friends but as hisas hisare not
present this was made abund­we believeIn the case

antly hadThe officer beento the defendant.⑤clear
apparentlyadequately aware in ad­and wastrained
possibility of a remand. Histhere avance that was

specifictestimony and inhe carefulindicated was
consequences.possibleinforming thethe defendant of

two which werenot believe the factorsWe do
Harling Edwards,concern the court in andthe of

supra, prohibiting proceedingsrequire inthe use adult
by policeof all information secured before remand.

“principles fundamental fairness” are offendedNo of
settinga that iswhen the information secured inis

bypatently theso adversarial to be understoodas
parens patriae relationship not existchild. The does

police and child.between and child but between court
transgressionssolvinginPolice are the business of

societyagainst apprehensionthe welfare of and the
Theyresponsibleof those who are therefor. are not

engaged in and thethe rehabilitation of the child
family problemsand wheretreatment of his emotional

exchange athe free of information and close relation­
important.ship is so The use of information secured

by opinion,police not,will in our tend to make more
relationshipadifficult the of close be­establishment

juveniletween workers and the child.
integrity juvenileNor the of the court threat­is

long process requiredened so as constitutional due is

physical psychological involved,or coercion was not⑤ Since
governed by Gallegos Colorado, 49,case is v. 82this not 370 US

1209, (1962); Pate, 433,8 L Ed 2d 325 Reck v. 81S Ct 367 US
(1961); Haley Ohio, 596,1541, L 2d 948 USS Ct 6 Ed or v. 332

302, (1948).L 22468 S Ct 92 Ed
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policewhenever the secure information which is sub-
sequently against prosecu-used the child in an adult

juveniletion. If information has been secured afrom
jurisdiction regardunder the court’s without for con-

safeguardsstitutional and such information is later
prosecution, integrity ju-used in an adult the of the

may juvenilevenile court be threatened. The court
nothing adjunctwould then be than anmore to unlaw-

police practices.ful
presentWe are not unaware that in the case the

police custody bydefendant takenwas into a detention
by juvenilewarrant issued the court. Nor are we un­

provides jurisdictionaware that OES 419.573 that of
juvenile anythe court inattaches event from the time

bycustody police.a child is taken into the These are
point. importantbeside the The factor is whether

legitimately protectivedefendant could believe a con­
relationshipfidential existed between himself and the

police. It is difficult in all to acircumstances draw
conflicting proceduresline between the of the adult

juvenileand courts itwhen is not known at the time
ultimatelyinformation securedis whether the child will

juvenile longbe treated aas or as an adult. So as
information is available which meets constitutional

processcriminal due standards and which was not
through relationshipsecured the close between court

safety-and securityand thechild,worker of the law-­
abiding public requires proc­its use in adult criminal
eedings.⑥

Boles, (4th Cir),ex⑥ United States rel. Rine v. 305 F2d 375
affirming Supp (ND Va),206 F 380 W cert. den. 371 US 868
(1962); Beto, Supp (SD 1965); Peoplev. 245 FRoberts 235 Tex

Connolly, 128, (1965); Hayden State,v. Ill 2d 21033 NE2d 523 v.
State,102, (Ind 1964);199 NE2d 201 NE2d 329 Michaud v. 215

(Me 1965); Stewart, 156,A2d State87 v. 176 Ohio St 198 NE2d
439, (1964).cert. den. 379 US 947
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Appellant (3)does not contend that OES 419.567
applicable present properis theto case. isHowever, it

generalto discuss the statute because of defendant’s
contention that the confession is not admissible. The

providesstatute as follows:
appearing“No information in the record of the

reports relatingcase or orin other material theto* **history prognosis maychild’s or be used
any proceedingin evidence in to establish criminal

liability againstor civil the whether suchchild,
proceeding occurs after the child has reached 18
years age except followingof or for theotherwise,
purposes:

“(a) presentenceIn connection with a investi-
gation guiltafter the of the child has been admitted
or in aestablished criminal court.

“ (b) proceedingIn connection with a in another
juvenile concerning appealcourt the child or an

juvenilefrom the court.”

following givenThe (3),reason was for subsection
quoted by theabove, committee that .drew the act.⑦

(3) designed“Subsection of section 46 is to
juvenileassure maximum disclosure of facts in the

provides broughtcourt. It that information out
juvenile mayin the court not be used as evidence

any proceedingelsewhere in civil or criminal
against exceptionsthe child. There are two to this:

We do not believe it was the intention of the
legislature prohibitionto include within the of the stat­

through investigatoryute information secured activi­
police. People Connolly,ties of the v. 33 Ill 2d 128,

(1965).210 523,NE2d 525 If this were so, there would
point legislaturebe providinglittle in the also for re-

Report⑦ Legislativeof the Interim Committee on Judicial
Administration, II, page (1959).Part 26
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criminal courtfor trial an adult in as theremoval as
soughtThe statutelittle chance of conviction.would he

promote parens patriae relationship between theto the
encouragingjuvenile bychild the freecourt and the

previously pointedexchange information. As out,of
parens patriae relationship not exist betweenthe does

police pur-Theand child but between court and child.
bypose sought accomplished the enactment ofto be

bypromoted throwingnot be thethe statute would
statutory prohibitionmantle of the over information

by investigatory practices.policesecured lawful The
prohibitstatute not the use of the confession.does

might argued juvenileaIt be that does not have
understanding judgesufficient to whether the situa­

intelligently knowinglytion adversarial or to andwas
againstright rightself-incrimination and hiswaive his

byrepresented McWilliams v. Gladden,to be counsel.
(1965).242 407 P2d 833 the evi­However,Or 333,

that defendant understood all thatdence indicates
knowingly freelyhimsaid to and that he andwas

rights. years agewaived his He was of and a17
apparentlyhigh possessing averageschool student

intelligence. disputedefendant did notFurthermore,
testimony. testifypolicethe officer’s He did not

he misled or that he did not understand thethat was
consequences that from thecould result admissions

by oppressivemade him or that tacticsand confessions
The and the of de­were used. admissions confession

admissible. It can that afendant were not be said
rightsjuvenile can not waive constitutional a mat­as

may provedifficult toter of law. It be more because
age, byit a factual matterof his but is to be decided

judge case.the trial in each
judgetrialDefendant contends that the must

findingindependent that defendant’smake an eonsti-
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rights protected makingtutional were in addition to a
finding toas the voluntariness of the confession. The

judge followingtrial the inmade statement the record:
* * *ruling“It will be the of the thatCourt

effectively rightdefendant ofthe was advised his
adequatelyto counsel and that he was advised as to

righthis to remain silent and the fact that if he
against himmade a statement that it could be used

and that he didn’t have to make a statement until
legalhe had counsel.”

clearly judge finding.This indicates the did make a

finallyDefendant contends the binoculars were
by illegalsecured search and seizure. The officer

premises. produceddid not search the The defendant
gavethe binoculars himself them officer.and to the

illegalThere was no search and seizure.

judgmentThe of the trial court is affirmed.


