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DURHAM, blood,Justice: of his breath or “for pur-urine the
pose determiningof drivingwhether he wasnovo,After a trial de the district court
or in physicalactual control of a motoradministrativeaffirmed the defendant’s
vehicle while under the influence of alco-plaintiff driving priv-revocation of Garcia’s
hol.” The provision,statute’s enforcementileges. from the districtappealsPlaintiff

U.C.A.,41-6-44.10(b) requires§ that theand that there wascourt decision contends
arresting officer have groundsreasonablesupportevidence to the districtinsufficient
to believe that the personarrestedfinding has beenphysi-court’s that he was in “actual

ordriving is in physicalactual of acal control a motor vehicle” as contem- controlof
plated motor vehicle whileby impliedthe Utah consent statute. under the ofinfluence

alcohol.1, 1980,p.At m. on6:00 November Offi-
arespondedcer Gerald Ecker to distur-

arguesThe defendant that a show­complaint apartment complexbance at an
ing the arrestingthat had groundsofficerSunset,in he arrived atUtah. When the
to personbelieve the physicalwas in controlcomplex, byOfficer Ecker was met a Mr.
of a vehicle is by itself sufficient to supportVarble, positionedhadwho his own vehicle
an administrative license revocation. Weof plaintiffbehind the automobile the to
disagree. This previously recog­Court hasplaintiff backingprevent the from out of

separatenized two evidentiary burdens toparking ap-his stall. A fence was located
be by Departmentborne the of Public Safe­proximately plain-three in thefeet front of
ty in a proceeding.revocation depart­Thetiff’s car. Ecker thatOfficer testified as he
ment must show that an operator “inwasvehicle,approached the Garcia he observed
actual physical control of a motor vehicle”plaintiffthe alone in the vehicle behind the
in addition to showing that thesteering “process arrestingwheel in the startingof

groundsofficerby attemptinghis motor vehicle” to had to op­turn on believe that the
ignition;the the officer that eratortestified he was then under the influence of alco­

keyssaw the in the ignition. State,While there hol. Utah,Ballard v. 595 P.2d 1302
disputesomewas about whether or not (1979).the

key actually ignition,was in the the district
The same burdens bemust met inplaintiffcourt found it “believable that the

the district court. The juris­in district court’skeys ignition,”had the the and it is not
diction,disputed byconferredignition key 41-6-44.10(b)that he had the in his §
U.C.A., ispossession. toexclusive Officer Ecker ob- limited a trial de novo “to

plaintiff apparentlyserved that was determine the petitioner’sunder whether license is
police subjectthe influence of Aalcohol. second to provisionsrevocation under the

officer, Gale, scene,Officer arrived at the Ballard,of this act.” In supra, we charac­
keys plaintiff and,obtained the thefrom terized the trial de novo as “civil ad­and

interviewingafter Officer Ecker and ministrative,Mr. purposethe of which is thefor
Varble, placed the plaintiff under arrest for protection of public.”the P.2d595 at 1304.
being physicalin actual control of a vehicle In prosecutionscontrast to under criminal
while under the influence of alcohol. statutes, a license revocation re­proceeding

quires proof aonly by preponderance of theThe plaintiff to permitrefused chemical
and beyondevidence not a reasonablebreath,tests of consequent-his blood or and

doubt. Since all other matters were re­ly received a one-year ofrevocation his
stipulation,solved by the single issue beforedriver’s license anafter administrative

court,thehearing us,district andby Departmentthe now before isof SafetyPublic
thepursuant proved byto the whether defendantauthority prepon­of Utah athe im-

plied statute, 41-6-44.10, of theconsent derance evidence the plaintiff§ Utah that
(1953).Code Ann. providesThis statute was “in actual physicalfor control of a motor

revocation a person’sof contemplateddriver’s license vehicle” as theby implied
when he refuses to tosubmit chemical tests consent statute.



653

The court thedistrict found “from 321 P.2d at 618. This conclusion was like-
totality theof the facts and circumstances wise State,reached in Walker v. Okl.Cr.,

[plaintiff] physicalthat the had actual con­ (1967),424 P.2d 1001 where the Oklahoma
byas requiredtrol of the vehicle the Im­ of AppealsCourt Criminal held that the use

Theplied Consent Statute.” standard for of disjunctivethe in Oklahoma’s statute
findingsappellate review of factual affords resulted in offenses,two one being “to

thegreat deference to trial court’s view of operate”drive or and the beingother “to be
thethe evidence unless trial court has mis­ in actual physical control” of a motor vehi-

applied findings clearlythe law or its are cle. languageThe of impliedUtah’s con-
against Paga­ofweightthe the evidence. requiressent statute the same construction.Walker, Utah, (1975);no v. 539 P.2d 452

A definition of physical“actual control”Utah,Alvey, (1980).Reed v. 610 P.2d 1374
is contained in Bugger,State v. 25 Utah 2dmeaning physicalThe of “actual control”
404, 483 (1971).P.2d 442 The statute inbyis suggested the structure of 41-6-44.-§
question 41-6-44,there was § which made10(a), which reads:
it personunlawful anyfor under the influ-personAny operating a motor vehicle in
ence liquorof intoxicating “to drive or inbethis state shall be deemed have givento

physicalactual anycontrol of vehicle withinhis consent to a .chemical test or tests ..
this state.” Bugger,In the defendant wasdeterminingfor the ofpurpose whether

car,asleepfound in his which complete-wasdrivinghe was in physicalor actual con-
ly off the portiontraveled of highway;thetrol of a motor vehicle while theunder
the motor running.was not This Courtinfluence of alcohol .... [Emphasis
held that there was no physicalactual con-added.]
trol of the vehicle. physical“Actual con-disjunctiveThe use of the strongly“or”
trol” was defined in its ordinary sense tosuggests proscribean intent to be-conduct

“presentmean bodily restraint, directingyond and driving operat-different from or
influence, regulation.”domination or 483ing moving Thus,a vehicle.1 the standard
P.2d found,at 443. The Court onin Utah for thesedetermining personwhether a
facts, thatwas “in thephysicalactual control” of a vehicle defendant was “not control-

vehicle,is lingdifferent from the standard in theused nor was exercising anyhe
only “driving” “oper-states which have or dominion over it.” Id.

ating” language in their statutes. State v. startingActs short of the motor haveDaly, 122,64 (1973),N.J. 313 A.2d 194 for been held to constitute physicalactual con-example, upon by plaintiff,relied de-was jurisdictions.trol in other HughesIn v.cided under a criminal “operat-statute with State, Okl.Cr., (1975),535 P.2d 1023 theing” islanguage and not persuasive in this
court a defendant tofound have been ingreatercase. Of value theis case of State

physicalactual control of a vehicle whenRuona, Mont.,v. (1958),321 P.2d 615 in
the vehicle was parkedfound improperly inCourt,the Supremewhich Montana follow-
a residential area. The defendant was ining case,an earlier Ohio construed a crimi-

seat,the ignitionfront keythe was in thephrasenal statute with the “drive or inbe
ignition, and the motor was turned off.physical control,” adoptedactual and the
The court said:view that:

opinionIt is our legislature,that the inthe... statute defined two distinct of-
fenses, making it a crime to be“operating vehicle,” physi-in in “actuala and “be-
ing in physicalactual control a cal control of aof vehicle” motor vehicle while under
while intoxicated. the intoxicating liquor,”influence of in-

1967, 41-6-44.10(a) simply1. ofAs physical§ U.C.A. or was in actual control aof motor
“any person operatingstated that a motor vehi- vehicle under the influence ...which is the

given languagecle” was deemed to have his consent to same infound the current statute.
1969, Thus,subparagraphchemical Legislature appearstests. In a new the to have deliber-

(b) ately expanded scopewas enacted which referred teststo “for the the of the statute’s cover-
purpose determining driving age.of whether he was
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physical control,”drunken to be term “actualto enable the driver astended [T]he
he strikes ....apprehended before employed subject ordinance,in the re-

****** quires personthat a be in the driver’s
vehicle,of a steeringseat behind thepersonan intoxicatedbelieve thatWe

wheel, in possession ignition key,of thesteering wheel of abehind theseated
safetya threat to the in such condition that physicallymotor vehicle is and he is

public. dangerThe iswelfare of theand capable starting engineof the and
personthan the intoxicated isless when causing the vehicle to move.

vehicle, itactually a but doesdriving preventive pur-351 N.E.2d at 87. That a
mayThe when arrestedexist. defendant

pose should be into the physi-read “actualexercising no conscious volitionhave been
control” islanguage opinioncal the of avehicle, thereregard to the still is awith

majority of jurisdictionssubstantial the in-to be that helegitimate inference drawn
terpreting statutory language.2similarthe wheel of theplaced himself behind

anyand have at time start-vehicle could case, Juncewski,In a recent State v.
away.the anded automobile driven Minn., (1981), Supreme308 N.W.2d 316 the

public policyat The same535 P.2d 1024. Court of Minnesota held that a defendant
prevention compelledfor a similarconcern truck,who had been inside pickupfound a

City Kelley,in 47result of Cincinnati v. leaning againstseated behind theand steer-
94,1 Ops. 56,St.2d 351 N.E.2d 85Ohio Ohio ing wheel was in “actual physical control”

(1976). In an motoristthat case intoxicated theof vehicle. While there was uncertain-
legallyin the seat aseated driver’s of ty as to the running,whether motor was

steeringparked car with his hands on the “[wjhetherthe court held athat motor
ignitionand the in the waskeyswheel be running person maymust before a be in

physicalto be in actual control of hisfound
physical essentiallyactual control is a policyvehicle, engineeven thethough was off.

issue.” 308 atN.W.2d 320.citytheThe court held that relevant ordi-
provided offenses,separatenance for two in

As publica matter of policy andit prohibited “operating beingthat or in
construction,statutory we believe that thephysical‘actual of a whilecontrol’ vehicle

physical language“actual control” of(Emphasisunder the influence of alcohol.”
impliedUtah’s consent statute should beoriginal.) premise,in From that initial the

as intending preventread to intoxicatedinterpretcourt concluded that it theshould
enteringdrivers from their exceptvehicleslight apparent“control” offense in of the

passengers passiveas or occupants as inlegislative purpose in defining an offense
Bugger, Therefore,supra. under the factsseparate “operating.”from

us, occupiedbefore awhere motorist theaspectclear of thepurposeThe control of
position steering wheel,driver’s thebehindpersonsthe instant is toordinance deter

possessionbeing ignitionwith the keyfrom found under circumstances in of and with
directly operat-theywhich can commence apparent abilitythe to start and move the

ing a vehicle theywhile are under the vehicle,3 we hold that there has been an
influence of ....alcohol adequate showing of physical“actual con­

****** impliedtrol” under our consent statute.

See, e.g., Ghylin, N.D., testimony2. State v. N.W.2d The250 3. of Officer Ecker was that
(1977) (purpose key252 of plaintiff ignitionstatute to deter intoxi­ had inthe the and “was in

persons getting process startingcated from into their vehicle the of his motor vehicle.” He
except passengers); Beckey,as State expressedv. 291 plaintifflater the view that the was

483, (1971) (purposeMinn. 192 having doingN.W.2d 441 of degreetrouble so thebecause of
implied intoxication,consent tolaw aid enforcement of nothinghisof but thein record

driving statute);criminal drunk State v. Hal­ finding plaintiff physi-warrants a that the was
vorson, Minn., (1970) (purpose181 N.W.2d 473 cally car,unable to start the as would be the

promote safety); Schuler,to State v.traffic sleepingcase with an orunconscious motorist.
N.D., (1976) (purpose243 ofN.W.2d 367 “actu­

physical preventive).al control” statute is
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might beenplaintiffThat the have
moving by thefrom his vehicleprevented

the parkedin and car of Mr.fence front
in the rear does not alter our conclu­Varble

comportsrespect,In our decisionsion. that
jurisdictionscases from other in whichwith

preventinga physicalthere was obstacle
vehicle,the theactual movement of but

physicalfound actualcourts nonetheless
in this caseThe record demon­control.4

plaintiff’s automobile couldstrates that
at least a few feet if it hadhave traveled

put operation.been into

Similarly, unnecessarywe find it for
departmentthe to show actual intent under

provisions impliedthe control of the consent
to isstatute. Just as an intent drive in­

driving,ferred from one’s actual so also
may bean intent to control a vehicle in­

performancethe offerred from those acts
havewhich we held to constitute actual

Drake,J. City, plain-Curtis Salt Lake forphysical control.
tiffs appellants.and

isThe decision of the district court af-
Norton,D. Kent Salt Lake forCity, de-firmed.

fendant and respondent.
J., STEWART,HALL, C. and OAKS and

HOWE, JJ., concur. PER CURIAM:

broughtPetitioners this action for a writ
commandingof a citymandamus recorder

rezoningto submit a ordinance to a referen-
petitiondum. The district court denied the

unsignedin an entry accompaniedminute
by mailinga certificate of which directed

Q. Wilson,Ford WILSON and Marilee W. counsel for the preparedefendant to an
al., Appellants,et andPlaintiffs conformingorder to entry.the minute

However, appearsno order in the recordv.
apparentlyand none was entered. The no-MANNING, Recorder,City CityAlan B.

appeal petitionerstice of appealstates thatHeights,of Fruit Defendant and
entry“from the minute entered in this ac-Respondent.

tion
No. 17632.

unsigned entryAn minute notdoes con-
Supreme Court of Utah. stitute ofentry judgment,an nor is it a

judgment purposesfinal for of Utah1,April 1982.
72(a). 58A(b)UtahR.Civ.P. R.Civ.P. and

Hills, 61,(c); Steadman v. Lake 20 2dUtah
(1967);433 1P.2d Hartford Accident &

Indemnity 414,Clegg,Co. v. 103 Utah 135

See, 337,Dunbany,e.g., (1976).4. State v. 184 Neb. 167 367N.W.2d
Schuler, N.D.,(1969); StateN.W.2d 556 v. 243


