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Defendant,Joseph Campanello,Larry
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vorce, together with prayedall relief for in
original petition.the

pending,While the case was Ma-attorney
phonebyoffice was notified that Ms.son’s

together her andCampanello, with husband
(without attorneyattorneyher husband’s

knowledge consent)or agreedMason’s had
hadto a waiver divorce and worked out a

agreement, thatproperty settlement and
Campanello was no inlongertherefore Ms.

attorneyof Mason’s services. A fol-need
low-up attorneyletter to Mason’s office

and alsoverified this information indicated
Campanello undergoing psy-that Ms. was

for a nervouschiatric treatment break-
down, arrangementswould make toand

attorney Mason’s fee as soon as shepay was
againonce to work.able

time,did at thatAttorney Mason not nor
time, ease,anyat withdraw from the but

heindicated that would withdraw once his
were paid.fees

Hack, Tulsa, appellee-Lar-forW.Charles hearingThe divorce came on for on June
Campanello.Josephry 30, 1976, a weekapproximately after attor-

Tulsa,Mason, appellant. ney agree-for Mason had been notified of theL.Robert
parties.ment reached between the Attor-

DAVISON, Justice. ney appeared hearing,Mason at that and
proceeding,to actualprior the filed a docu-attorney,1976, hiredCampanelloJoanIn

ment, in presencethe of defendant LarryMason, represent plain-her asL. toRobert
heCampanello, indicating that claimed an15, ofaction. On Marchtiff in a divorce

attorney’s proceedingin the inlien the sumwasa foryear, petition divorcethat same
date,that theof On trial court$500.00.by throughandby Campanello,Ms.filed

divorce,granted orderingthe that Ms. Cam-attorney, Mr. Mason.her
attorney apanello pay Mason reasonable24, 1976, trial issuedthe courtOn March services, orderingfor his andfee the de-proceed-the divorcea order intemporary Campanello pay afendant Mr. fee ofpart,in that theing; provided,orderthe However,attorney.to his at$350.00 thatpayLarry Joseph Campanellodefendant time, the court did not rule on attorneyattorneytemporarythe sum of as$250.00 motion,Mason’s in which he asked the courtofattorney dayswithin fivefees to Mason

grant recognizeto lien inand his the prop-
the order. acquired by Campanelloerty Ms. in the

modify thetoSubsequently, a motion Rather,proceeding. thedivorce court took
and thetemporary order was sustained the motion under advisement and con-

vacated in toto.temporary order was it in a separatesidered a short time later
vacated, hearing. At the conclusion of thetemporary separatethe order wasAfter

reconciliation, hearing,be- attorneya the court held thatparties, attemptingthe Mason
perfected attorney’sit be- anto After had not liengan more cohabitate.once because

timelynot of the was not givenreconciliation was notice lienapparentcame that to
party. Such notice is requiredfiled an amend- the adversepossible, CampanelloMs.

attempted appropriate notationalleging the unless an ofpetition,her “lienment to
petitiona di- in thepraying appearsfor claim” suchagainand no-reconciliation —no
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in thispresent petitionwas on the 5tation O.S.1971 6§ allows for the cre­
ruling,In so the trial court ation ofdivorce action. what is generally specialtermed a

charging lien,stated: or attorney’s which is not
dependent upon possession or control ofgiven“That notice can be to the ad-
property, generalas a retainingor lien is.party by makingverse a notation of the
The lien created by the statute is foundedPleadinglien claimed on the or initial
upon equitythe of an attorney paidto bePetition, given anytimeit can be ator
his fees and disbursements out of the judg­the settlement is made. That wasbefore
ment Thus,he has obtained. when thenot done in this case. The lien was
skills and services attorneyof an “bearspresented to the Court moments before

byfruit” producing a judgment, an attor­actually for theupthe matter was taken
ney may, by taking the appropriate proce­judgment, and at the time when the set-

steps,dural see that a lien attaches to therights partiestlement of the of these had
fruits of his efforts.1already been made and could not have

pursuantto the defendant tobeen notice
us,In the case before the actionthe statutes.”

bytaken attorney Mason in the bringing of
Attorney appealedMason from the order case,the divorce has resulted in his client

court, asserting bythe trial that virtueof receiving free and clear title proper­to the
9, heof Title 5 O.S. 6 thru has an§§ ty awarded to her in the division of proper­

attorney’s against only proper-lien not the ty. We see no reason to deny a lien on such
client, byhis obtained virtue of thety of property, merely because property was

divorce, against propertybut also such ac- awarded in a divorce action. The theory of
quired by Appellantthe defendant. Mason attorney’san lien is to attorneyallow the to

holdingthis to reverse the of theasks Court insure the payment of fees due for his
judgmentDistrict Court and enter a in his services. The mere fact that the “fruits of

against plaintiffboth and defendantfavor his services” were awarded in a divorce
impress the judgmentand to as a lien action, makes those “fruits” no less real or

against litigants’ property acquiredthe by tangible property acquiredthan in other
propertyvirtue of the divorce settlement. types litigation.of Nor does such a fact

lessen the skill and effort exercised on theaddressing presentedthe issuesIn
part attorney.of an We know juris­of nocase,by this we first consider whether an

attorney’sdiction that denies an merelylienattorney’s lien can be created in a divorce
property acquiredbecause the was done soproceeding against property acquired bythe

in proceeding. Indeed,a divorce onlythepropertyvirtue of a settlement. In ad­
addressingcase this issue known to theissue,dressing specificallythis we note that

specificallyCourt held that such a lien isdecidingwe are not here whether an attor­
permissible.2ney’s lien can attach to a decree insofar as

alimony orsupportit awards for mainte­ Below the trial court indicated that it felt
Rather, only determiningnance. we are that no lien could attach to the property

attorney’s acquiredwhether an lien can attach to a in a property,division of as no
making created,a final division of property rightsdecree new or “fruits” were be-

by specific property parties alreadywhich is awarded to the cause the righthad a to
distribution,parties and/or in lieu of such a have the property argu-divided. anSuch

money judgment representing parties’ one,the ment speciousis a for the efforts of an
property attorneyinterest in is awarded. We hold parties receivingresult in the new

attorney’s lien can attach proper­ rightsthat an to and distinct which separateare and
propertyawarded in a division of inty independent rights priora from their to the

proceeding.divorce property.division of Until the time theof

Am.Jur.2d, Law,Attorneys Ellithorpe, 259,1. See 7 at 281 2. Hubbard v.§§ 135 Iowa 112
296, (1907).andand the cases cited therein. N.W. 796
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thereof;claims extent saidparty generally and the andeachproperty,ofdivision
lien thein some shall take effect from and afterpropertyjointly acquiredallholds

notice,service of such but such noticewhereas after thejoint tenancy,ofform
necessary provided at-shall not be suchdisbursement, eachdivision andproperty

torney pleadingsuch in a courtawarded, has filedrights propertythehas inparty
name,record,of and endorsed thereon histheirfrom formerand distinctseparate

”the words claimed.’together with ‘Liencanrights right-are new andspouse. Such
[Emphasisattorney’s added]an ef-termed fruits offully be

usingcarpenter,a wood andWhenforts. statute,In the this Court hasinterpreting
hishis utilizes skill toemployer,ofmaterial attorney’s mayheld that an lien be made

table, it seem ludicrous toa wouldcreate any ways:effective in one of three
thethat the table was not “fruit” ofargue 1. the claimBy the endorsement of

skill and effort. We deemcarpenter’sthe pleadingorupon petitiona other like
propertyto that newequally arguesoit filed in case.the

by propertyof in acreated a divisionrights, ad-By giving2. written notice to the
distinct,(such rights being separatedivorce (such givennotice be-partyverse to be

rights), doindependent from formerand or becomes ef-judgmentfore settlement
attorney’snot constitute “fruits” of an skill fective), or

Accordingly, we hold that anservices.and en-By entering causing3. or to be
propertytoattorney’s maylien attach a intered a statement that lien is claimed

by propertya division in arights acquired entrythe docket thejudgment opposite
proceeding.divorce (suchthe injudgment entryof docket

any themaynext whether such a lien book be made time beforeWe consider
rights parties intervene).35in the case before us. O.S.1971 of thirdattached

6, deals the creation anwhich with of§ us, attorneyIn the case before
attorney’s provides:lien priorpleading, judgment,Mason filed a to

action,the of an“From commencement indicating that he had thatbeen informed
filingthe of an answer contain-or from his longerservices in the case were no nec­

counterclaim, attorney rep-the whoing a essary, attorney’sheand that claimed an
partythe in whose behalf suchresents above,lien. As mentioned written doc­this

shall,is filed to the extent here-pleading open pres­ument was filed in court in the
uponlienspecified, have a hisinafter ence of party, priorthe adverse to the

counterclaim,orclient’s cause of action court’s evidence inhearing pro­the divorce
verdict,anysame shall attach toand ceeding. trial courtThe ruled that such

decision, judgmentor inreport, finding the partiesnotice was too late as had en­
favor; proceedsclient’s and thehis tered property agreementinto a settlement

thereof, found, subjectshall bewherever prior to propertythe notice. Such settle­
lien, no settlement betweento such and agreements are bindingment however not

approvalthe thepartiesthe without of upon the in a proceeding;trial court divorce
lien,attorney destroyshall or suchaffect the contrary,on the trial court has the

attorney upon authority rejectsuch serves noticeprovided totally agree­to ansuch
defendants, proposed ment,orthe defendant or of thedisposing property in a manner

defendants, just equitableor in which he deemed bydefendant and the court
of the theforth the nature lien he itself.4 Because of court’s toshall set freedom

Co.,E.g., Phillips parties,v. mentsWidick Petroleum 180 entered into between the the3.
432, (1937), Cherry may, judgment agreement70 P.2d and v. court in itsOkl. 474 if the is

Erwin, 511, just incorporateequitable, agreement49 P.2d 788 andErwin & 173 Okl. the
(1935). judgment.into the The case also indicates that

determining property agreementin awhether
by parties justOkl., entered into the and reasona-E.g., Seelig Seelig, isv. 460 4334. P.2d

ble, beyondthe must look ofcourt the terms(1969). points althoughcase thatThis also out
agreementthe and consider the relation of theby property agree-isthe trial court not bound
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just awarded to his client in the trial court’sitas deemsjoint propertydistribute
any property.division ofdisregard ofcompleteinequitable,and

enteredagreementssettlementproperty Attorney Mason also claims to have
we hold that suchparties,theinto between against allperfected propertya lien re­

as thatnot a settlementisa settlement defendant,by Campanello,ceived Mr. as
used, agreementssuchforgenerallyterm is CampanelloMr. “settled the ofcause action

and incor-approvedbinding unlessnotare Mason,attorneyaround” and that such
Whentrial court’s decree.into theporated acts, provisionsunder the of 5 O.S. 1971

the courtapproved byagreements aresuch 9,8 and make the partyadverse liable to§§
(ei-court’s decreeinto theincorporatedand attorneythe for the fees due or to become

reference), par-thebyorby recitationther However,due him.5 it is clear that the
agree-of theby the termsties are bound liability partyof an adverse which arises

action, and notit is the court’sment. But 9,provisionsunder the of 5 8O.S. and§§
thewhich makespartiesof thethe action inonly contingencyarises cases in which a

binding.provisions arrangementfee has been entered into be­
tween the attorney claiming the lien andgaveattorney MasonAt the time
his or her client.attorney’sclaimingwas anthat henotice

5 provides part:Title 8 in§O.S.1971propertyinto alien, had enteredpartiesthe
party anythethe court had “Should to action or aagreement, butsettlement

case, áction,proposedno whose interest is adversebeingThis theaction.taken no
contracting attorneybeen to the client with anjudgmentor haddeterminationfinal

thecompromisethe notice settle or cause of actionmade, we hold thataccordingly,
lien,anywherein istimely, and or claim involved asattorney Mason wasbygiven

precedingmentioned in the section there-the effect of creat­notice hadthat thehold
of, party thereupona such adverse shallpaymentthe oflien to insureing a valid

rendered, attorneyliable to such for the feehe becomefee for the servicesreasonable
* *due him or to become due him *.”propertyto allthe lien attachedthatand

partytrial, against'ages, such adverse shall be for theparties theirthe time of theat
conditions,health, opportunities, property agreedportionand of the soamount orfinancial

joint byupon.to the estate. contract theof each If the fee be not fixedcontributions
aforesaid,action,and cause of as shall belienprovides:8§5. 5 O.S.1971 onlya amount for not the serv-for reasonable

proposedparty any orto actionthe“Should by attorney,actuallyices rendered such but for
action, is to the clientwhose interest adverse sum, might reasonably supposed,which it beaattorney compro­contracting orwith an settle him,byhave been earned had he beenwouldisof action or claim whereinthe causemise contract,completepermitted to his and beenlien,any preced­as mentioned in theinvolved action, attorneysin the and such insuccessfulthereof, partying shallsuch adversesection1 thatorder to recover need not establish hisattorneythereupon forliable to suchbecome client, trial,goneif the case has to would havehim under hisdue him or to become duethe fee action,successful in the but the fact ofbeenjudgmentemployment. inAfterofcontract othersettlement shall be sufficient withoutRecord, lien,attorney’s pro­any of theCourt party makingproof to that the theestablishmay againstbe effectiveherein alsovided for

in the action. Should thesettlement was liabledebtor, by enteringjudgment same in thethe contingent specifyfee and thecontract be for aentry judg­oppositejudgment of thethedocket
filed,is to be then theamount for which actionmay anyment, attorney lienenforceand such

action, as aforesaid shall belien and cause ofany compe­by in court ofprovided this actfor
if fixed at athe amount contracted forforyearbyjurisdiction oneaction filed withintent

money percentage ofor for thedefinite sum ofcompromise,aware of suchhe becomesafter
property for as mentionedthe amount or suedmayjudgment motion inrendered on hisbeor

is fixed on ain said contract where the feein which the suit wasin the courtthe case
basis, exceeding thirty-threepercentage notbrought.”

per the sued onand one-third cent of amount1 title.1 of thisSection
oris before a verdictwhere the settlementprovides:9§5 O.S.1971

judgmentjudgmentattorney’s and if made after verdict orbethe feesthe amount of“Should
price.”employment, the full contractthenagreed upon ofin the contract

attorney’s actionand cause oflienthen such



454

J.,HODGES, LAVENDER,C. J.,[Emphasis V. C.added]
BERRY,and JJ.,IRWIN and concur.quoted sectionabove1. in theFootnote

re-sectionprecedingthethatindicates WILLIAMS, BARNES, andSIMMS7Title 5. Section7 ofis Sectiontoferred JJ.,DOOLIN, dissent.fees.contingencyexclusively withdeals
8 asTherefore, 5 O.S.1971 §we construe

contingen-in whichonly casesinapplicable
intobeen enteredhavearrangementscy fee

claiming rights underattorneythebetween
client. noher Sinceand his orstatutethe

case,in thisfee involvedcontingency was
to5 O.S.1971 8provisions of §we hold the

lienattorney Mason’sinapplicable thus,be —
FUND,TITLELAWYERS’ GUARANTY aof Mr. Cam-propertyto thenot attachdid

Foreign Corporation, and the St. Paulpanello.
Companies, Appellants,Insuranceby attorneyusedproceduretheAlthough

intervene, slipshod,at bestwastoMason v.
adequacy of thethenot considerwe need MaryDavid E.H. SANDERS and Sand-

objec-reflects noas the recordprocedure, ers, wife, Appellees.andhusband
the court treatedprocedure, andtion to the

No. 50221.intervention, proceeding toproperit as a
theby interven-adjudicate presentedissues

Supreme ofCourt Oklahoma.held at-trial court thatBecause thetion.
attor-perfected historney Mason had not 8,Nov. 1977.

lien, grantrefused tothe trial courtney’s
above,As discussedattorney Mason relief.

holding anin thattrial court erredthe
perfected. Welien not beenattorney’s had

of trialdecision thetherefore reverse the
court,the trial insofarreversingIncourt.

attorney’s lien had beenheld that noas it
record uswe the beforeperfected, note that

attorneyrelief Ma-not indicate whatdoes
is not clear as tosought recordson —the

attorney merely sought toMasonwhether
record,of orrecognizedhave his lien

soughtalso enforcement of thewhether he
uncertainty,of we deemlien. Because this

granttothis Court at-inappropriateit for
by enforcingrelieftorney Mason further

his lien.

reasons, rulingtheFor the above stated
court, as it thatthe trial insofar heldof

attorney perfectedMason had not an attor-
reversed,is and the isney’s lien matter

court,the where attorneyto trialremanded
lienmay seek to have his enforcedMason

Campanello,against propertythe of Ms. if
sohe desires.

ANDREVERSED IN PART REMAND-
ED.


